
t':locKET FILE COpy ORtGINAl

Promotion of Competitive Networks
in Local Telecommunications Markets

WT Docket No:J9-217 /

Before the
FEDERAL COMMUNICATIONS COMMISSION \. JC:O

Washington, DC 20554 Re.CE\~'-'

fEB 2, 1 1.UU\
....F

;~~---,
In the Matter of

)
)
)
)
)
)

Wireless Communications Association )
International, Inc. Petition for Rulemaking )
to Amend Section 1.4000 of the )
Commission's Rules to Preempt )
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Reception or Transmission Antennas )
Designed to Provide Fixed Wireless )
Services )
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REPLY COMMENTS OF
THE UNITED STATES TELECOM ASSOCIATION

I. INTRODUCTION

Pursuant to 1.415 of the Federal Communications Commission's rules,l the United States

Telecom Association (USTA)2 hereby submits its reply comments in the above-captioned

No. of Copias roc'd 0 f'(:
UstA Be 0 E

47 c.F.R. § 1.1415 (1998).

2 For more than 100 years, USTA has been representing the interests of the small, mid-size and
large companies of the nation's local exchange carrier industry. The Association represents more than
800 companies worldwide that provide local exchange, long distance, wireless, Internet, and cable
services.

USTA filed comments (Aug. 27,1999; (USTA Comments» and reply comments (Sept. 27,1999;
(USTA Reply I» In re Promotion ofCompetitive Networks Wireless Communications Association
International, Inc. Petition for Rulemaking to Amend Section 1.4000 of the Commission's Rules to
Preempt Restrictions on Subscriber premises Reception or Transmission Antennas Designed to Provide
Fixed Wireless Services, Cellular Telecommunications Industry Association Petition for Rule Making and
Amendment of the Commission's Rules to Preempt State and Local Imposition ofDiscriminatory And/Or
Excessive Taxes and Assessments, Implementation of the local Competition Provisions of the
Telecommunications Act of 1996, WT Docket No. 99-217, CC Docket No. 96-98. See also, in re
Implementation ofthe Local Competition Provisions in the Telecommunications Act of 1996, CC Docket
No. 96-98 (USTA comments filed before the FCC on May 16, 1996; and USTA Reply Comments, May
30, 1996; USTA Comments on Dialing ParityINumber Administration Technical Changes/Access to



proceeding in response to the Commission's Further Notice. 3 Specifically, USTA asserts that

the Commission should not expand the definition of "right-of-way" to extend to the entire

building within a Multiple Tenant Environment (MTE).4 USTA also replies to the Real Access

Alliance's comments on the issue as to whether carriers should be precluded from providing

service to a building where the premises owner discriminates or limits carrier access.5

II. DISCUSSION

A. USTA Supports The Position That The Commission Should Not Expand the
Definition or "Right-or-Way" To Extend To The Entire Building Within a
Multiple Tenant Environment (MTE).

BellSouth Corporation (BellSouth), SBC Communications Inc. (SBC) and The Verizon

Companies (Verizon) each filed comments opposing the Commission's proposal to expand the

Commission's definition of right of way to cover the entire MTE building.6 USTA, like

Right of Way" (May 20, 1996); In re Amendment ofRules and Policies Governing Pole Attachments, CS
Docket No. 97-98 (USTA Comments, June 27, 1997; and Reply Comments, Aug. 11, 1997); and [USTA
Comments in the UNE Remand Proceeding]. USTA, respectfully, requests that its previous comments be
incorporated in this proceeding, by reference.

3 First Report and Order and Further Notice of Proposed Rulemaking in WT Docket No. 99-217,
Fifth Report and Order and Memorandum Opinion and Order in CC Docket No. 96-98, and Fourth Report
and Order and Memorandum Opinion and Order in CC Docket No. 88-57, In re Promotion of Competitive
Networks in Local Telecommunications Market, Implementation of the Local Competition Provisions in
the Telecommunications Act of1996 [Competition Docket], Review ofSections 68.104, and 68.213 of the
Commission 's Rules Concerning Connection ofSimple Inside Wiring to the Telephone Network, 2000
FCC LEXIS 5672 (rel. Oct. 25, 2000)(Further Notice), Order Extending Pleading Cycle, In Re Promotion
of Competitive Networks in Local Telecommunications Markets, WT Docket No. 99-217 (adopted, Dec. 1,
2000; rel., Dec. 4, 2000).

4 See, Comments of BellSouth Corporation, SBC Communications, Inc., and Verizon.

5

6

See, "Further Comments of the Real Access Alliance", WT Docket No. 99-271 and CC Dkt. Nos.
96-98 and 88-57 (Jan. 22, 2oo1)(Real Access Alliance Comments).

BellSouth "Erratum" filed in WT Dkt No. 99-217, CC Dkt Nos. 96-98 and 88-57 (Jan. 31, 2001)
at 10-11 of the corrected comments:; Comments of SBC Communications Inc. in WT Dkt. No. 99-217
(Jan. 22, 2001) at 6-7; and Comments ofVerizon in WT Dkt. No. 99-217, and CC Dkt. Nos. 96-98 and
88-57 (Jan. 22,2001) at 10-11.
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BellSouth and Verizon,7 questions the Commission's authority to declare private in-building

space to constitute public-right-of-way.8 It is both bad policy and contrary to law for the

Commission to attempt to expand its definition of right-of-way in MTEs to cover the entire

building. USTA agrees with SBC's assertion that a broad definition of "right-of-way" is

inconsistent with Section 224.9 USTA further agrees with both BellSouth and Verizon that

there is no basis in the record for enacting any broader interpretation at the present time. 10

7 BellSouth at 10; and Verizon at 11.

USTA is not retreating from its earlier comments challenging the FCC's extension of Section 224
authority in private buildings. See USTA Comments at 3,6-10. Inter alia USTA opines that, "Section
224 of the 1996 Act is a specific provision that requires utilities, including ILECs, to provide cable
television systems and telecommunications carriers with nondiscriminatory access to any pole, duct,
conduit, or right-of-way that they own or control. Section 224 does not contemplate access to conduits or
premises owned by any other persons. Moreover, conduit has traditionally referred to underground
conduit, but has never referred to in-building conduit or riser conduit. See FCC rule 32.2241(a) (conduit
systems): "This account [under Part 32 concerning uniform system of accounts for telecommunications
companies] shall include the original cost of conduit, whether underground, in tunnels or on bridges,
which is reusable in place. It shall also include the cost of opening trenches and of any repaving
necessary in the construction of conduit plant." 47 c.P.R., Ch. 1, § 32.2441(a) ... Section 224 governs
non-discriminatory access to public, but not private, rights-of-way ...

Basically, USTA believes the FCC previously reached the appropriate result when it declared
that:

Access to inside wiring through the incumbent LEC's NID does not entitle a competitor to deliver
its loop facilities into a building without the permission of the building owner. Similarly, access
to an incumbent LEC's NID does not entitle the competitor to the riser and lateral cables between
the NID and individual units within the building, which may be owned or controlled, for example,
by the premises owner. [In re Implementation of Local Competition Provisions in the
Telecommunications Act of 1996 (CC Docket No. 96-98); Interconnection between Local
Exchange Carriers and Commercial Mobile Radio Service Providers (CC Docket No. 95-185),
Order on Reconsideration (FCC 96-394)(adopted and released, Sept. 27, 1996) at n.853.] .

See also, USTA's First Reply Comments at 3: "Private in-building facilities do not exists in or on public
rights-of-way. USTA submits that areas within private buildings do not constitute, and never have been
deemed, public-rights-of-way."

9

10
SBC at 7.

BellSouth at 10; and Verizon at 11.
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B. Attempts At Indirect Regulation Of Building Owners Is As
Problematic As Attempts At Direct Regulation Of Building Owners.

In response to the Commission's proposal about precluding carriers from serving a

building where the premises owner grants exclusive carrier access, the Real Access Alliance

opines that:

The Commission cannot circumvent the Constitution and the limits on its jurisdiction by
directing telecommunications providers to refuse to provide service in a building if the
building owner "unreasonably prevents competing carriers from gaining access to
potential customers located within" the building... any such regulatory approach would
be impermissible, because an agency cannot do indirectly what it cannot do directly. "11

As stated in previous USTA comments concerning Commission assertion of jurisdiction

over the private property of non-common carriers, such action by the FCC has Constitutional

implications and is best left to the Congress to address in light of the obvious tension that exists

in this context, between competitive telecommunications policy and private property rights.

Moreover, the Commission should heed SHC's caveat that if the Commission does adopt

a rule prohibiting LECs from providing service to MTEs that have discriminatory access

policies, that ILECs could be caught between complying with federal rules forbidding the

provision of service and state rules requiring ILECs to serve customers on request,12 ILECs

should not be subjected to inconsistent federal and state requirements.13 Further, as a basic

matter, the Commission should also avoid placing the burden on carriers to determine whether a

building owner's practices are discriminatory.14

Depriving a carrier of the opportunity to serve a MTE because of a dispute between a

building owner and the tenants of the building is a counter-productive exercise. The

Commission is attempting to do indirectly what it lacks jurisdiction to do directly -- compel a

11

12

13

14

Real Access Alliance at v, 35-37.

SBC at 2.

See, e.g., SBC at 2 and n.3.

/d.
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building owner to make certain choices as to telecommunications vendors with respect to the

building owner's property. It is a transparent proposal. If the FCC has no jurisdiction to

prescribe building owner conduct directly, it lacks jurisdiction to prescribe the same conduct

indirectly.

Consequently, USTA urges the Commission against such action.

III. CONCLUSION

USTA, respectfully, urges that the Commission take action consistent with USTA's

comments in this matter.

Respectfully submitted,

February 21,2001

14 Id.

By: .~
UNITED STATES

ELECOM ASSOCIATrON
Lawrence E. Sarjeant
Linda L. Kent
Keith Townsend
John W. Hunter
Julie E. Rones
Its Attomeys
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on the attached service list.

Gail Talmadge '-



Judy Boley
Federal Communications Commission
445 12th Street, SW - Room l-C804
Washington, DC 20554

Joel Taubenblatt
Federal Communications Commission
445 12th Street, SW
Washington, DC 20554

Dirck A. Hargraves, Esquire
Telecommunications Research

& Action Center
P.O. Box 27279
Washington. DC 20005

Michael S. Yonge
Concord Management Limited
1551 Sandspur Road
Maitland, FL 32751

Paul Kouroupas
Global Crossing Development Co.
12 Headquarters Plaza
Fourth Floor - North Tower
Morristown, NJ 07960

Andrew D. Lipman
Tamar E. Finn
Swidler Berlin Shereff Friedman. LLP
3000 K Street. NW - Suite 300
Washington, DC 20007

William L. Fishman
Kathleen L. Greenan
Swidler Berlin Shereff Friedman, LLP
3000 K Street, NW - Suite 300
Washington. DC 20007

Edward Springer
OMB Desk Officer - Room 10236
NEOB
725 17th Street, NW
Washington, DC 20503

ITS
445 12th Street, SW - Room CY-B402
Washington, DC 20554

Elaine Gardner
Etkin & Co.
30600 Telegraph Road
Suite 1200
Bingham Farms, MI 48025

Charles A. Rohe
John M. Beahn
Swidler Berlin Shereff Friedman, LLP
3000 K Street, NW - Suite 300
Washington, DC 20007

Martin L. Stem
John Longstreth
Preston Gates Ellis & Rouvelas Meeds, LLP
1735 New York Avenue, NW - Suite 500
Washington. DC 20006

Paul J. Sinderbrand
Wilkinson Barker Knauer, LLP
2300 N Street, NW - Suite 700
Washington. DC 20037-1128

Robert G. Berger
Joseph M. Sandri. Jr.
Russell C. Merbeth
Winstar Comms.. Inc.
1146-19th Street, NW - Suite 200
Washington, DC 20036



Philip L. Verveer
Angie Kronenberg
Willkie Farr & Gallagher
Three Lafayette Center
1155 - 21 st Street, NW
Washington, DC 20036

Alfred G. Richter, Jr.
Roger K. Toppins
Mark Royer
SBC Communications
One Bell Plaza - Room 3024
Dallas. TX 75202

George N. Barclay
Michael J. Ettner
General Services Administration
1800 F Street, NW - Room 4002
Washington. DC 20405

J.G. Harrington
Dow. Lohnes & Albertson. PLLC
1200 New Hampshire Avenue, NW #800
Washington. DC 20036

Steven J. Erd
Community Associations Institute
225 Reinekers Lane. Suite 300
Alexandria. VA 22314-2875

Chip Parker
Cypress Communications. Inc.
15 Piedmont Center - Suite 100
Atlanta. GA 30305

Kathleen Q. Abernathy
Broadband Office
2900 Telstar Court
Falls Church. VA 22042

-2-

Lawrence W. Katz
Michael E. Glover
Verizon
1320 North Courthouse Road - Eighth Floor
Arlington. VA 22201

Jack B. Harrison
Cincinnati Bell
201 East Fifth Street
Cincinnati, OH 45202

Norina Moy
Craig T. Smith
Sprint Corporation
401 9 th Street. NW - 4 th Floor
Washington. DC 20004

Shirley S. Fujimoto
Christine M. Gill
McDermott. Will & Emery
600 13th Street, NW
Washington, DC 20005-3096

Lawrence R. Freedman
Fleischman & Walsh. LLP
1400 16th Street, NW
Washington. DC 20036

Jean Howard, Esquire
Florida Power & Light Company
9250 West Flagler Street
Miami. FL 33174

David L. Nace
B. Lynn F. Ratnavale
Lukas. Nace, Gutierrez & Sachs, Chartered
1111 19th Street, NW - Suite 1200
Washington. DC 20036



Nebraska Public Service Commission
300 The Atrium. 1200 N Street
P.O. Box 94927
Lincoln. NE 68509

Garrett Mayer. Chief
Regulatory Mfairs Bureau
County of Los Angeles. California
9150 E. Imperial Highway. Room V-121
Downey. CA 90242

John F. Raposa. HQE03J27
GTE
600 Hidden Ridge
Irving. TX 75038

Walter Steimel, Jr.
Edwin G. Kichlin
Hunton & Williams
1900 K Street, NW
Washington. DC 20006

Jeffrey L. Sheldon
Brett Kilbourne
United Telecom Council
1140 Connecticut Avenue, NW - Suite 1140
Washington. DC 20036

U.S. RealTel, Inc.
100 South Wacker Drive
Suite 850
Chicago. IL 60606

Betty D. Montgomery
Steven T. Nourse
Public Utilities Section
180 E. Broad Street
Columbus, OH 43215

-3-

Dana Frix
Kemal Hawa
O'Melveny & Myers. LLP
1650 Tysons Blvd. - Suite 1150
McLean. VA 22102

M. Robert Sutherland
Theodore R. Kingsley
BellSouth
1155 Peachtree Street. NE - Suite 1700
Atlanta, GA 30306

Andre J. Lachance
GTE
1850 M Street. NW
Suite 1200
Washington. DC 20036

Laurence Brown
Edison Electric Institute
701 Pennsylvania Avenue, NW
Washington. DC 20004

Louise H. Renne
Mara Rosales
Office of the City Attorney
City Hall - Room 234
San Francisco, CA 94102

Janet Gail Besser
Massachusetts Department of
Telecommunications and Energy
One South Station - Second Floor
Boston. MA 02110

Lawrence G. Malone
NYDPS
Three Empire State Plaza
Albany, NY 12223



Howard C. Stross
Stross Law Finn
33920 U.S. 19 North Suite 351
Palm Harbor. FL 34684

Gregory W. Whiteaker
Edward D. Kania
Bennet & Bennet. PLLC
1000 Vennont Avenue. NW
Tenth Floor
Washington. DC 20005

Matthew C. Ames
James R. Hobson
Miller & Van Eaton. PLLC
1155 Connecticut Avenue. NW
Suite 1000
Washington. DC 20036

Margaret L. Tobey
Cristina Chou Pauze
Morrison & Foerster. LLP
2000 Pennsylvania Avenue. NW - #5500
Washington. DC 20006

Jonathan M. Askin
ALTS
888-17th Street. NW
Suite 900
Washington. DC 20006

Russell H. Fox
Russ Taylor
Mintz. Levin. Cohn. Ferris. Glovsky

& Popeo. PC
701 Pennsylvania Avenue. NW
Washington. DC 20004

Genevieve Morelli
Paul F. Gallant
Qwest Comms. Corp.
4250 N. Fairfax Drive
Arlington. VA 22203

-4-

Michel D. Hess
Bruce Regal
Office of the Corporation Counsel

of the City of New York
100 Church Street
New York. NY 10007

Larry Fenster
MCI WorldCom
1801 Pennsylvania Avenue. NW
Washington. DC 20006

Terry Lewis
Cooperative Housing Coalition
1401 Eye Street, NW
Suite 700
Washington. DC 20005

Michael A. Rump
Kansas City Power & Light Co.
1201 Walnut
P.O. Box 418679
Kansas City. MO 64141

Philip L. Verveer
Gunnar D. Halley
Willkie Farr & Gallagher (ALTS)
1155-21st Street. NW
Suite 600
Washington. DC 20037

Lara E. Howley
Community Associations Institute
1630 Duke Street
Alexandria. VA 22314

Linda L. Oliver
Steven F. Morris
Jennifer A. Purvis
Hogan & Hartson. LLP
555-13th Street, NW
Washington. DC 20004



Shirley S. FUjimoto
Christine M. Gill
Thomas P. Steindler
McDermott, Will & Emery
600-13th Street, NW
Washington, DC 20005

David L. Lawson
Daniel Meron
Sidley & Austin
1722 Eye Street, NW
Washington, DC 20006

Mark C. Rosenblum
Stephen C. Garavito
AT&T
295 North Maple Avenue
Basking Ridge, NJ 07920

Andre J. Lachance
GTE
1850 M Street, NW
Suite 1200
Washington, DC 20036

Carol Ann Bischoff
Robert M. McDowell
CompTel Assn.
1900 M Street, NW - Suite 800
Washington, DC 20036

M. Robert Sutherland
Theodore R. Kingsley
BellSouth
1155 Peachtree Street, NE - Suite 1700
Atlanta, GA 30306

Frederick E. Ellrod III
Marci L. Frischkom
Miller & Van Eaton, PLLC
1155 Connecticut Avenue, NW - Suite 1000
Washington, DC 20036

-5-

William L. Fishman
Kathleen L. Greenan
Swidler Berlin Shereff Friedman, LLP
3000 K Street, NW - Suite 300
Washington, DC 20007

Paul Zidlicky
Rudolph M. Kammerer
Sidley & Austin
1722 Eye Street, NW
Washington, DC 20006

John F. Raposa
GTE
600 Hidden Ridge
Irving, TX 75038

Michael R. Carper
Allied Riser Comms. Corp.
1700 Pacific Avenue - Suite 400
Dallas, TX 75201

Robert J. AamOth
Todd D. Daubert
Kelley Drye & Warren, LLP
1200-19th Street, NW
Suite 500
Washington, DC 20036

John T. Scott, III
Andre J. Lachance
Verizon Wireless
1300 Eye Street, NW, Suite 400 West
Washington, DC 20005

Kenneth S. Fellman
Kissinger & Fellman, PC
3773 Cherry Creek North Drive
Ptarmigan Place Suite 900
Denver, Co 80209



John W. Pestle
Patrick A. Miles, Jr.
Varnum, Riddering, Schmidt & Howlett, LLP
333 Bridge Street, NW
Grand Rapids, MI 49504

Steven S. Rosenthal
Charles J. Cooper
Hamish P.M. Hume
Cooper, Carvin & Rosenthal, PC
1500 K Street, NW - Suite 200
Washington. DC 20005

Laurence E. Harris
David S. Turetsky
Terri B. Natoli
Teligent, Inc.
8065 Leesburg Pike - Suite 400
Vienna, VA 22182

Jeffry Brueggeman
James Hannon
U SWEST
1020-19th Street, NW
Suite 700
Washington, DC 20036

Jonathan M. Askin
ALTS
888-17th Street, NW
Suite 900
Washington, DC 20006

Charles A. Rohe
Swidler Berlin Shereff Friedman. LLP
3000 K Street, NW
Suite 300
Washington, DC 20007

Mary McDermott
Brent H. Weingardt
PCIA
500 Montgomery Street - Suite 700
Alexandria. VA 22314

-6-

Matthew C. Ames
Nicholas P. Miller
William Malone
Miller & Van Eaton, PLLC
1155 Connecticut Avenue. NW - Suite 1000
Washington, DC 20036

Walter Steimel, Jr.
John Cimko
Edwin G. Kichline
Hunton & Williams)
1900 K Street, NW
Washington, DC 20006

Arthur H. Harding
Craig A. Gilley
Fleischman and Walsh
1400-16th Street, NW
Washington. DC 20036

Susan M. Eid
Tina S. Pyle
Richard A. Karre
MediaOne Group
1919 Pennsylvania Avenue, NW - Suite 610
Washington, DC 20006

Donald N. David
Fischbein Badillo Wagner Harding
909 Third Avenue
New York NY 10022

Gerald A. Friederichs
Michael S. Pabian
Ameritech
30 S. Wacker Drive - 39th Floor
Chicago, IL 60606

William A. Buth
Greater Saint Paul Building

Owners & Managers Assn.
W-2950 First National Bank Building
332 Minnesota Street
St. Paul, MN 55101



Larry Fenster
MCI WorldCom, Inc.
1801 Pennsylvania Avenue, NW
Washington, DC 20006

Henry M. Rivera
Larry S. Solomon
J. Thomas Nolan
Shook, Hardy & Bacon, LLP
600-14th Street. NW
Washington, DC 20005

Christie Newman Barrett
South Carolina Office of the Attorney General
P.O. Box 11549
Columbia, SC 29211

Jeffrey M. Pfaff
SprintPCS
4900 Main
11 th Floor
Kansas City, MO 64112

-7-

Cindy Z. Schonhaut
Julia Waysdorf
LaCharles Keesee
ICG Telecom Group
161 Inverness Drive West
Englewood, CO 80112

Caressa D. Bennet
Edward D. Kania
Bennet & Bennet. PLLC
1000 Vermont Avenue - loth Floor
Washington, DC 20005

Jonathan M. Chambers
SprintPCS
401 9 th Street, NW - Suite 400
Washington, DC 20004

Gary Kueltzo
US Communications Assn.
30 S. Wacker Drive
36th Floor
Chicago, IL 60606


