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Magalic Roman Salas
Secretary
Federal Communications Commission
445 Twelfth Street S.W., CY-A257
Washington, D.C. 20554

Re: Oral Ex Parte

Policy and Rules Concerning the Interstate, Interexchange Marketplace
CC Docket No. 96-61

Implementation of Section 254(g) of the Communications Act of 1934, as
amended 1998 Biennial Regulatory Review -- Review of Customer
Premises Equipment and Enhanced Services Unbundling Rules In the
Interexchange, Exchange Access and Local Exchange Markets CC Docket
No. 98-18~ I

Dear Ms. Salas:

On Friday February 16,2001, Barbara A. Dooley, President, Commercial Internet
eXchange Association ("CIX"), Charles E. Griffin, Government Affairs Director, Federal
Government Affairs, AT&T, and I met with Deena Shetler, Legal Advisor to
Commissioner Gloria Tristani.

During the meeting, we discussed the critical role of the Commission's existing
rules regarding the bundling of basic telecommunications with customer premises

No,oiCopiesroc'd at Z
U3tA Be 0 E
_.-._-_._._--------

CHICAGO BALTIMORE WASHINGTON NEW YORK PHILADELPHIA TAMPA DALLAS RESTO N



III
PIP E R
MARBURY

RUDNICK
& W 0 L F E UP

Magalie Roman Salas
February 20,2000

Page 2

equipment ("CPE") and/or enhanced services. We focused upon the extent to which
Internet service providers ("ISPs") must continue to rely upon those rules because they
lack access to alternative providers ofbasic telecommunications capability. We also
discussed the unwillingness of incumbent carriers to provide ISPs with access to their
telecommunications services, especially digital subscriber line (DSL), at reasonable rates
and on nondiscriminatory terms. We urged the Commission to clearly articulate its
intentions with regard to the application of regulations and legal doctrine that apply to
bundling, to minimize the potential for uncertainty in this regard. Finally, we reiterated
the recommendation made by a number ofparticipants in this proceeding that the
Commission should pay close attention to the fragile nature of competition in the local
exchange market and the relevant market power of bundling proponents.

Pursuant to Section 1.1206 of the Commission's Rules, 47 c.P.R. § 1.1206(b)(1),
an original and two copies of this letter and enclosure are being provided to you for
inclusion in the public record of the above-referenced proceeding.

incent M. Paladini
Counsel for
Commercial Internet eXchange Association

Attachments

Ivmp

cc: D. Shetler, wi Attachments
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Internet Service for Business

Internet Service
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®

@SELLSOUTH

FastAccess' DSL Service Means Speed!

Limited Time Offer
Order by April 1, 2001 and get:

• Free Activation (a $99.95 value)
• $25 Webcertificate™ for online orders only'
• Installation for $150 (a $199.95 value)
• DSL Modem at no charge (a $200 value)"

OR
Router Package for $600***

* Available for online purchases only. Customers must order BeliSouth FastAccess
Internet service between 1/1/01 and 4/1/01 to qualify for the $25 Webcertificate.
After installation, customer will receive an e-mail that provides a link to a web site
and an 10 number to claim the certificate. Customer must claim the Webcertificate
within thirty days of the date the e-mail was sent.

** If BeliSouth FastAccess service is discontinued during the first 6 months after
service activation, the customer will be charged $200 for the modem. If BeliSouth
FastAccess service is discontinued on or after the seventh month and prior to 1-year
service, the customer will be charged $100 for the modem. The customer will be
billed for the modem charge in the same manner as customer is billed for the
FastAccess monthly service charge. If BeliSouth FastAccess service is discontinued
within 2 months of service activation, and the modem is returned, the customer will
not be charged for the modem.

***$600 Router package includes the router, configuration and materials for up to 4
stand alone PCs or 4 LAN PCs. BeliSouth will leave instructions for configuration of
additional PCs. Payment can be split into 4 easy installments of $150 on the
BeliSouth Business phone bill or the full amount of $600 can be paid with a credit
card at the time of purchase.

http://www.fastaccess.comlbusinesslbIss_home.j sp 2/17/01
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December 14, 1998

VIA HAND DELIVERY

Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
1919 M Street, N.W.
Room 222
Washington, D.C. 20554

Re: Ex Parte Presentation
CC Old. No.s 98-147, 95-20 98-10,96-61 98-183,96-98

Dear Ms. Salas:

In accordance with the Commission's ex parte rules, this letter is to notify you that
the Commercial Internet eXchange Association ("CDC") met on Friday, December 11 th,

with Lawrence Strickling, Carole Mattey, and Jordan Goldstein ofthe Commission's
Common Carrier Bureau. Representatives for CIX at the meeting were Barbara Dooley,
Richard Whitt, John Montjoy, Farooq Hussein, Scott Purcell, Ronald Plesser, and me.

During the meeting. CIX presented its positions on the issues presented in the
above-referenced dockets, which was consistent with CIX's comments and reply
comments in CC Docket No. 98-147, as well as the attached bullet-sheet, the attached
December 10 ex parte letter, and "Consumers Need ISP Choice" statement. The bullet
sheet, the December 10 ex parte letter, and the "Consumers Need ISP Choice" statement
were provided to each FCC staffperson at the meeting. CIX explained its position on
ISP choice, and the need for the FCC to take a comprehensive app~ach to advanced
services regulation by revamping the ISP protections (such as in the Computer III
FNPRM) at the same time that it establishes a regulatory model for adv~ed services.
CIX opposes the principles of the ILECs' December 7, 1998 ex parte letter in CC Dkt.
No. 98-147; CIX supports a "true" separate subsidiary approach, as described in its
comments, and strongly supports proposed rules to bring more CLEC competition to the
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marketplace. CIX also explained that the CLEC certification process is not a long-tenn
solution for most ISPs, due to the expenseJ the lack ofcooperation by ILECs, and the fact
that most ISPs have very limited resources. CIX briefly articulated its view on the
separate subsidiary model, as explained in the attached bullet sheet and CIX's comments.

In addition, CIX presented its concerns that some ILEC bundling practices, which
combine DSL services with ISP service and/or DSL modems, are abusive. In CDCs
view, independent ISPs should be offered access to the telecommunications on the same
terms and rates as ILEC-affiliated ISPs, and the bundling practices interfere with open
competition because the ILEC subsidizes its ISP service through bundled products.

Finally, CIX briefly outlined its support for a reciprocal compensation scheme
that does not disrupt existing agreements and state decisions, as CIX has previously
articulated in CC Dkt. No. 96-98.

Please find attached 11 copies of this letter for inclusion in each of the above­
referenced dockets. Should you have any questions, please contact the undersigned.

Sincerely,

~~
Counsel for the Commercial Internet
eXchange Association

cc: Lawrence Strickling
Carol Mattey
Jordan Goldstein

WASH1:188984:1:1211.w1
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Commercial [ntemet eXchange Association
Ex Parte Presentation; CC Dlct. No. 98-147

L R......tory Salep to Easare • Competitive ISP Market MaJt Be ID PI.ce
As ILEC, Pana Iatep'atecl Appro.cb to Advaaced Services

• Most ILECs may choose an integrated approach, and not a separate subsidiary
approach. to deployment ofadvanced telecommunications and ADSL. However,
FCC's framework for ISP regulatory safeguards under the integrated approach­
Computer ill FNPRM - remains unresolved.
• Better access to underlying telccom clements will improve ISP choice.
• Decentralized nature of Internet and quick response to market demand necessitate

unbund1jDa
- "All or nothing" access to ILEC's is contrary to decentralized nature of

Internet.
- The Internet separates services from physical networks, allowing industries to

grow and innovate independently. Unbundling allows independent industry to
offer quick responselroll-out ofconsumer products.

- Strengthened ONA standards and functional access or collocation for ISPs will
prevent anti-eompetitive and discriminatory behavior and will promote efficient
use of network.

- Computer ill reform must move forward together with Section 706 proceeding for
strong ISP protections/access to eliminate discrimination and allow ILECs to
participate in deregulated markets with the protections ofcompetitive safeguards
against ILEC abuses.

- Because ILECs' rate of future advanced services deployment may be slow, ISP
rights to underlying telecommunications would 5p1D' advanced services
deployment to consumers.

D. Separate S._kUary ReqairemeDts MaJt Easare n.t the R.EC AtJIUate is
Divoreecl Fro.ILEC Moaopoly Advaata...

• CDC believes in the emergence ofmultiple providers oflocal high-speed
telecommunications services. The separate subsidialy approach advances consumer
interests only iftile ILEC-aftiliate is truly anotber competiDa provider in the market,
with no market advIDtIps due to its aftiIiatiOD.

• MarutlltgAdwlIItaaa: Use ofthe ILEC·s braDd-ume or CPNI. as weU as joint
markeciq. sboukI be prohibited. (fseparate subsidiary resells ILEe voice service,
theIl all CLECs sboaId have the same rights.

• Owrwnlrlp: Pareat holdiDa company should not be able to fiDance separate
subsicIi8y OD tams ... are less thaD "arm's lenstb-" Rather, parent company should
be subject to tile same credit/financing restrictions as the ILBC vis-a-vis the separate
subsidilry. To better easure "arm's length" traaslCtioas and to mjnio"'im
discriminatory priciDa by the separate subsidiary, the separate subsidiary should have
minority ownership share <h!.• 10% or 20%) held by third-party.

• 1•
WASH1:151457:1:1 t",.,.....



Commercia.! lntemet eXchange Association
Ex Parte Presentation; CC Diet. No. 98-141

• flEe rrtllllft,s to.~J!U/Qt.: Sep8rate subsidiary should have to pay market value for
all trIDSf~ o~ faciliues or other property from the ILEC. Equipment transferred
should be limited to DSLAMs. packet switches.

• UnlnmdI-d A.ccus to &parfJIe Subsidiary's Facilities: FCC should establish a
tranSition period so that CLEes can continue to use UNEs of the separate subsidiary.
Otherwise. customers may experience dislocation. or competition may be derailed. in
tranSition to new roles.

In. ISP Clloice it E....dal Uader Botla tile lat.-ted aad Separate Subsidiary
Approaelles

• Consumers must maintain their ability to choose their preferred ISP as ADSL and
other technolopes are deployed. regardless of whether the ILEC offers services in an
integrated manner or through a separate affiliate.
• Independent ISPs have been a primary factor in the proliferation of the Internet.

Today there are over 6,500 ISPs.
• The vast majority ofconsumers continue to get their Internet services from

independent ISPs. and not the offerings of the ILECs.

• The intense competitiveness of the ISP market offers consumers a diverse amy of
services and service providers. and must be preserved.
- The diversity ofInternet services offered by ISPs provides consumers with a

broad range ofreal service choices.
- Over 95% of tho U.S. population has local access to at least 4 or more ISPs in a

market.

• Technological adV8DCCS in the telecommunications underlying Internet access or
regulatory changes~. separate data subsidiary) should not be leveraged by ILECs
to eliminate consumer choice of Internet services or force ISP, to assert CLEC status
to avoid dirc:rimiDldoa.
- ILEC marbtiDa aDd technology practices threaten ISP choice and competition:

bUDdliD, CPE, ISP aad ADSL services; ISP~ propams.
- "Separate subsidiary" model should provide protection for consumer choice of

ISP.

• ISP choice mam dill COIISUIDers should be able to choose their ISP on terms
equivaleat CD thole of tile ILEC affiliated ISP.

• ISPs sbouIcI be able to obtain connectivity from ILEC!. or their affiliates. in a non­
discriminatory IDd ef&cieDt manner.
- ILECs should DOt be permined to bundle transport services with ADSL offerings.
- ILEC marketina practices should not discriminate against independent ISPs.

·2·
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Lommc:rCIa! Internet eXchange Association
Ex Pane Presentation; CC Diet. No. 98-147

IV. RBOC IaterLATA Elltry (litO til. Illteraet (IIterLATA Services Market
Mall 1'0"- dI. Statutory SellelD. of SectioDl 111 ud 272

• Level ofdemand for Internet bandwidth demonstrates that the Internet works well
there is no showing ofnetwork congestion or market "failure" to be resolved thro~gh
government intervention or LATA modifications.

• Carriers dcmoDSU'atC significant dcploymentlinvesancnt in backbone capacity.
Internet industry is experiencing period of unprecedented growth.

- Number oflntemet hosts increased from 1.3 million in 1993 to 36.7 million in
1998.
There are over 6,500 ISPs in the U.S. and over 79 million Internet users.

- One survey estimates that investment to the Internet's network infrastructure
increased by 125% between 1996 and 1997.

• LATA modifications for RBOCs to enter the interLATA market would conflict with
the Section 271 process of incentives for RBOC compliance with local competition
obligations.

• LATA modifications are inappropriate where RBOC essentially wants to enter the
interLATA services market. The Commission's authority to provide LATA
"modifications" does not extend to granting premature entry into the interLATA
markets.

..
. "-
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ISP Choice
I

ntemet Service Providers (lSPs) &lve individual consumers. small orr'icelhome oiiice
. users. and businesses or all types aifordable access to the (nternet and its

....•. . ever·inCre:lSin~ ran~e or services. As the (ntemet continues its rapid &rowth. an
enler~ing competitive environment has allowed ISPs to pursue innovative ways to

p.:ovide iaster access. more applications and services. and improved customer service. For
Internet ~ro\vth. innovation. and deployment of advanced services to continue. customer
ISP choice is essential. ~fainWnjn. and encouraging competition and chOice requires that
[SPs have eificient and reasonable access to incumbent local exchange carrier (fLEC)
faCilities. JUSt as the Telec;,,'ommunications Act oi 1996 enVisioned. The fLEes must not be
permitted to roreclose customer choice by bundling their own branded [SPs With their
underlYlRg telecommunicaaons services.

ISP Choice Fosters Customer Service and Competition
CurrentLy there 3re over 6.500 independent (SPs. These (SPs have been a primary iactor in
the proliferation oi the Internet. The vast majority oi the more than ;9 million U.S. (ntemet
users continue to iet their Internet services from independent ISPs rather than throu~ ser­
vices oifered by (LECs.

The I$P -"dust:-' ~ ':CUSI:V

c:ompetltive. provlCJI~q ·:'..s~~rne!'1

Nit" .t:Ju,-,dl1nt ::'!Olces.

Over 96~ :' '-e -J.S.
population -as ;:a' .;:;ess

to at ~H:" :SP~·.

'OlIO

-

Fill
III'

QlllI-J- --'-,-_--J_ 0

IUS

Over 96~ of the U.S. popuJacioa hu local call accesa to at feut 4 (SPs '. Access to
several (SPS fosters incense competldoa In the ISP market. oifertng custom,,. a diverse amay
of services and a spur to iJUIOVadoa. rot eumpIe, Internee uansaccJOnl .... andctpaced to rise
dramatically, from 110.4 bWIoa In 1991 to '204.1 bilUon in 2001. Consumer choice,
including reasonable &ad e6lieat:~ by ISPs to underlytn, celecommunicationl networks,
WiU allow the dynamiC ISP lDduIay III prcMde more advanced services for all consumers.

.\S advanced technolo&les .,. deployed Availability of Competitive l.ocIllntemet AccIsI
ror Internet acceu, cuacomer chOice of (Accaa III • IVI)

a preferred ISP is ....adal CO maiacaiD ,-
competition, improve CUIfODIer Mrvtce,
and increase value for (SP usen. eo.
Similarly, the customer muae be afford- t!­
ed an opportunity to selece 1a service
prOVider whether the ISP is iadepen- ~

dent, a division of an ILEe, or an ILEC '1­
at'fUiate. Choice is essendal, wbeeber a J
customer ia an individual conaWDer, a to'l'

telecommuter, or a small bUlla....
ILEC proposa" that will reduce chair
obliaaCions to afford aceess to_their



The tllnlt to colll1MtltioII:
ILEe tNtlleti"" prac:tiaS

tllat allft to leveragt tile

ILEes' maRet power ill tile

local loop to advantllJl

their own affiliated I$PI.

I'alicylNken mllst comblt
this threlt to compctitioft by

tnforciFllJ tile law: dCllllnd
IlfC COIftpl~nce with tile
rvla rtCl\liting unOundli",
of the local loop.

1L£Cs roll Oi't new lIfOductl
sucII u AOSL only wtItft

fon:oecl to respond to
m~ dlallentts
sucII II the deploylMftt of
alJltlllCldetM.

TIlt FCC's procecdiftp Oft

StctiaIl 701 of tilt 'n Act
and CoIllputtr ,. lie pafIct

opportuIlitla to reinf'oRot Ihe
robust compedtioe.. of Ihe
ISP INIllct.

factlfdea wtll diminilh customer choice and competition. and will accrue to the Interest or
the (LECs.

ILEC marketing and deployment practices already threaten ISP choice and competition
Some (LECs are uniairly "bundling" their ISP service with telecommunicatlons ,el"ICO:
andlor customer equipment to make It difficult and uneconomic tor Consumer.; to I"'\'e
separate ISP choices. To maintain ISP choice. customers should be able to seleCt their pre­
ferred ISP, and then have ILEC telecommunications services provided on the same terms
the (LEC·affiliated (SPS otTers to its customers. ILECs have also announced plans to deploy
AOSL servtce in ways that stitle competition by IOdependent ISPs, [LEC partnertng
programs. for example. offer ISPs access to underlying AOSL telecommunicatIons at a price
that eliminates ISPs' abilitY to offer a variety ot high-speed Internet SCl'Vlces at :.I

competitive rate. ILECs also bundle local transport services (.HM and frame Relav) With
..\OSL. so that ISPs must buy both services trom the fLEC in 'order to oiter cuSComers the
benefits ot high-bandwidth OSLo This bundled service raises costs tor mdependenc ISPs and
precludes CLEC competition ior transport services.

The Section 706 and Related Proceedings and Computer III
Reforms Must Be Considered Together for More Efficient and
Reasonable ISP Access to Advanced Telecommunications

More effiCient access to the uilderlying telecommunications elemenu chat custom~rs and
ISPs use to communicate with each other wdl gudy improve ISP choice. Currentlv. [LEes
offer custOmers and ISPs "aU or nothin'" acceu to their networks: ISPs must buy lI1to the
transport servtce and customers must purchase the ILEC DSL offerina, The Internet IS a
IIvtna demonstration that an "aU or nothing" accesa regime iI not optimal The Jec~ncrJI­

ized Internet separates servtces rrom physical networu. aDowing arowth and In:lO"atlOn,
independent rrom owners of the physical network. Unbundling yields innovation ::>ased on
market demand. and aUows independent Industry to offer quick responseir01!··)llC 'lC

consumer products.

Sectioa 706 of the Telecommunlcadona Act of 1996 requires the FCC to encourJ~e che
deploymeat of advanced celecommunicatioaa. ILEC and ISP incentives to deplov [ncernet
servtcea may be different, and the ~u1atOry&amework should allow both Industnes to
co-exiac for the beneftt of consum..... Althouab ISPs have the abiUty and mc" 11tl\'e to
develop a myriad of advanced servtces to lcay ahead of their competition, [u:c~ Jo noe
have the .... incentiva when seeldnC to control both the network and th~ ,,,rvices
olfINd. ILEC. are slow to deploy advanced services and deployment of these scr·:,;"s loS :.I

reepoa8e to competition rather than actloa to Itay ahead of It. For example, IL2(:,,; :l:.1\'e
~ ADSL in reaction to cable compan1a' roUout of high.speed Incer:idlccess
Pc»eerUIC ISPs' innovative ability encompaaa a1lowtq non-discrirninacory,nJ 'c::l"::lcnt
&CCeII to (LEC facilities. thereby permittiD& ISPa to prOVide cost-effectlve'.;:Hpee<!
accaa aad to continue to develop advanced services.

Th. FCC Section 106 and related initiatiVes mUll encompau a comprehenSiVe .. :"Nqach co
the Iuues of advanced services for aU Amer1caau. It m~~ve u a l'undam,,~::.d ';0(11 co
enhance ISP competition and chOice. Several precepts will ensure competiu\'e .::': ;1·)mhs­
criminatory behavior and promote efBcteat ute oflLEC networks. The FCC's '.:":-'.lCer III
declaion advances several important procompecit1Ve policies. including (SP acce:": ,:""work
elemeaca and nondiscrimination obl\&atlona. Federal action f1naUzin' che ' ::cr II[

reforms wtIl deter (LEC discrimination a&atnIt Independent ISPs, and :lllow . :!~~ :u

participate in a dere~ulated market. In addition. strengthened federal ONA .' . :' Jll-l

functional access or collocation are effective mean. to ensure II competitl\'" ':ci.C

_...,._._..-_.,-------~-----------------



Thq .hould nOC mean ISP re,uIaCfon. The ISP Industry today is hi&hly competitive and does
noc need direct rquiadOa to Procect coMumers' interescs. ILEC control of access to the
customer is a separara and distiact reaulatory issue. It emanates from a monopoly
environment. where nelWOrU were ftnanced by ratepayers, not by competitive forces. (SP
re&ulation would Coree ISI'Ilnto becomina CLECs or parmering With CLECs to ,ain access (0

the unbundled nelW'Ol'k elements. Such a requirement would raise bamers to entering the ISP
market and eliminaee competition &om smaller ISPs. }foreover. such a scheme would noc
serve the &oaIs of provid~ faseer Internee accesa and more customer choice to places were
CLECs do not exist, includiq rural ..... [sP regulation. rather than aJloWing easier access
to ILEe faciUties, does nothin& to fuMer customer choice and a competitive environment.

-------_ ....
AC9Ulatlon of ISh

,~ unnttotd and

.nwilr'ilnttd.

Internet Backbone Regulation Would Be Counterproductive
to Deploying Advanced Services
As the current level of demand Cor Internet bandWidth from businesses and other
customers demoMtrates. the Internet responds weU. The market has reacted positively to
clrt:umstances where additional capacity is needed. In fact. the Internet industry is expe­
riencing a period of unprecedented growth. BandWidth doubles every four to six months,
as compared to three years aao when it doubled every year. Furthermore, Internee
backbone providers have demoaatratecl a siPJtftcant investment In backbone capacity. One
survey estimateS that investment to the Internet's necwork infrastrUcture increased by
125" between 1996 and 1997. [n addltion, Internet service providers are continually
upgradina thetr networks to meet necwork demands and offer innovative services. As this
statistical data underscores, reju!ation of the backbones, as ameana to enlarae capacicy,
would be counterproductive. .._

Tht milrktt IS ope'ilting

smooth Iy ~nd ..,tll to

rupond to .nereilStS ,n

dem.Jnd fo' c.Jndwlotn on

tne Intt,net ~ilekbonts.

I ........ ,.-:,1-.'-_~_ iI
.Tlill••T3.lIioail~.c:'Cl~ oc:.. ::

Reguladon of Internet bacItboneI would add confusion, cost.
and inJIeJcibtlicy to Internet ~mencs that work weD
today. Congeadoo on th.1acemec II • compIu iIIUe to which
the industry hu respooded wt.rh IOIudaaa without &<warn­
ment intervention. There baa beea treaMadouI additional
captcity and invescmeac in t.ckboae MtviceI. The industry
is weD poaitioaed top~ .....a DOn el&cleat and tnaova­
tive servtces arTUIfIIDeaClla the fuauw.

flEe Relief Under Section 706 and Related
Proceedings Is Not Wamnted
An ISP'. abl11cy to depIoJ advaDoecl..ma. II limited by ICceII to the ILEC'. "laic mile"
-the connecUOO thu"1d"" ,..... die customer'. locadoa. whether that Iocauoo ta
a residence or a~ CurnatIy, II.ICa ooauol th.ts connectloa. aud the lenDI and con­
ditioM of accaa o8IINcI ." die ILICI to oompetiton, includift& ISPI, sti8.. advanced ser­
vices deploymeat. ILBC"a boMl 01 cbeIr ooacrol of the lac mile.

There is no publio poIIaf ...... uad ICIvmced telecommunlcatioaa wtU be deterred,. by
providi.n& ILEet relief froID cbeir obUpdoai to open their local markets throuab acceu to
their faci1itiel. The 00IIqNlCtdN ........ 01 rhe 1996 Teleeommunkladonllv::t .... aoundIy
premiaed on opeaiaC local awtrMa to oocapeCitlon, which will yield lower prioel and more
service cbotcea for cuatomen.. TheM objecUva complemenc the At:C. advanced servtces
goal because only with new enCI'aDC compeCltloa Will (LECs lavesc ill and rollout new
advanced servtcel to the public. MaDy 01 the ILECs' requests for rep1atory relief, however.
are fundamentally at odell with theM objectives and the purpose of the Iv::e. Experience
indicates chat theM obU"doaI have QOt hampered the ILEC. from deployta& advanced
servicel, Includiq ADSL. when aeoeuary to meet competition. Further Implemeatation
and enforcement of the Ita will ooatIaue to advance the ACt'. objectiv.., and huten the
day of a competitive advanced MrvIeea market for all .~mericllns"

ILEe "e"tf ~ndtr

Section 706 ;and

re'iltto ~roettdin9S

is unwirrarHe1:2: their

rtquests 'or 'e'Itf irt

H ~oos ..,'th the

;Oi'S of tht Act.



• ISP .. a competitive industrY and (SP choice must be maintained. Access to the
telecommunications networks by the over 6.500 ISPs across the countrY drives
innovation. quality services. and deployment of advanced telecommunications
services. and accnaes to the benefit of businesses and individual consumers.

• (LEe practices threaten the competition (SPa provide and the choice they offer.
There is an attempt to use their dominance in the local market and levern~e it
in the {SP market. which will harm competition. .

• The FCCs Section 706 initiative must encompass a comprehensive approach.
includin& Computer III reforms. to the deployment of advanced services.

• ILEe relief from the oblipdon to open networks is not warranted.

• Regulation of Internet Backbones would be counterpr~uctive.

All affUiaced (SP Is a service provider that Is ownecl or ClOIlUOUed by, or is under
ClOIDD1OQ owuenhlp or ClO~wtcb. an ILEe.

TIle Intemet b&ckbones are a set of I*bs that loca1 or regional networks or ISPs COMect to
p" Internet uaffic to ~onI for which they do not have a direct connection.

The FCC'I 1986 Computer m~oa provided for a number of competitive incentives
U a coadidoa ollLEe 1Il~entr11nto the enbaaced or information servtces business.
Computer III establlJhed aoadIIortlbiDadoa obllpdoU8. OpeD network .uchitecture.
reponlq reqwremeau. aDd acceu provtIioaI~ to preserve a vibrant Jnd com­
pecidw ialormaUoD servto.1Dd1uay. JPurtUr review of the Computer 1Il is .:urrently
peadiJI& before the FCC. Ut.r it wu remaadecl from the U.S. Court oi .\ppuls ior the
Nladl CIrcuit.

(fonaerly Imowa u ESP (laMmeet Service Provider)! AD. Informadon Service PrOVIder is

a compaDy that offen ita \lMn the ~ty to ,eaerate. acquire, Slore. :rJnsiorm.
pcocea. retrieve. ud1be 01' make aYll1lable lDformatloa via telecommunicauons

AlA rac.aac holt la a tMIIl UMd to~ I.IlY computer thac bu full two-way access to
ocbR computen 011 the IacerDet. Geaera1lr. dIla term refera CO a clevice or pro~ram that

pnwtdeI_rvtces to IGID8 IIII8Dar 01' leu capebIe davice or proFam.

(liaClllDat Serv\ce ProYlcMr) AD. (SP la a COIIIpulf that provides individuals. ;mall bust·
•-. aDlI odMr orfjInluClaae wttb acc.I to thelDcenlft &ftd other rel:Hed sel"o'tces
~..II email acoouaca. Web altll~ aDd hoItl4
. (Opea NetW'OCit Arddr.ccure) A. pan 01 Coaspucar m. the FCC requIres :he Bell

CaaIpIai_ and GTE to provkIe opeD aeee.a to the \lDbuadW elementS thOlt make up
~loaI.mcafar \1M b1 c:lOIIqIecm, iaIormadoa _Moe prOViders.•ncludin~
1SPI. ONA wu iDteOded rOl' compet1ll& prowtden to \1M the [LEe network :nnno,-auve
..". and to require compedD& prowtden to p&y for only thole pam oi the ILEe network

dial they need to use. '.
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• ISP is • competitive industry and ISP choice must be maintained. Access to the
telecommunications networks by the over 6.500 [SPs across the countrv drives
innovation. quality services. and deployment of advanced telecommunications
services. and accrues to the benefit of businesses and individual consumers.

• (LEC practices threaten the competition ISPs provide and the choice they offer.
There is an attempt to use their dominance in the local market and levern~e it
in the ISP market. which will hann competition.

• The FCCs Section 706 initiative must encompass a comprehensive approach.
includine Computer III reforms. to the deployment of advanced services.

• [LEC relief from the obligation to open networks is not warranted.

• Regulation of Intemet Backbones would be counterproductive.

AA aHUiated ISP is a service provider that I, owned or controUed by, or 1$ Linder
common owaenh.ip or control with, an ILEe.

n. Internet backbones are a set of paw that Ioca1 or re&ional networks or ISPs connect to
pua Intemet traffic to l~oQl for which they do not have a direct connection.

The FCC's 1986 Computer UI declJ10D provided for a number of competitive inCentl"es

u a c:ondltiOl1 of ILEe Inte&nced enay iDto the enhaDced or infonnation services business.
Computer III utabUshed I1ODdilcrtmillatJOft obUptJOQl. OpeD network ,Hchltecture.
~ requirementl, and ac:caI provisloQl des~ed to preserve a Vibrant ~nd ~om­

petJdve informal1011 service lnduaay. Further review of the Computer 1Il 'i ;'-,rrently

peod1D& before the PCC. m.r It wu reawtded from the U.S. Court of .\ppea:s :or the
NlDdl C1rcuit.

(bmerly knowa .. ESP (EnhaDced Service Provider)1 An Information Service Pro",der is

• COIIlpally that olfen Itl lIMn the capabWty to &tI1.rate, acquire, store, :r:lnsiorm.
procea. retrieve. utl11se or make available Informadon via telecommunications

Aa IDceraec bolt Is a tu1Il UMd to delcrtbe my computer that baa full two-way .lccess to
ocber oomputen 011 the IAtemet. Oelltnlly, this tena ruen to a deVice or pro~r:lm thac
pnwtda lervices to some mW1er or I.. capable ct.vice or protram.

(laIMDet Service ProYtder) All ISP Is • COIDlJGlY that provtda IndiViduals, ;mail busl­
-. and other Of1IntuUou wttb acoeII to the IDteraet and other relateJ ,,~r..'IC~S

, .... emaillCOOUl1t1. Web lite builclln& aaci~

(Opea NetwOrk Archl*=ture) M part of Compllter III. the FCC requlres :he 13eil

Oampuia and GTE to proYlde 09'Il accaa to the unbundled elements .holt :r:::ke '..lp
C'IIIIoommunicat1OG1 .rvlOM for \lit by~ InlormadOl1Mrvtce provtJ~rs:1ci:..tdin~

ISPI. ONA wu inteDded for competJaa provtden to 11M the fLEe networll :n,~no":lti"e

wa1l and to require c:ompetiq provid.n to pay (Or only thole paru of the !LEI~ :\;tl"ork

that they need to use.
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December 10, 1998

EX PARD

VIA HAND DELIVERY

The HODOnbie WUlilm E. Kemwd
ChaimuIII
Federal CommUDieatioas Commission
1919 M Stzeet, N.W., Room 114
Washiqton. DC 20554

Re: CC DocbtNo. 98-147

Dear Mr. Kennard:

STAMP IN

RECEIVED

DEC 101998
..... ~1I:NJaNI.....,'.s..-MIll,..___

This ex: parte letter is submitted by the undersigned competitive telecommunications and
information service compaies and associations in response to the joint tllina submitted in the
above-referenced proceedin. on December 7, 1991 by the laraest iDcumbent local exchange
carriers (four oftbe five Reaional BeU Operating Companies ("RBOCsj and GTE), and certain
computer compaaies. We UlJe the Commission to reject this proposal as the latest attempt [0

undenniDe the statutory mandates and pro-competitive promise of The Telecommunications .~ct

of 1996 ("1996 Acti, aDd extend the RBOCs and GTE's local bottleneck to Internet services.

In essence, tbe propoacnts' ex parte letter araues that the larpst ILECs require a
wholesale waiver of key elemeacs of the 1996 Act in order to have the necessary economic
inc:eDtives to deploy ~spee4 broadband Intemet access technologies such as Digital
Subscriber LiDe \DSLj. Tbe lIqest ILECs offer four "concessions." each subject to various
tedmicaJ. ecoDOIIIic, ad timiq limitations: (1) CLECs caD utilize coUocation for advanced
services (COIIIIIIOIl~ WtuII, physical. or cageless, of tbe lLEe's cboosiDI); (2) CLECs can
utiIi2Jc DSL-aqUIe loopIa UDbundled network elemcat ("UNEsj; (3) the ILECs' integrated
provision ofDSL ...... subject to existiq DODStnM:tural safeguards; and (4) the ILEes'
advaDcecl senices otreriDp will DOt discriminate allinst 'maftiJiated ISPs.

In~ b ...Mconc:essions," the RBOCs aDd GTE would receive significant
relief frOm IepI requirements, includina: (I) DO provision of CSL electronics .1S

UN&; (2) 110 of DSL services at any discount; (3) unlimited transfer of ILEe ass~t5.

employees, ...- KCOUDtS to separate affilia1es for up to 12 months; (4) no signiticJ.nt
seplllBtiOD requh.'.1I; (5) daeauJation and dctal'iftina ofadvmced services rates once hal r' .:. r'
residential liDes have ICCeSI to DSL services; and (6) grmtiDa the RBOCs liberal waivers ._\f
interLATA bouDdari. for dill services. .~



HoD. wtlliam. E. Kam.ml
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oahI_tbiI pmpoul is a sham. On lepl grounds, this proposal blatantly violates the
Act. By -pmmi'" to abide by existiDa noastruetural safepards and Computer III
llOIIdiJcrimiDI requhements, and to grant competiton access to unbundled loops and
coUocaDOD ri" aIreIdy required by the 1996 Act, the RBOC. and GTE pve up nothing.
Instead, however, the IIIpSt U-ECs pin a "let out ofjail free" card from the most critical pro­
competitive mandates of the Act This bardIy seems like a fair bariain. especially for
consumers, who will be dcaied choi~ inDovatioa. reasonable prices, and the other tangible
benefits ofcompetitioa.

Furtbamore, the Iarp n.ECs' ..tack of incentives" lIfi\IDleDI is baseless. The
Commission itself .. usembled an ample public record proviq the futility of these claims.
First, the supposecl diftlculties of providiq advanced services such as DSL do Dot involve
buildiDI braDd-oew data actWorb; instead, existiDa copper loops aad telephone plant are being
utilizzel alona with DSLAMs and end user modems. This new equipment is relatively
inexpensive and certIinly can be deployed by the RBOCs aad GTE OD a timely basis to most
ILBC central offices UDder existina rules. The competitive deployment of DSL service is not
hindered by equipment costs or network upgrades, but rather the fimdameu.tal inability of CLECs
to obtain reasonable COIt-blseci access to the ILEC.' equipmem mel facilities. The large ILECs
also ignore the fact tbIt CLECs must fully compensate the aECs for the riaht to utilize DSL·
equipped loops, DSL electronics, collocatioa spICe, aDd interoffice facilities. Moreover.
contrary to their rbdoric, the RBOCs aDd GTE already are deployina DSL in respoose to the
perceived competitive tbreat from cable modems.

More imponaDdy, the proposal clearly violates tile 1996 Act. M the FCC bas already
eotm:tly CODCluded tbiI pat Aupst:

SectioII 25t(cX3) zequira these ascs to provide CLECs with UDbuDdled DetWork
eleme".... iDcJudiDa DSL~1e loops aDd lCCOIDpIIlyUla opentioDll support systems
\oSSj, • well • !II &cilities mel equipmeDI used to provide Idvmced services (such
asDSLAMs);

Sectiaa 25t(cX4)..... tbese ILECs to offer Id'vIDced .-vices such • DSL for resale
atwbo'.b.--

S-*-251(cX6)..... these ILECs to pIOYide competiton with just, reuonable. andDe'. ....., ICCIII to collocation spKe iii order to pmvide adv1IDcecl services.

Secdaa271 pmIdIIiCI the RBOCs from providiDa telecommUDicad.ODl or information
scMc:cI~ LATA bouDdarics without meetin& the requiremeDtI of Sections 271 and
272 oftile Ad.

Private pll'ties CIIIDOt overtum these provisions of the law.

WASHt:1....t:t2l1G111
1....

------------_.~..._--
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It is ..a. ....... _ DOt aovemmcaJ. tbal creates iDccntives for companies to invm
in aad dcplof IIIW tIecbDoIoaia IDd services. It is the market, aDd not goverDlDeDt, that rewards
risk. But wt.e .... is DDt • free market, and instead only a monopoly market like the large
ILECs have today, pelameat must do what it can to curb that monopoly aDd maximize the
conditioDS for competi1ioa.

In many respectI, this proposal is the complete opposite of what the Internet itself
represems: opeaa.. iDDowdoa. competitioa, aDd &eedom of choice. Perhaps this explains
why, eveD tbouah dille RBOCs IDd GTE IDd tbeir allies claim to speak OD behalf of Internet
providen IDd Interaet users. aeitbcr of these CODStitueDCies is preseDt al the sipwure line. It is
disappoiDtiDa tbal tbae computer complDies have joined the RBOCs and GTE in their proposal
How ironic it is tbat their proposal to "solve" this "problem" does not eveD include those it
purports to serve - there are DO consumer groups, no user groups. no competitive local exchange
carriers, and DO Internet service providers.

In the view of thIt uadersiped, the key problem faciDc Amcricm COIISUIDCZ'S is not. as
these compeDies c.... the pm-competitive mendl" ofdie 1996 Act, but rIIber tbeir continuing
retUsal to abide by tboIo numdates. The only problem ... is thIt tara- n.ECs' local loop
bottleneck. aDd no IIDOUIIl of deal·makina. no matter bow bil thIt players, caD change that
reality. The only way to rid American consumers oftblt boUIeaeck aDd offer all the benefits and
services blcked up IDd WIitiDa behind that last mil.. is, plaiD IIId simple, to enforce the 1996
Act.

In accord8IICC with the CommissioD's ex p!I!! rules, two copies of this letter will be
submitted today to the Commission's Secretary's office.

SiDcerely.

UNITED STATES IN'I'ERNBT SERVICE PROVIDERS ALLIANCE

a.-.A. Doolq
PresideDt
ComzrIead.a '*_eXdw. AsIociatioo

Michael EaII.r
Presidcat
Intemet ProvidIn AlD:iIdoll ofIowa
Associllioa

WASH1:1-"1:1211a.-.
185114
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Josepb Mldoa
Executive Directm .
Florida Tatemet Service Providers
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W'dJima L Sdnder
Cb.airmm - ChiefE:xecutiw Officer
PSlNetlDc.

Carla Hamre DoDeboD
Vice President &0eDeral Counsel
Verio

Eric W. Spivey
CbainDaD and ChiefExecutive Officer
Neteom

Richard J. Devlin
Executive Vice President
GeDera1 COUl1!e14 External Affairs
SpriDt

cc: Commissioaer SUIID P. Ness
CommiaioDa' HIrolci W. FurcJqott-Roth
Cornmiaioaer MicbIel K. PoweD
Commissio.- Gloria TristaDi
KatberiDe Browa. ChiefofStaft: Chairman Kemwd
Larry Stricklin&. Chief. Common Carrier Bureau
Dr. Robert Pepper, Chief: Office ofPI_ aDd Policy
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Presidat
Texas Intemet Service Pro\'iden Association

DaxK.e1son
President
Coalition ofUtah Internet Service Providers

Gary GanIDer
Executive Director
Wasbinatoo Associatioa ofIntemet Service Providers

CroDaD O'Connell
Actina PresidcDl
Association for Local Te1ecommUDieatioDS
Services

Rachel Rothstein
Vice Presideal
Regulatory aDd Oovemmeat Affairs
Cable & Wuelesa

Dbruv Khanna
GeDeral CoUDle!1Dd VICe Presi.deat
Covad CommUlliclDoaa

Riley Murphy
0eDeral CouIIIII
e.spiIe~

l~B.""
ChiefPolicJeou..1
MCIW~
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lames W. Cicconi
Senior Vice President
Government AtTain and Federal
Policy, AT&T

Genevieve Morelli
Exec:utive Vice President & General
CoUDle!

Competitive Telecommunications
Associ8tioD

Scott Pun:elI
Presidem et ChiefExecutive Officer
Epoch Networks

lOIIIdIm E. eam.
ICelIey Dr,e & WmmUP
CouIIIeItD
lata illICIia Commuaicatioas

DebonIl HOWII'Il
Executive~

Iotemet Service Providers' Consortium
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