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FEDERAL COMMUNICAnONS COMMISSION

In the Matter of:

Request for Review by Kawerak, Inc. and
Native Village ofEUm (HCP# 10687)
Native Village of Koyuk (HCP# 10690)
Native Village of Saint Midlael (HeN 10692)
Native Villale of Shaktoolik (HCN 10694)
Native Village or Shishm~ref(HCP# 1069S)
Stebbins Community Allociation (BCP# 10(97)
Native Village of Teller (HCN 10698)
Native Village of Unalakleet (HCP# 10699)
Native Village ofWales (HCP# 10701)
Native Village of Diomede (HC.P# 10702)
Native Village of White Mountain (DCP# (0703)
Native Village of Brevig Mission (HCP# 10745)

Of Decision of tbe Universal Service Administrator.

FCC Docket Nos. 97-21 and 96-45.)

REOUE§T FOR REVIEW

Kawerak, Inc. and the twelve tribal govemments referenced above request fe

of a January 24, 2001 decision by the Universal SeIVice Administrative Company, R

Health Care Division (RHCD), denying their applicatiollB for RHeD universal servic

support The parties' interest in the matter is that the RHCD denial removes univer

service support for the operation of a Wide Area Network serving Kawerak and the

named tribal governments.
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ISSUE PRESENTED

Whether RHCD-USAC erred in concluding the twelve tribal government offices na

in the Kawecak cOLlsortium applications are not eligible for universal services suppo

"local health departments and agencies" pursuant to 47 USC §254(h)(S){B)(iii).

I. Factual Background

A KAWERAK IS A TRIBAL CONSORTfUM

Kawerak'$ principle argument is that RHCD misunderstood the nature of

Kawerak, which is a consortium oftribaJ governments, and of the particular tribal 0

for which Kawerak applied for universal service support. The applications cover a e

Area Network (WAN) linking Kawerak: and twelve local tribal government offices.

particular tribal siles are the health and human services offices of the individual tribe~

See, Affidavit ofLoretta Bullard, attached hereto as Exhibit I. (Exhibit I supports th

factual assertions in this and following sections.)

Kawerak is an Alaska Native regional non-profit organization, which is an en

unique to the special circumstances and history ofrural Alaska. Alaska is divided int

Native regions, each ofwhich has one or more regional non-profit entities that previ

federally-funded services for local tribal communities. Kawerak, like its sister regio

non-profits, has a dual identity: on the one hand it is a non-profit corporation under s

law; on the other hand it is also a con.sortium of tribal governments, recognized as su

by the federal government. See Exhibit 2, Kawerak's Compact of Self-Governance

the United States
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Alaska Native tribes have a long history of banding together into regional

consortia to pool resources and achieve efficiencies of scale in providing seJVices to

,
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remote communities in the United States. Little Diomede, for example, is an island

area of22,000 square miles, with 570 miles of coastline. They include some of the

community in the Bering Straits only three miles from the Russian island of Big

Diomede. There are no roads linking the region to the outside world, and only one

northwest Alaska. Its constituent tribes are Native villages scattered over a surroun

extremely remote locations. The Kawerak consottium is made up of twenty) feder

recognized tribal governments. Its headquarters are in Nome, on the Seward Penins m

t
I',
;
iKawerak: provides a wide variety of services to its tribes, including educatio

Although Kawerak itself, as a non-profit corporation, is eligible for and recei

affected village, Teller, is linked to Nome by road.

services (scholarships and various adult education programs), child protection,
r
1
;

1
l,

counseling, law enforcement, land management, and core tribal government support. i.
I
~.

~
1
(

tsgrant funding for various purposes from state and federal agencies, it receives most

source, representing about 60% of its total operations, is a regional tribal Compact 0

funding and provides most services as a consortium oftribes. Kawerak's biggest

Self-Governance, through which Kawerak operates virtually all Bureau ofIndian Affi ·s

programs for nineteen tribes. Kawerak is eligible to compact as a tribal consortium

pursuant to Title IV of the Indian Self-Determination and Education Assistance Act,

1 Although Kawerak has 20 member tribes, 19 participate in its Self-Governance
Compact and only 12 tribal offices are included in the applications denied by RHCD­
USAC

3
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specifically 25 USC §458bb(b)(2). Kawerak has been a self-governance consortium

compactor since FY 1992.

Thus, Kawerak is both a non-profit corporation and a tribal consortium oper rig
!

with del~gated authority from its member tribes. Although Kawerak could reconsli e

itself as a purely tribal organization. maintaining a corporate structure assists in

transacting business with outside entities. Financial institutions, insurance compani

and even many state and federal agencies are simply not familiar with tribal consorti

.8. THE RHCD~USACAPPLICATIONS ARE FOR LOCAL TRIBAL OFFICES

Kawerak provides services to its constituent tribes through a variety of

mechanisms. Some services are provided directly from Kawerak's main offices in N e,.

but Kawerak also places staffin the villages under the supervision of the tribe and

transfers some compact funds and administrative responsibility to the tribes via sub-

recipient agreements. In addition> each tribe provides setvices from its own resourc

through government grants it receives independently from Kawerak.

Each tribe is a sovereign entity, See generally, the Department ofInterior's

list offederally recognized tribal entjties, 58 Fed. Reg. 54,364 (Oct. 21, 1993), listlll'atl'l

of Kawerak's tribes. Although the tribes are small, ranging from about 150 to 1100 i.

population, they provide a full range ofgovernment services, either from their own

resources or grants or through Kaweretk. Becau~e the tribes are small, tribal service -e

not as compartmentalized into separate departments or offices as is the case in larger

governments.

4
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The WAN is one service Kawerak provides the tribes. The tribal offices link

by the WAN and covered by the RHCD applications are the tribal equivalent of stal .

county "Health and Human SeIVices" departments. The applications do not cover.

Kawerak's main offices or all ofKawerak's viJlagtl work sites. The applications are

tribal offices that provide, among other health-related services, family and mentaJ he

counseling, drug and alcohol screening, and tribal administrative oversight of local h

clinics, in addition to social services. The tribes provide, from these offices, most

services that any local health agency would provide e~cept for direct medical care.

(Direct medical services are provided by Kawerak's sister consortium, the Norton So

Health Corporation, which operates the Indian Health Service hospital in Nome and

satcHitc clinics in most villages.)

The particular staffing pattern in the offices varies by tribe depending on their

particular agreements with Kawerak, but whether tribal employees, Kawerak. employ

or both staff the offices, they are sti)) tribal offices. The tribal governments own the

offices, and all of the staffis under the day-[o-day supervision of the tribe even if the

on the Kawerak payroll.

The relationship between Kawerak. and tribe in regard to these offices is indic

by the FPC Form 465s, which identifY the Health Care Provider by viJlage name (tiEl'

Office:' "Koyuk Office, II etc.) Each village has a separate HCP number, and in eae

instance the president of the tribe is provided as the local contact for the Rep. Kaw

since it is operating the WAN and pays the bills, signed the applications and is listed

the contact for mailing purposes

5
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c. PROCEDURAL BACKGROUND

These applications are for "Year 3," covering the period 711/2000 through

6/30/2001.

The genesis of these universal service applications was in 1996, when Kawer

and t.he Norton Sound Health Corporation (NSHC), and two other regional agencie

entered a Memorandum ofAgreement to jointly explore means of providing internet

access to Bering Straits villages. Two of the organil:otions dropped out, but Kawer

NSHC eventually decided to jointly develop a Wide Area Network linking their rnai

offices with the Kawerak/tribaJ offices and NSHC'g village clinics. The necessary

contracts were entered and installation of the hardware took place in 1999 and 2000,

the system came online in some villages beginning in March of2000. The WAN is

satellite based, since there are no land lines between the villages or between Nome

larger communities such as Anchorage.

NSHC submitted "Year 1" men applications covering its sites and Kawer

sites. These a.pplications had no particular effect since the WAN system was not

operational and no universal service subsidy was used that year.

Prior to the Year 2 (1999) applications, NSHC decided to end the joint

relationship with Kawerak for purposes ofRHCD-USAC funding. NSHC had

previously taken the lead on developing the WAN and seeking funding, and Kawer

was not fully familiar with the qualification requirements for RHcn universal service

i,
1
f·
iand
1,
i
~
i
!:.
t,
I

d

Since KawerakJ tribal staff provides counseling at the village offices, Kawerak submi d

the FCC 465 Forms under the "community mental health center" eligibility category.

The form did not allow multiple categories to be listed.
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The Year 2 applications were approved, and Kawerak: received SOme subsidi

services that year as village sites began coming on line in March of 2000.

Kawerak submitted timely Year 3 applications, covering the period July ), 2

through June 30,2001. Although the 465 form changed, Kawerak filled them out

same as in the prior year since there had been no problem in Year 2. One difference

that the Year 3 form did not ask for the same information from consortia as did the
r-
I

2 form. See Year 2 and Year 3 FCC Form 465 examples, from Elim, attached heret ~s

Exhibits 4 and 5.

On December 5, 2000, RHCD issued a decision finding that Kawerak is not

rural health care provider and denying all twelve village applications, The decision

turned primarily on the definition of II community mental health center. II Kawerak

ll.ARGUMENT

RHCD denied the appeal on January 24,2001. This Request for Review follows.

the forms were filled ill- the plUlicular sites served qualifY as tribal health departmen

of Kawerak's appeal fundamentally misconstrue the nature of Kawerak and of the

appealed this decision to RHCD on December 15, raising the argument that - howev ,
I
1
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)

l
~
f
j',.
!
~
;
~,
I

Both the December 5 denial letter from RHCD-USAC and its January 24th de hI
\
i,
L

applications themselves, These applications were by an umbrella tribal consortium

(Kawerak) for the benefit of and on behalfoftwelve tribal governments.

The January 24th decision repeated RHCD-USAC's prior rationale, based on

V,S, Department of Health and Human Services definition. of"community mental he

center ,. The decision focused on that definition while summarily rejecting Kawerak

7
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argument, apparently without understanding it, that the 12 applications were (or loe

tribal goycrmmmt health WId social services offices that meet the "local health

department or agency" eligibility category of 47 USC §254(h)(S)(B)(iii) and the

companion reguJations~ 47 CFR §54.601.

The decision states: I'Kawerak. Inc. does not appear [sic] be or to represent i

to the public as a 'local health department or agency' within the meaning of the

regulations ... tI and fwther, that "Kawerak only claims that is a functional equivalent

'local health department or agency,' rather than actually being a 'local health departm

or agency' as that term is understood by the FCC... "

These statements miss the point by a wide margin. Kawerak itself is consorti

States.

it lS the sole tribal signatory on the regional Compact of Self-Govemance with the U

of tribal governments. The fact the consortium is incorporated does not change the
f
\
l
I

i
organic reali.ty of the organ.ization. Kawerak administers more than $8 million in Bu ~u,

t
of Indian Affairs funding annually because it is eligible to do so as a consortium oftri

Kawerak, as such, does not represent itself to be a IIlocal health department 0

agency" for the same reason the State of Alaska would not - providing health-related

services are a relatively sm.a11 part of what Kawerak does.

More importantly, Kawerak is not making a IIfunctionai equivalencyII arbJUm.e
i,
\

Rather~ the twelve tribal offices for which Kawerak submitted RHCD-USAC applica ils
~
r

are the t,ihal government equivalent of state, county or municipaJllhealth department

and thus are "local" health depanments or agencies within the meaning of the statute

They are offices of the tribes, not merely "Kawerak" offices. These sites are the Nativ

8
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Village of Elimls health and social services office, the Native Village ofKoyuk's heal

and soci.a1 services office, etc. They do the same things lhat any state or municipaJ

health department would do, albeit on a smaller scale.

Kawerak submitted these applications and .indeed provides the WAN service r

and on behalf of the local tribal governments, as their agents. Most ofKawerak's

program services are provided this way; it is the way tribal consortia do business.

Kawecak acknowledges it could have done a better job identifying and

establishing the tribal offices' eligibility in the applications and in subsequent

communications with RHCD. However, the RHCD program has been a shifting tar'

FCC Form 465 only allowed one eligibility category to be marked. After two yea.rs

finding these offices eligible as community mental health centers; this year RHeD-U

appJied a new definition taken from another agency to conclude they are not eligible.

The DHHS definition requires state licensure as CMHC's, with no allowance for tob

licensure even though tribes have as much licensing authority as do states_

This decision had the effect of denying a subsidy to Kawerak and its tribes th

had every reason to expect to continue, in a manner than leaves Kawerak retroactive

liable for unsubsidized telecommunication services back to July 1, 2000. There are

seriuu~ dlJl;l process concerns with this system.

m CONCLUSION

Kawerak respectfully urges the FCC to reverse the RHCD-USAC detel'mina

that the offices covered by these applications are not eligible for universal services

support. The January 24 RHCD-USAC decision, to the extent it considered the

9
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applicability of the 'Ilocal health agencyll definition, did not consider that the applica s

were by a consortium of tribal governments, for local tribal government offices.

Kawerak relies on a prior FCC decision defining public health services: "For

purposes of Section 254, we define t1public health services" to mean health-related

services, including non-clinical, infonnational, and educational public health services,

that local public health departments or agencies are charged with performing under

federal and state laws. II CC Docket 96-45, FCC 97-157, part XI.B. paragraph 10

(released May 8, 1997).

In explaining the definition, that decision says: "We also agree with those

commentators suggesting that teleconununication services used by public health age

to provide health-related sen-ices - including the education of the public and health

community about matters of importance to public health, the collection and dissemin

of public health data to appropriate government entities; the coordination of public

.on
~,.
l
\

'.
i
i

response to disasters, and the prevention and control ofdiseases - should he eligible ir
~

~

universal service support. II Id.

These above functions are provided by the tribes from the subject offices, us'

combination of local tribal and Kawerak resources. Kawerak executed the applicati

because the WAN services for which the subsidy is needed are funded by Kawerak fr

10
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its tribal self-governance compact, which in turn is authorized by the tribes and oper

under authority delegated to Kawerak by the tribes. The RHCD-USAC decision si

did not consider the status of the tribes as local governments or Kawerak's status as

tribal consortium.

Dated: FebruaI)' 23, 2001

Respectfully Submitted,

Bruce Balta!
General Counsel
Kawerak, Inc.
P.O. Box 948
Nome, Alaska 99162
(901) 443-4340

Exhibits

1. Affidavit ofLoretta Bullard
2 Compact of Self-Governance between Kawerak, Inc. and the United States
3. Kawerak, Inc. Articles ofIncorporation, as amended
4 Elim "Year 2" FCC Fonn 465
5 Elim "Year 3" FCC Form 465
6, December 5,2000 Denial Letter from RHCD-USAC
7. December 28, 2000 Appeal by Kawerak of the December 5 Decision
8 January 24,2001 RHCD,USAC Decision Denying Kawerak's Appeal
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I. 1 am the President ofKawerak, Inc:" and have been the Kawerak president
continuou~dysince July of 1991.
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AFFIDAVIT OF LORETtA BULLARD

I, Loretta Bullard, being first duly sworn, state:

STATE OF ALASKA

SECOND JUDICIAL DISTRICT
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2. At Kawerak, the President is the organization's chief executive officer and its !,
highest-rQIlking employee. As President. I report directly to the Kawerak Board 0 j,

;
Directors and am ultimately responsible for all ofKaweralc's operations. I am ~,

personally familiar with T<awerak', internal structure, its finances, and its program I
Ioperations. I,

I
i
l.
l
!,
i,.

3. Kawerak, Inc. is a non-profit corporation incorporated under state law in 1973
However. it is a particular kind ofcorporation commonly referred to as an "Ala.ska
Native regional non-profit." Alaika is divided into 12 Native regions, established
their present boundaries by the Alaska Native Claims Settlement Act (ANCSA) of
1971, ANCSA settled aboriginallam::l claims in Alaska, and among other things s . P
12 regional "for profit" business corporations to administer Native lands and ANC
settlement funds. At the time the for·profit ANCSA corporations were being
established, non-profit corporations were also established along the same regional
boundaries to provide health and social service functions that the ANCSA corpora
could not provide_ Most of these non-profits. including Kawerak, were successor
interest to unincorporated regional Native associations formed in the 1960's. or ea
to lobby for Native land claims.

4 Kawerakls service area is the Bering Straits Region. encompassing Nome and
the coastal commun.ities around Norton Sound from Stebbins and St. Michael. in
south to Shishmaref in the north, plus communities on St Lawerence Island and L' e
Diomede Island. All oftbese communities are Alaska Native villages as defined·
ANCSA, ~d are federally reco~ed tribes.

5. Kawerak, Inc., like most of our sister regional non-profits, is also a consortiu
tribal governments. The membert ofKawerak are the tribal governments of the 2 !
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Sent By: Kawerak, Inc.;
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Native villages in our region. Each tribe has one seat on the Kawerak Board of
Directors, which is usually filled by the tribal president

6. Kawerakls largest single funding source is its Compact of Self-Governance wi
United States, through which we administer vinually all Bureau of Indian Affairs
services available to the region. Nineteen ofKaweraJ(s twenty member tribes
participate in the Compact. Our current FY 2001 Annual Fundi~ Agreement for
and related services is in excess of58.5 million, Kawerak is able to compact BIA
programs because it is a consortium oftribes, not because of its non-profit corpor
status. The Kawerak Compact exists only through the authorization of the tribal
governments: the tribes authorizeXawerak to provide the BIA service, but in any
year a tribe can decide to allow the BlA to provide the service or assume the pro
itself under a separate contract with the BIA.

7. Kawerak's compact services are provided to the tribes in a variety of ways. S
services are provided by Ka~c::rakfrom Nome~we also place staff in the villages u
tribal supervision and we pass through more than S1 million ofcompact funds for
administration.

8. A key to efficient administration of our compact is good telecommunications Ii
the tribal offices. To that end.. Kawerak established a Wide Area Network (WA
which came onl.ine in the spring of2000.

9. The WAN links Kawerak's main offices to tribaJ offices in 12 of oW" villages.
particular tribal offices served by the WAN house the tribe's social and health serv'
eother than direct medical care) and some tribal administration. The offices in all
instances are owned by the tribe. and are sta1fed by people who may be on eithe..­
Kawerak or the tribel

, payroll depending on the positions and our agreements wi
particular tribe. All staff in these offices, whether or not on Kawerak's payroll, ar f
under the day-to~day supervision of the tribal councils. ;,

taff

10. In my opinion, the tribal/Kawerak offices served by the WAN are the tribal
equivalent ofhealth and hwnan service depanment of any state government. Tri
and Kawerak staffin these offices provide a variety of health-related functions I
Including counseling, alcohol and drog screening, community health education, !
environmental surveys, disaster coordination, as well as social services. i

,A11. The Kawerak: WAN has been funded from Kawerak compact funds and a. U
grant specifically for the WAN equipment. All statl in the offices are paid either
Kawerak compact funds or local tribal funds. We do not have any "non-compact I

in these offices.
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12. The difference in cost to the Kawerak cornpact between unsub,sidized rates an
universal service fund rate is S1,900 per month per site versus $121 .60 per month
sjte.

FURTHER AFFIANT SAYETH NOT.

.~~
Loretta Bullard

Subscribed and sworn to or affirmed before me at Nome~ Alaska, on February 21, l.

~~.~
No~lic

My commission expires: Slz 3/0 LI
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