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Summary of Comments

In the accompanying Comments, Datex Spectrum, L.L.C. (“Datex”) opposes the
proposal of Regionet Wireless License, LLC (“Regionet”) to re-allocate the 216-220
MHz spectrum band for two-way paging services.

Datex has invested millions of dollars in acquiring 218-219 MHz Service licenses
and developing a nationwide wireless telemetry business that is on the verge of
commercial deployment. The watershed proceeding leading to the adoption of significant
rule changes in September 1999 triggered the development of technology and the
infusion of capital that have fueled Datex’ entry and success in the 218-219 MHz
business.

Notwithstanding the Commission’s efforts to reinvigorate the service, Regionet
asks the Commission to re-allocate the 216-220 MHz band for two-way paging services.
Any such “re-purposing” of the spectrum is fraught with overwhelming problems.

First, changing the allocation would undo the very policies the Commission
sought to promote with its new rules, before those rules have had an opportunity to create
their intended impact. Such re-allocation also would lead to further administrative
proceedings and uncertainty that would delay the provision of service to the public.

Second, any re-allocation would threaten the ability of existing 218-219 MHz
Service licensees to construct and operate systems and would curtail possibilities to
expand service. The entire 216-220 MHz band is encumbered with licensed commercial
facilities or Governmental users, making it difficult for additional services — especially
those, like paging, that require higher power — to wedge their way into the band without
causing harmful interference to incumbents and to Channel 13 licensees operating in the

210-216 MHz band. For the 218-219 MHz Service licensees, a re-allocation would limit
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their legal right to provide “substantial service” by the end of their ten-year license term,
and would lead to inefficient construction or a de facto partitioning of the spectrum in
favor of paging services. Moreover, any reclamation of spectrum of existing auctioned
licenses would be unprecedented. Licensees seeking to acquire MSA and RSA licenses
when the Commission conducts auctions also could be unfairly compromised in their
ability to expand service.

Third, Regionet has not demonstrated how its proposed paging service can co-
exist with incumbent 218-219 MHz services. Regionet also has not shown a sufficient
demand for new paging spectrum. Interconnected paging services are, in fact,
permissible under the existing 218-219 MHz Service allocation.

For these reasons, as discussed in greater detail in the accompanying Comments,
the Commission should reject Regionet’s proposal and maintain the allocations currently

applicable in the 216-220 MHz band.
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To: The Commission

COMMENTS OF
DATEX SPECTRUM, L.L.C.

Datex Spectrum, L.L.C. (“Datex”), by counsel and pursuant to Section 1.415 of
the Commission’s Rules, hereby submits the following comments in response to the
Notice of Proposed Rule Making, ET Docket 00-221, released November 20, 2000 (the
“NPRM").

Background

Datex is in the business of acquiring 218-219 MHz licenses and, through 1its
strategic relationship with U.S. Telemetry Corporation (“USTC”), is developing a
nationwide wireless telemetry business using frequencies in the 218-219 MHz band. To
date, Datex has raised nearly $20 million in private investment to acquire rights to
approximately 60 licenses, construct systems and operate competitive businesses.

Currently, Datex and USTC are beta testing wireless telemetry in Baton Rouge,
Louisiana, utilizing both fixed and mobile applications. Commercial applications include
remote meter reading for electric, gas and water meters, advanced energy management

services such as remote connect/disconnect, load management and real-time pricing,



security monitoring and fleet tracking. Many of these services have public safety benefits
that Datex and USTC plan to provide. By virtue of the propagation characteristics of the
218-219 MHz spectrum, tests have demonstrated that two-way signals can be transmitted
and received from distances of 25 miles. When fully implemented, the 218-219 MHz
Service will support an efficient infrastructure for narrowband data applications at a
lower cost than services in existence today.

Datex’ entry into the wireless business was, in no small measure, predicated on
rule changes promulgated by the Commission in September 1999. Designated in 1992 as
the “Interactive Video and Data Service” (“IVDS”), the 218-219 MHz band initially was
intended for the provision of interactive television services.! However, from 1995 to
1999, several factors limited the development of the 218-219 MHz Service. First, the
third-party-provided equipment was not commercially or economically available, despite
numerous attempts to develop and market technology that would facilitate a sensible
business plan. Second, the limited amount of bandwidth available to a licensee — 500
kHz - limited the types of services that could be offered on a competitive basis in a given
market, especially in light of the proliferation of wired and wireless broadband services
and the explosive growth of the Internet. Third, as the interactive television service
originally envisioned edged toward obsolescence, several technical restrictions in the
licensees’ initial authorizations prohibited them from adapting to the changing
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marketplace.” Predictably, financing was not available to licensees on commercially

' Amendment of Parts 0, 1, 2 and 95 of the Commission’s Rules to Provide for Interactive Video
and Data Services, 7 FCC Red 1630, 1630-33 (1992).

* Amendment of Part 95 of the Commission’s Rules to Provide Regulatory Flexibility in the 218-
219 MHz Service, Report and Order and Memorandum Opinion and Order, FCC 99-239, WT Docket No.
98-169, RM-8951, 15 FCC Red 1497 (1999) (“278-219 MHz Order”) at 19 15-16.



reasonable terms. Together, these circumstances conspired to prevent the 218-219 MHz
industry from getting off the ground.

In September 1999, the Commission reinvigorated the 218-219 MHz Service by
establishing rules to facilitate technologically and economically efficient uses of the
spectrum to meet the public’s current and future spectrum needs.” Significant among
these were the new installment payment rules, rules permitting a licensee to hold licenses
for both frequency segments in a given market, interconnection rights, the extension of
the license term to ten years and the relaxation of certain technical rules. The new
flexibility promoted by these rules served to ignite new waves of investment and public
participation in the 218-219 MHz Service and offered opportunities to develop
technology commensurate with the band’s promise.’

In the NPRM, the Commission seeks comment on a Petition for Rule Making filed
by Regionet Wireless License, LLC (“Regionet”) requesting re-allocation of the 216-220
MHz band for two-way paging services.” According to Regionet, the 218-219 MHz
Service has not been successful, and the Commission thus should allow paging services
to occupy the band. Aside from being technically unproven, Regionet’s petition is

anachronistic because it predates the 1999 rebirth of the 218-219 MHz Service, which has

? See, e.g., 218-219 MHz Order at | 4.

* By Public Notice, DA 01-583, released March 5, 2001, the Commission reported the elections
made by licensees eligible to participate in the payment restructuring plan adopted in the 2/8-2/9 MHz
Order. Altogether, the Commission reported the status of approximately 278 licenses. With respect to
approximately 195 licenses, licensees elected the “Resumption” of payments option and with respect to
approximately 32 other licenses, licensees elected the “Prepay-Retain” option, meaning that more than 80
percent of the licenses will be retained. Only approximately 51 licenses were designated with either
“Amnesty” or “Prepay-Return.” By any measure, these results demonstrate belief in the present and
optimism about the future of the 218-219 MHz Service consistent with its current allocation and permitted
uses.

> See Petition for Rule Making, RM-9692 (filed June 10, 1999) (“Regionet Petition”).



given rise to significant development of technology and investment in competitive
business applications. For these reasons, and those discussed below, Datex respectfully
requests that the Commission preserve the status quo with respect to the allocation of
frequencies in the 216-220 MHz band.

Discussion

I. REALLOCATION OF THE 216-220 MHZ BAND WOULD BE
INCONSISTENT WITH THE PUBLIC INTEREST.

A. The 218-219 MHz Service Is Now A Viable, Developing Service
That Should Not Be Encumbered By Other Services.

Regionet’s request for re-allocation of the 216-220 MHz band rests primarily on
its perception that an “unfortunate” series of events has “rendered IVDS essentially

obsolete.”

While this may have been partly accurate at one time, the rules adopted in
1999 in the 2/8-219 MHz Order have transformed the service and have proved this
perception moot. In anticipation of the 2/8-219 MHz Order and since 1999, significant
capital has been available to the industry to support the development of new technology
and applications that can compete effectively with incumbent wireless services. For the
first time, investors are supporting the widespread acquisition and aggregation of
licenses, cost-effective and operationally efficient equipment is available, and operators
are in the process of deploying services to the public.

The 218-219 MHz Service represents a major segment of the 216-220 MHz band,
as well as a viable and sustainable industry capable of providing the public with a

flexible, low-cost suite of services. Additionally, rules adopted in the 2/8-219 MHz

Order provide licensees with enhanced flexibility to tailor their service offerings to meet

® Regionet Petition at 2.



an ever-evolving marketplace.” Licensees may now operate as common carriers and may
develop one- and two-way, fixed or mobile operations, thereby expanding the scope of
services that 218-219 MHz Service licensees may provide.® The extension of the license
term to 10 years has provided the added certainty and stability needed to attract and
secure financing, as it gives investors a sufficient time period to obtain reasonable returns
on their investments.” Commensurate with the 2/8-2/9 MHz Order and the
Commussion’s efforts to craft more flexible technical and service rules for spectrum used
by other services,'® private technological development has increased and 218-219 MHz
Service licensees are well positioned to build out the infrastructure necessary to bring
wireless services to the public via the 218-219 MHz spectrum.

“Re-purposing” the spectrum, as suggested by Regionet, would represent a
fundamental and flawed shift in Commission policies designed to “maximize the efficient
and effective use of the 218-219 MHz frequency band . . .[to] enable licensees to meet
the public’s current and future needs through the most technically and economically

»!'!' Less than two years ago, the Commission

efficient use of this spectrum practicable.
took great strides to inject life into the 218-219 MHz Service, and the results of those

efforts are beginning to manifest themselves. As Datex’s success in raising funds and

" See, e.g., 218-219 MHz Order at Y] 19.

$1d. at 9919, 23.

? See 218-219 MHz Order at § 31.

' See generally In the Matter of Promoting Efficient Use of Spectrum Through Elimination of
Barriers to the Development of Secondary Markets, WT Docket No. 00-230 (2000) at § 93 (noting that
“[t]he Commission has recognized that public interest considerations may favor flexible use, particularly in

regard to new spectrum allocations.”)

" 218-219 MHz Order at 9 2.



developing strategic relationships with partners and customers has confirmed,
tremendous opportunities exist to take advantage of the flexibility that the new rules are
designed to foster and to provide competitive wireless services. To alter the very essence
of the 218-219 MHz Service before the public can realize the benefits of spectrum
development spawned by the rule changes would inexcusably eliminate the prospects of
competitive success in favor of Regionet’s speculative claim that a high-powered two-

2912

way paging service would provide the “highest and best use. Additionally, a “re-
purposing” of the spectrum would frustrate the Commission’s goals regarding the timely
delivery of new wireless services to the public and, instead, would lead to yet another
protracted administrative delay and force active and successful business plans and
technical efforts to be re-written and re-designed based on yet another re-write of the
rules. This delay, most significantly, would occur just as licensees’ good-faith efforts and
the Commission’s goals were coming to fruition.

B. Permitting Paging Services To Operate On A Co-Primary

Basis With Incumbent 218-219 MHz Licensees Would
Threaten Existing Rights And Future Opportunities.

In the NPRM, the Commission “tentatively conclude[d] that it may be
inappropriate to allow new, co-primary services in these segments, given the potential to
disrupt or limit the operation of the primary licensees in the 216-220 MHz band.”"® The
Commission has correctly anticipated the shortcomings generally associated with a re-
allocation and specifically embodied in Regionet’s proposal.

As the Commission acknowledges, and a review of the International Table of

Frequency Allocations confirms, the 216-220 MHz band is heavily encumbered with

' Regionet Petition at 7.



various Governmental and non-Governmental services.'* In light of the encumbered
nature of the band, the Commission seeks comment on “the viability of incumbent, non-
Government services in the band, if we were to license new primary services.”'®> As the
following reflects, the addition of co-primary services to the 216-220 MHz band would
jeopardize the current viability of the 218-219 MHz Service, place substantial amounts of
invested capital at risk and stifle opportunities for expansion.

First, permitting new co-primary services to occupy the band would be
tantamount to partitioning the 218-219 MHz spectrum. In licensed 218-219 MHz Service
markets,'® under rules adopted in the 2/8-219 MHz Order, licensees have until the end of
their respective license terms — about four years from now -~ to provide “substantial

117

service. If two-way paging services were made co-primary with permissible 218-219

" NPRM atq 15.

" See Principles for Reallocation of Spectrum to FEncourage the Development of
Telecommunications Technologies for the New Millennium, Policy Statement, 14 FCC Rcd 19868 at 9 27,
Appendix A (1999) (“Spectrum Policy Statement”); NPRM at 4 8-11. The band is allocated domestically
to Government and non-Government Maritime Mobile Services on a primary basis, and to the Government
Radiolocation Service, Government and non-Government Fixed Service, the Aeronautical Mobile Service,
the Land Mobile Service and the Low Power Radio Service on a secondary basis. The 218-219 MHz
Service represents an allocation on a primary basis and the Amateur Radio Service is allocated on a
secondary basis. Furthermore, the Automated Maritime Telecommunication System is supported by 217-
218 MHz and 219-220 MHz segments. Non-Government incumbent licensees thus use this band
extensively, and the Commission acknowledges that removing the Government uses from the spectrum
would offer few. if any, viable opportunities for new licensing and little new capacity.

" NPRM at 9 17.

' Many of the licensees for Metropolitan Statistical Areas (“MSAs”) have defaulted on their
payments, and the Commission has indicated that it will re-auction those markets. See NPRM at 5, n.19.
Subsequently, the Commission postponed the auction for 428 designated Rural Service Areas (“RSAs”)
while it considered rules ultimately adopted in the 2/8-2/9 MHz Order. See Wireless Telecommunications
Bureau Postpones February 18, 1997 Auction Date for 981 Interactive Video and Data Service (IVDS)
Licensees, Public Notice, 12 FCC Red 1389 (1997).

“'In the 2/8-219 MH: Order, the Commission defined “substantial service” as “service that is
sound, favorable, and substantially above a level of mediocre service which might minimally warrant
renewal.” 2/8-219 MHz Order at § 70. The Commission also indicated it would consider certain “safe
harbors” in determining whether a licensee provided “substantial service.” Included among these are niche
services or specialized services that do not require a high level of coverage. Significantly, the “substantial



MHz services, conceivably the Commission could auction the then-unserved markets for
two-way paging services before the end of the 218-219 MHz Service licensees’ license
term, denying licensees their right to a full license term and the right to demonstrate that
they have provided “substantial service” at the end of that term. Alternatively, in order to
“beat the clock,” 218-219 MHz Service licensees would be forced to build out their
market areas with systems designed to satisfy a regulatory standard rather than a prudent
business objective, a grossly inefficient and economically imprudent exercise. In either
case, the value of the 218-219 MHz spectrum — bought for and paid for in good faith by
the licensees — would be devalued in favor of Regionet’s speculative and unproven
proposal.

Second, it is unlikely that the two-way paging service proposed by Regionet could
protect 218-219 MHz systems from harmful interference. In its Petition, Regionet
proposes that the Commission authorize two-way base station operations at a maximum
effective radiated power (“ERP”) of 1000 watts. Pursuant to Section 95.855 of the
Commission’s Rules, in the 218-219 MHz Service, fixed CTSs and RTUs are limited to
20 watts ERP, and mobile RTUs are limited to 4 watts ERP. Permitting paging services
to co-exist with 218-219 MHz systems on a co-primary basis — essentially a “first in
wins” scenario — likely would gut the service that 218-219 MHz Service licensees now
are deploying. It is conceivable that the Commission could adopt service rules and
auction licenses to paging services prior to the end of the initial 218-219 MHz Service
license terms, and paging systems operating at 1000 watts ERP would then be

constructed. Despite Regionet’s statement that it would cooperate with incumbents, the

service” showing is assessed upon license renewal, not at some interim period as a factor to determine
whether a license should retain its license for the balance of the authorized term.



significant differences in power requirements and the financial resources at paging
companies’ disposal suggest that 218-219 MHz Service licensees would, practically
speaking, be denied the benefits of incumbency, making it extremely difficult if not
impossible for a 218-219 MHz Service licensee to build any viable system in a way that
could serve the public. A co-primary allocation for a new service with dramatically
higher power limits would really not be co-primary at all, but rather would reduce the
218-219 MHz allotment to secondary or non-existent status. Even the prospect of having
to coordinate with higher-powered services occupying the same band would lead to
uncertainty in the marketplace. The result is even more absurd given that 218-219 MHz
licensees still have time remaining on their licenses to provide “substantial service” and
that the “safe harbors” include specialized services in small coverage areas.

Third, in addition to the 218-219 MHz Service, the 216-220 MHz frequency band
already is encumbered by and allocated to other services. As the Commission
acknowledged in the NPRM, completed auctions in the 216-220 MHz band subsume
three of the four megahertz in the band.'"® Furthermore, allocation of new services to the
216-220 MHz band would introduce a higher potential for interference with television
Channel 13, which occupies the 210-216 MHz band. Channel adjacency and higher
power requirements for mobile services would threaten to increase Channel 13

mterference in a way that 218-219 MHz services do not. "

" Id at. 9 15.

"* Datex is aware that Regionet has provided studies showing that television receivers are capable
of tolerating 1000 watt ERP signals on adjacent frequencies. Datex assumes that the television industry
will analyze those showings and provide the Commission with their analyses.



Fourth, adding two-way paging to the 218-219 MHz band as a co-primary service
would substantially limit growth opportunities in the 218-219 MHz Service. As the
Commission made clear, the rules adopted in the 2/8-2/9 MHz Order are intended to
advance “the public’s current and future needs.™ As noted above, several MSAs and all
of the RSAs remain subject to future auction. Many of these markets are of strategic
value to Datex, which plans to acquire licenses at auction or from auction winners upon
FCC approval.  In markets where Datex already holds interests in licenses, it could
Increase system capacity without substantial increase in equipment costs by acquiring the
other license in that market. Similarly, Datex would look to acquire or establish
relationships with licensees in markets adjacent to its then-existing markets to obtain
efficiencies associated with centralized operations and billing. Other licenses may be
valuable to Datex if they are attractive to strategic partners with a local presence in that
market. The re-allocation of the spectrum would likely foreclose Datex from many of
these opportunities, to the detriment of further private investment, economies of scale and
lower costs to customers. Given the inherent inequities between the existing 218-219
MHz Service and the two-way paging service that Regionet advocates, these
opportunities and benefits will be substantially reduced, if not foreclosed altogether, by
Regionet’s proposed re-allocation.

Finally, it is patently unfair for the Commission to re-claim spectrum that has
been auctioned to those who valued it most so that it can be re-auctioned. Significantly,
at the time of the auction in 1994, the 218-219 MHz band was unencumbered, and

auction winners had the expectation that the spectrum they were valuing and acquiring

0 218-219 MHz Order at ¥ 2 (emphasis added).
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' This expectation was reinforced in 1999 with the extension of the

would remain so.”
license term, the adoption of the “substantial service” standard and the relaxation of
certain technical rules. It goes without saying that many existing licensees that recently
elected to retain their licenses would not have done so under the re-allocation scheme
proposed by Regionet. Since the Commission began to award licenses by auction, it has
never taken back spectrum and re-auctioned it for a different purpose on the basis of
some claimed higher and better use.”> To the contrary, in most services — 218-219 MHz
and Multipoint Distribution Service, to name two — the trend has been to make the
existing rules more flexible so that those licensees that purchased licenses via auction can
maximize the value of that spectrum.

Datex and other licensees are on the threshold of reaping the benefit of years of
hard work and investment through the delivery of new competitive services to the
marketplace. Permitting other co-primary services to shoehorn their way into the band,
with dramatically higher power requirements, would undermine and perhaps even
preclude this success, and would bring on yet another lengthy delay in the provision of
services in the 218-219 MHz band. Datex thus supports the Commission’s conclusion

that allowing new services in the band would disrupt the operations of incumbent

licensees and would thwart their plans for future development and service.

' Licensees are, of course, required to protect Channel 13 in applicable areas, and licensees
factored this into their valuation formulas in determining where and how much to bid. Part 95 of the
Commission’s Rules place certain notice obligations on licensees in markets that are in close proximity to
Channel 13 stations.

** As a recent example, in the Commission’s /nterim Report, Spectrum Study of the 2500-2690
MH:z Band, “The Potential for Accommodating Third Generation Mobile Systems,” released November 15,
2000 (“3G Interim Report”), the Commission stated that re-allocating the MDS portion of the 2500-2690
MHz band would be “problematic because . . . all of the MDS channels have been licensed on a geographic
basis through the competitive bidding process and these geographic licensees have legal rights to build
systems anywhere within their BTA that is not encumbered” with other MDS channels. 3G Interim Report
at 57 (emphasis added).

11



II. REGIONET HAS NOT JUSTIFIED ITS REQUEST TO RE-
ALLOCATE THE 216-220 MHZ BAND.

A. Regionet Has Not Shown How Paging Service Would Co-Exist
With Incumbent 218-219 MHz Services.

Regionet requests an allocation of the 218-219 MHz band to the Paging and
Radiotelephone Service, paired with the 216-217 MHz band to allow two-way paging
and response.”” However, Regionet offers no technical data to demonstrate that its
proposed paging services would co-exist with the services of incumbent 216-220 MHz
Service licensees,”* and admits that the power limitations associated with the 218-219
MHz Service “currently make operation of a paging base station in the band
impracticable.”  As noted above, Regionet asserts that paging companies would “make
an arrangement’” with incumbent 218-219 MHz licensees in an effort to support paging
operations at the substantial ERP requested, but provides no support for how such
“arrangements” would work in the real world.?® Such cavalier claims fail to justify the
large-scale re-allocation that Regionet seeks and, perhaps more importantly, portend of
an uneven playing field dominated by well-financed, high-powered paging interests.

B. There Are Other Means Available For The Operation Of
Paging Services.

As presently allocated, the 218-219 MHz band accommodates a number of
permissible fixed and mobile uses, including paging, so long as these services comport

with applicable technical rules. Thus, Regionet may rely on the 218-219 MHz Service’s

% Regionet Petition at 1.
*1d at6-7.
2 1d. at 4-6.

*Id at 6-7.
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operational flexibility to provide paging in accordance with existing rules. Parties such
as Regionet may also acquire spectrum from licensees that partition and/or disaggregate
their spectrum pursuant to existing rules.”” Datex respectfully submits that this flexible
approach would promote efficient use of the 218-219 MHz spectrum.
Conclusion

Datex applauds the Commission’s tentative conclusions that it would be
inappropriate to re-allocate the 216-220 MHz band. Datex has begun to capitalize on the
flexibility inherent in the new rules, and firmly believes that any effort to change the
allocation of the 218-219 MHz band threatens the long-standing efforts of Datex and
others to develop the spectrum and undermines future benefits to the American public.
Accordingly, Datex respectfully submits that the Commission should maintain the
allocations currently applicable to the 216-220 MHz band and should reject Regionet’s
proposal to re-allocate the 218-219 MHz band for paging services.

Respectfully submitted,
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¥ See 218-219 MHz Order at § 93-94; Partitioning Report and Order, 11 FCC Red 21831 (1996).
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