Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of

To License Certain Rural Service Areas

)
)
Implementation of Competitive Bidding Rules ) WT Docket No. 01-32
)
) RM-8897

To:  TheCommission
REPLY COMMENTSOF CINGULAR WIRELESSLLC

Cingular WirdlessLLC (“Cingular”) hereby repliesto thejoint commentsof Miller Communica-
tions, Inc. (“Miller”) and Ranger Cellular (“Ranger”)* submitted in response to the Notice of Proposed
Rulemaking in the above-referenced proceeding.? Miller and Ranger argue that the Commission is
required by statute to limit the class of participantsin the proposed auction of cellular Rurd Service Aress
(“RSAS’) to those entitieswho filed applicationsfor the RSAsprior to July 1997. Inthedternative, Miller
and Ranger assart various equitable grounds upon which smilarly to restrict auction digibility. Asdiscussed
morefully below, theseargumentsarewithout merit. To the contrary, the publicinterest will best beserved
by opening eligibility to all interested parties, including Miller and Ranger.

Miller and Ranger principally rely on 47 U.S.C. 8 309(1), which was added by the Balanced
Budget Act of 1997, to support their theory that participation in the RSA auction must be restricted to the

existing pool of applicants. That section states:

! See Joint Comments of Ranger Cellular and Miller Communiceations, Inc., WT Docket No. 01-32
(Mar. 19, 2001) (“Joint Comments”).

2 I mplementation of Competitive Bidding Rulesto License Certain Rural Service Areas, FCC
01-36 (rel. Feb. 12, 2001), summarized, 66 Fed. Reg. 14104 (rel. Mar. 9, 2001) (“NPRM”).

3 Pub. L. No. 105-33, Sec. 3002(a)(3), 111 Stat. 251, 260 (1997).



With respect to competing applicationsfor initid licenses or congtruction
permitsfor commercid radio or television stationsthat werefiled withthe
Commission before July 1, 1997, the Commission shall —
(1) havetheauthority to conduct acompetitive bidding
proceeding pursuant to subsection (j) to assign such license or
permit; [and]
(2) treat the personsfiling such applications asthe only
persons eligible to be qualified bidders for purposes of such
proceeding . . . .
Miller and Ranger argue that this section is applicable because the term “commercial radio” means
“commercia mobileradio services’ (“CMRS’) and thereforeincludes cellular service.* In other words,
they assert that the terms “commercia radio” and “television stations’ should be viewed as distinct,
unrelated terms. Thisargument isincons stent with the plain meaning of the statute, however, which clearly
applies only to broadcast station applications when viewed in context.
Matters of statutory interpretation are governed by the two-part test established by Chevron
U.SA,, Inc. v. Natural Resources Defense Council, 467 U.S. 837 (1984), and its progeny. Thefirst
step of Chevron askswhether the plain meaning of the statuteis clear when viewed in context, based upon
an “examination of the statute stext, legidative history, and structure.”® If the meaningis clear, that isthe

end of thematter.® In context, the statute here clearly applies only to applicationsfor “radio or television

stations’ that are “commercia.” The use of the adjective “commercia” was meant to exclude

4 See Joint Comments at 4-5.

° GTE Service Corporation v. FCC, 205 F.3d 416, 420 (D.C. Cir. 2000) (quoting Bell Atlantic
Telephone Companiesv. FCC, 131 F.3d 1044, 1047 (D.C. Cir. 1997)); see Chevron, 467 U.S. at 843
n.9; Southern California Edison Co. v. FERC, 116 F.3d 507, 515 (D.C. Cir. 1997); Natural
Resour ces Defense Council, Inc. v. Browner, 57 F.3d 1122, 1125 (D.C. Cir. 1995); Amalgamated
Transit Union v. Skinner, 894 F.2d 1362, 1368 (D.C. Cir. 1990).

6 See Chevron, 467 U.S. at 843 n.9; Bell Atlantic Telephone Companies, 131 F.3d at 1047;
Hammontree v. NLRB, 894 F.2d 438, 441 (D.C. Cir. 1990).
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noncommercia educationd (e.g., public) radio and television gpplicationsfrom the scope of Section 309(1),
because Congress expressy excluded such gpplications from the Commission’ s generd auction authority
in Section 309(j).” Miller and Ranger’ sreading of Section 309(I) would apply the modifier “commercid”
to radio stations, but not to television stations, thus rendering the exclusion in 309(j) partialy inoperative®
Thisisclearly not the case, because the Commission’ s auction authority for television station applications
isexpresdy limited to those that are commercial.’ In other words, in order for Sections 309(j) and 309(1)
to beread consstently, the use of theword “ commercial” must be viewed as an adj ective describing both
radio and television station gpplications, rather than viewing “commercid radio” and “televison sations’
as two separate and distinct categories of applications.

Moreover, thereis absolutely no indication in the statute or its history that Congress intended to
include within the scope of Section 309(1) commercial mobileradio serviceslikecdlular. Giventhefact
that other sectionsof the Communications Act contain expressreferencesto commercia mobileservices,”

Congress failureto usesuch adescriptionin Section 309(1) isdispositive.’ Infact, thelegidative history

! Se47U.S.C. 88309())(2)(C), 47 U.S.C. § 397(6) (providing that competitive bidding authority
shall not apply to applications for “television or radio broadcast station[s]” that are “ noncommercial
educational” or “public”).

8 It isan elementary canon of statutory construction that a statute should be interpreted so as not
to render one part inoperative. See, e.g., Mountain States Telephone & Telegraph Co. v. Pueblo of
Santa Ana, 472 U.S. 237 (1985).

o See supra note 7 and accompanying text.

10 See, eg., 47 U.S.C. 88 253(e), 274(i)(2)(B), 332(c)(1), 332(d)(1); see also Russdllo v. United
Sates, 464 U.S. 16, 23 (1983) (“Where Congressincludes particular language in one section of astatute
but omitsit in another section of thesame Act, it isgeneraly presumed that Congressactsintentionaly and
purposely in the disparate inclusion or exclusion.”) (internal quotation marks omitted).
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makes clear the section islimited to the traditional notion of commercia broadcast radio and television
applications:
The conferees adopted aprovision that repedsthe Commission’ slottery
authority for al applications other than for licensesfor non-commercia
educational and public broadcast stations. . . .
The conferees adopted a new provision with respect to the
applicability of competitive bidding to pending comparative licensing
cases. New section 309(1) of the Communications Act requires the
Commission to use competitive bidding to resolve any mutually
exclusive applications for radio or television broadcast licenses that
were filed with the Commission prior to July 1, 1997.*
Thelegidative history aso provides examples of the gpplicationsfor radio or television broadcast licenses
intended to be covered by Section 309(1), including “ applications for secondary broadcast services such
as low power television, television trandators, and television booster stations.”*
Even assuming, arguendo, that the statute is ambiguous, deference must still be given to the
agency’ sinterpretation of the statute aslong asit is reasonable® In dismissing the gpplications of Ranger
andMiller, theCommission hasprevioudy explained that Section 309(1) islimited to broadcast applications

andthat itsuseinthecommerciad mobile(e.g., celular) contextisingpposite. Thisinterpretationisclearly

1 SeeH.R. Conf. Rep. No. 105-217, at 573 (1997) (emphasis added), 1997 U.S.C.C.A.N. 194.
2z g,

B3 Chevron, 467 U.S. at 843; see, e.g., Troy Corp. v. Browner, 120 F.3d 277, 285 (D.C. Cir.
1997).

1 See Certain Cellular RSA Applications, Order, DA 01-544, at 16 n.14 (rel. Mar. 2, 2001),
citing Implementation of Section 309(j) — Broadcast Competitive Bidding, First Report and Order,
13 F.C.C.R. 15920 (1998) (subsequent history omitted); seealsoid., 13 F.C.C.R. at 15922 (“ Section
309(l) ... governsthe resolution of pending comparative broadcast licensing cases.”); Notice of
Proposed Rulemaking, 12 F.C.C.R. 22363, 22367 (1997) (“[N]ew Section 309(1) expressy dealswith
the resolution of pending comparative broadcast initial licensing cases.”)

-4-



reasonable given the context and history of the statute discussed above, as well asthe Commission’s
consi stent treatment of “commercia radio” asabroadcast term of art that does not encompass mobile
radio applications.

Asafdl-back postion, Ranger and Miller arguethat the pool of gpplicants should be restricted to
participantsin theoriginal applicant pool because, e.g., those applications have been pending for many
yearsand the pool issmal, and opening up the pool will lead to litigation and serve no purpose other than
to impermissibly increase auction revenues.”® At bottom, these arguments are essentially seeking aright
to excludeapotentia classof competitorsand prevent thelicensesfrom being put to the highest and best
use. IntheBachow Communications, Inc. v. FCC case cited by Miller and Ranger, the D.C. Circuit held
that an gpplicant filing prior to acut-off date does not have avested right to exclude untimely competitors,
andthat itiswithin the Commission’ sdiscretion to decide not to processmutually exclusive applications
pending under an obsolete license al ocation system o that others who were cut-off may regpply in anew
system.’ Thisis exactly the case here, as the Commission has observed:

Our competitive bidding program seeks to award each license to the
applicant who valuesit most highly, asdetermined by the marketplace,

B See, eg., 47 C.F.R. 88 73.3526(€)(14), 73.3555(c)(2). The Commission’s regulatory fee
decisonsaso distinguish “commercid mobileradio services” which fal under the commercid wirdessfee
category, from“commercid radio,” which falsunder the mass mediafee category. “ Commercia radio’
dationsare defined therein to “include licensed Commerciad AM ...and FM ... Radio Stations operating
under Part 73 of the Commission’s Rules.” See Assessment and Collection of Regulatory Fees for
Fiscal Year 2000, 15 F.C.C.R. 14478, 14542-44 (2000).

16 See Joint Comments at 6-15.

o 237 F.3d 683, 688 (D.C. Cir. 2001). Miller and Ranger’ sattemptsto rely on Section 309(1) cited
infootnote 5 of that decision are misplaced, seeid. a 688 n.5, because Bachow involved applicants for
broadcast licenses in the 39 GHz band and, as discussed above, Section 309(1) is inapplicable to the
commercial mobile radio applications at issue here.
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and who istherefore most likely to offer valued service to the public.
Excluding potentid applicantsthat were not previoudy lottery applicants
would be inconsistent with that goal. We aso note that nearly twelve
years have passed since the closing of the original RSA filing window, so
that anumber of commenterswho have expressed interest in participating
in RSA auctions did not have the opportunity to file gpplications, while
some applicants that did file lottery applications may no longer exist.
Findly, to the extent that former lottery applicants continue to have an
interest in applying for these markets, open digibility alowsthem to do
50.18

Giventheholdingin the Bachow case, the Commissionisclearly well withinitsdiscretion to establish open
eigibility to participateinthe RSA auction. Asexpressed initscomments, Cingular agreesthat the public

interest will be served by permitting open digibility in this proceeding.”

18 See NPRM at 1 8.
9 See Comments of Cingular Wireless LLC, WT Docket No. 01-32, at 2 (Mar. 19, 2001).
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CONCLUSION
For the reasons set forth above, the Commission should regject the proposal of Ranger and Miller
to limit the class of digible applicantsin thisproceeding. The Commission should adopt its proposal to

alow all interested parties, including Miller and Ranger, to participate in the proposed RSA auction

consistent with the public interest.

Respectfully submitted,

CINGULAR WIRELESSLLC

By: /S J. R. Carbonell
J. R. Carbonell
Carol L. Tacker
5565 Glenridge Connector
Suite 1700
Atlanta, GA 30342
(404) 236-6030

Its Attorneys

Date: April 3, 2001



