
Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC  20554

__________________________________________
)

In the Matter of )
)

Amendment of Parts 2 and 25 of the Commission’s )
Rules to Permit Operation of NGSO FSS Systems )
Co-Frequency with GSO and Terrestrial Systems in )
the Ku-Band Frequency Range; )

)
Amendment of the Commission’s Rules to ) ET Docket No. 98-206
Authorize Subsidiary Terrestrial Use of the ) RM-9147
12.2-12.7 GHz Band by Direct Broadcast Satellite ) RM-9245
Licensees and their Affiliates; and )

)
Applications of Broadwave USA, )
PDC Broadband Corporation, and )
Satellite Receivers, Ltd. to Provide )
A Fixed Service in the 12.2-12.7 GHz Band )
__________________________________________)

REPLY COMMENTS OF AT&T CORP.

Pursuant to the Commission’s Further Notice of Proposed Rulemaking, released

December 8, 2000, in the above-captioned proceeding,1/ AT&T Corp. (“AT&T”) respectfully

submits these reply comments.

INTRODUCTION AND SUMMARY

As AT&T emphasized in its comments, the Commission should use its auctioning

procedures to license Multichannel Video Distribution and Data Service (“MVDDS”) rather than

offering all the spectrum to one party free of charge based on unsubstantiated claims about

proprietary technology.  The Commission has not yet opened a filing window for this service,

                                               
1/ Amendment of Parts 2 and 25 of the Commission’s Rules to Permit Operation of NGSO FSS
Systems Co-Frequency with GSO and Terrestrial Systems in the Ku-Band Frequency Range,
FCC 00-418 (rel. Dec. 8, 2000) (“Further Notice”).
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and grant of prematurely submitted applications without even permitting other parties to apply

would be unsound from both a legal and policy perspective.

In addition, numerous commenters agree that the Commission should give MVDDS

licensees the flexibility to offer any service or deploy any technology, so long as the licensee

meets all Commission interference requirements and thereby preserves DBS customer quality.

The commenters also support a policy of open eligibility for MVDDS authorizations, rather than

the type of over-regulation that proved unnecessary and counterproductive in the Local

Multipoint Distribution Service (“LMDS”) context.  The imposition of arbitrary eligibility

restrictions, like limits on services and technology, can only reduce the range of potential uses

for the band and impede the overall development of the service.

I. AUCTIONS ARE APPROPRIATE FOR SHARED USE OF ALREADY-
LICENSED SPECTRUM

There can be no doubt that MVDDS is a new service eligible for auction.  There is simply

no basis for distinguishing between auctioning unshared spectrum (whether previously unused or

recently cleared) and shared spectrum.  In either case, the spectrum is freely available for use by

any interested party technically capable of harnessing it consistent with the Commission’s

service rules.2/  Northpoint’s assertion to the contrary -- that MVDDS is not a new service

                                               
2/ Northpoint’s assertion that the ORBIT Act alters this analysis for MVDDS, a terrestrial
service, is absurd.  See Comments of Northpoint Technology, Ltd. and Broadwave USA, Inc. at
14.  The stated purpose of the ORBIT Act is to “promote a fully competitive global market for
satellite communication services . . . .”  Open-Market Reorganization for the Betterment of
International Telecommunications Act, Pub. L. No. 106-180, § 2, 114 Stat. 48 (2000) (emphasis
added).  Moreover, the section cited by Northpoint is entitled “Satellite Auctions,” and prohibits
the Commission from auctioning “orbital locations or spectrum used for the provision of
international or global satellite communications services.”  Id. at § 3 (emphasis added).  Thus,
the purpose and language of the ORBIT Act make clear that it was intended to apply only to the
auction of spectrum that would be used by the winner to provide satellite services.  Northpoint’s
attempt to twist the statutory language to preclude auction of spectrum for terrestrial use simply
because the terrestrial use will share satellite spectrum on a non-interference basis should be
rejected out of hand.
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because it is no more nor less than the technology itself -- necessarily assumes that a successful

bidder for MVDDS spectrum will not be able to provide service without using Northpoint’s

proprietary technology.  This assumption is baseless, and thus the conclusion is erroneous.

Northpoint itself has represented to the Commission that, “because its technology

operates in the same band as DBS and uses the same digital processing, the equipment necessary

to deploy its system is commercially available.”3/  Based on that statement and the remainder of

the record, the Commission determined that an MVDDS operator may use a variety of

techniques to protect DBS operations from harmful interference.4/  Thus, prospective MVDDS

operators will be able to provide service and avoid interference problems without using

Northpoint’s proprietary technology.  Auctioning MVDDS spectrum therefore could not

constitute an expropriation of that technology.

Northpoint nevertheless makes the novel suggestion that those who develop one possible

method for sharing already-licensed spectrum should be ipso facto entitled to licenses to use that

spectrum.  According to Northpoint, this generous result is necessary to provide appropriate

incentives to develop new technologies.  But as AT&T pointed out in its initial comments, when

boiled down to its essence, this argument amounts to a request for the ultimate pioneer’s

preference.  In addition to being unlawful,5/ the pioneer’s preference Northpoint seeks is

unnecessary.  Spectrum scarcity provides abundant and compelling incentives to develop sharing

techniques.  Moreover, a company that develops the only proven technology for a new service --

as Northpoint claims to have done for MVDDS -- would be further rewarded by the prospect of

                                               
3/ Further NPRM at ¶ 207.

4/ Id. at ¶ 216.

5/ Congress has abolished pioneer’s preferences.  See Comments of AT&T at 8.
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licensing or selling its technology to any other successful bidder.  Accordingly, the Commission

cannot and need not grant Northpoint the tremendous windfall it seeks.

II. THE ALLEGED NEED FOR EXPEDITED LICENSING OF MVDDS DOES NOT
JUSTIFY GRANTING NORTHPOINT’S APPLICATIONS

It is plain that MVDDS will be capable of delivering local broadcast television station

signals and data services to consumers in unserved and underserved areas.  But, contrary to the

assertions of some commenters,6/ consumer demand for these services does not justify granting

Northpoint the exclusive licenses it seeks.  First, there is no reason to believe that Northpoint will

implement its system, especially in unserved and underserved areas, more quickly than licensees

awarded spectrum in those areas through auction.  Indeed, the opposite is almost certain to be

true, as a single nationwide MVDDS licensee -- which Northpoint aspires to become -- would be

hard pressed to build out its system in all markets simultaneously.  In contrast, an auction would

award licenses for unserved and underserved areas to those licensees who value them most, i.e.,

the licensees who are most likely to deploy in each area most expeditiously.7/  Furthermore, if the

Commission embraces multiple uses for this spectrum, the financial case for infrastructure

deployment would be enhanced -- not an inconsequential fact given today’s constricted capital

markets.

Second, this argument proves too much.  If it were successful, it would enable any

premature applicant with a new spectrum proposal to claim entitlement to a license on the

grounds of expedition.  This is not how the Commission has operated or should operate.  Instead,

the Commission conducts an open and transparent process, from satellite processing rounds to

                                               
6/ See generally Comments of National Indian Telecommunications Institute; Comments of the
Minority Media and Telecommunications Counsel.
7/ See, e.g., Revision of Rules and Policies for the Direct Broadcast Satellite Service, 11 FCC
Rcd. 1297, 1329-30 ¶ 77 (1995); Implementation of Section 309(j) of the Communications Act -
Competitive Bidding, 9 FCC Rcd 2941, 2944 ¶ 6 (1994).
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auctions of terrestrial spectrum.  As AT&T outlined in its initial comments, the Commission has

not yet opened a filing window for this service.  To grant Northpoint’s applications without

providing other interested parties an opportunity even to apply would be unwise as a matter of

policy and contrary to substantial Commission precedent.8/

Finally, the benefits of competitive bidding far outweigh any delay in the deployment of

service that would allegedly result from the auction process.  Giving Northpoint a single,

nationwide license free of charge would foreclose any opportunity to avoid excessive

concentration of MVDDS licenses or recover for the public a portion of the value of MVDDS

spectrum.9/  The commenters supporting Northpoint’s applications would have the Commission

absolutely repudiate these worthy public interest goals in exchange for an illusory increase in the

rapidity of MVDDS deployment.  The desire for rapid deployment of MVDDS -- even if rational

in this case -- simply does not provide sufficient reason to sacrifice the many offsetting public

interest considerations supporting the use of competitive bidding in this proceeding.

III. MVDDS LICENSEES SHOULD HAVE THE FLEXIBILITY TO OFFER
INNOVATIVE SERVICES USING A RANGE OF TECHNOLOGIES

In its comments, AT&T urged the Commission to adopt the minimum rules necessary to

prevent harmful interference between MVDDS licensees and incumbent DBS providers and to

give MVDDS licensees maximum flexibility to deploy services and technologies in the 12.2-12.7

                                               
8/ See Further NPRM at ¶ 327 (noting that Commission generally allocates spectrum and
institutes service rules before accepting any applications for licenses).  Northpoint also appears
to argue that the Commission is congressionally barred from considering additional applicants
because they will not have been subjected to the “independent technical demonstration” required
by Congress in its 2001 budget appropriation bill.  See Northpoint Comments at 19-22.
However, there is nothing in the statute even remotely indicating that prospective MVDDS
applicants are in any way affected by its terms, let alone that it was intended to foreclose
competitive bidding for MVDDS spectrum.  A congressional directive to conduct an interference
analysis has no bearing on the method by which licenses should be disseminated.

9/ 47 U.S.C. § 309(j)(3).
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GHz band.  Such a policy would enable licensees to develop innovative offerings that can change

as customer demand evolves, maximizing the value and use of the spectrum in each geographic

deployment.  As AT&T noted, these offerings could provide a competitive choice in service and

geographic markets currently dominated by the incumbent local exchange carriers.10/

Numerous commenters agree with AT&T that the 12.2-12.7 GHz band is suitable for a

variety of innovative services, including two-way video, data, information, and voice services to

both residential and business subscribers.11/  These commenters recognize that market forces are

the best guide for determining which services are offered, and over which technology.  The

Commission cannot and should not attempt to predict the direction in which the market will lead

or express a preference for a particular technology solution to minimize interference, whether

Northpoint’s or anyone else’s.12/

Contrary to Northpoint’s and Pegasus’s assertion, the use of the 12.2-12.7 GHz band for

the delivery of local broadcast television station signals to unserved or underserved areas does

not exclude other possible uses of the band.13/  In fact, companies may be more likely to invest in

delivering broadcast signals to rural areas if they also are permitted to offer additional services

and can spread the high infrastructure costs over a broad and diverse customer base.  As the

Commission learned in establishing rules for Multipoint Distribution Service (“MDS”),

moreover, limiting the services that may be offered by a licensee in a particular band would only

                                               
10/ See Comments of AT&T at 13.

11/ See id.; Comments of MDS America at 11; Comments of National Indian
Telecommunications Institute at 3; Comments of SkyTower at 2; Comments of Satellite
Receivers at 3-4.

12/ See, e.g., Comments of SkyTower at 2; Comments of MDS America at 11 (calling for
technology neutral interference rules).

13/ See Comments of Northpoint at 31; Comments of Pegasus at 15.
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impede the development of competition and service offerings in that band.14/  The Commission

should ensure that MVDDS licensees are not subject to a similar fate.

IV. THE COMMISSION SHOULD NOT IMPOSE ELIGIBILITY RESTRICTIONS
ON MVDDS

To ensure maximum competition in the development of MVDDS, AT&T argued that the

Commission should not restrict cable operators from acquiring an attributable interest in an

MVDDS licensee within its franchised cable service area.15/  As AT&T pointed out, the proposed

restriction assumes incorrectly that a cable operator, as a MVDDS licensee, will only offer video

services.  If the Commission gives MVDDS licensees the flexibility AT&T and others have

proposed, cable operators could use this band to provide a wide variety of other services or to

extend video services into areas unserved by wired cable facilities.

Other commenters joined AT&T in urging the Commission to give all interested parties

the opportunity to compete for MVDDS licenses.16/  As MDS America recognized, any

eligibility restrictions would shut out those companies developing innovative technologies for

use in the 12.2-12.7 GHz band and would ultimately harm the public interest.17/  There is,

moreover, no compelling justification for the Commission’s adoption of eligibility restrictions in

this service.18/  Similar restrictions initially imposed in the LMDS context were allowed to sunset

                                               
14/ See Amendment of Parts 21 and 74 to Enable Multipoint Distribution Service and
Instructional Fixed Television Service Licensees to Engage in Fixed Two-Way Transmissions,
MM Docket No. 97-217, Report and Order, 13 FCC Rcd 19112 ¶ 1 (rel. Sept. 25, 1998).

15/ Further Notice at ¶ 299.

16/ See Comments of AT&T at 18-20; Comments of MDS America at 16; Comments of Boeing
Company at 38-40.

17/ See Comments of MDS America at 16.

18/ See Comments of Boeing Company at 40 (finding that the Commission’s justifications are
lacking).
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because the Commission found that the public interest would be better served by a policy of open

eligibility. 19/

As the U.S. Court of Appeals for the D.C. Circuit recently held, restrictions on First

Amendment speakers like cable operators cannot be supported by speculative harms and

conjectural risks of anticompetitive behavior.20/  That admonition is applicable to the proposed

restriction in this proceeding, as is the court’s warning that regulation may not be grounded in

stale or out-of-date assessments of the marketplace.21/  Furthermore, contrary to the unsupported

assertions of Echostar and DirectTV, the Court found that the increasing competition from DBS

providers substantially limits a cable operator’s market power.22/  The Commission should not --

indeed, cannot -- let groundless fears about cable companies’ participation in MVDDS prevent

consumers from receiving their choice of services from their choice of provider.

                                               
19/ See Rulemaking to Amend Parts 1, 2, 21, and 25 of the Commission’s Rules to Redesignate
the 27.5 GHz Frequency band, to Reallocate the 29.5-30.0 GHz Frequency Band, To Establish
Rules and Polices for Local Multipoint Distribution Service and for Fixed Satellite Services, CC
Docket No. 92-297, Third Report and Order and Memorandum Opinion and Order, 15 FCC Rcd
11857 ¶ 1 (June 27, 2000).

20/ Time Warner Entertainment Co. v. Federal Communications Commission, No. 94-1035,
2001 U.S. App. LEXIS 3102, (D.C. Cir. Mar. 2, 2001).

21/ Id. at *23-25.

22/ Id. at *25.
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CONCLUSION

For the foregoing reasons, the Commission should not grant the exclusive licenses that

Northpoint seeks.  MVDDS spectrum plainly is eligible for auction, a process that ensures that

licenses end up in the hands of the parties that value them the most and that services to end users

are deployed quickly.  Moreover, AT&T urges the Commission not to impose artificial

constraints on the 12.2-12.7 GHz band.  Such restrictions would only impede the deployment of

service in that band and prevent licensees from meeting consumer demands through new and

innovative product offerings.

Respectfully submitted,

AT&T CORP.
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