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RM 9245

REPLY COMMENTS OF THE
NATIONAL ASSOCIATION OF BLACK OWNED BROADCASTERS

The National Association ofBlack Owned Broadcasters (NABOB), respectfully submits the

following reply comments in the above referenced docket. NABOB wishes to respond generally to

the comments supporting auctions for licenses for terrestrial wireless multichannel video and

broadband data service using the 12.2-12.7 GHz band ("MVDDS") and opposing the applications

ofNorthpoint Technologies and its Broadwave affiliates (collectively "Northpoint") to provide such

a service. For the reasons set forth below, NABOB asserts that granting Northpoint's waiver and

license applications without further delay is in the public interest.
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I. INTRODUCTION

NABOB was founded in 1976 in response to the underrepresentation ofAfrican Americans

in the communications industry. Since its inception, NABOB has grown into a major trade

association representing the interests of 200 Black-owned commercial radio stations and 20

commercial television stations around the country. NABOB counts among its associate membership:

law firms, station brokers, national rep firms, financial institutions and a variety of other

organizations involved in broadcasting, cable television and common carrier services. As the voice

ofthe Black broadcast industry, NABOB has been instrumental in shaping national government and

industry policies to improve the opportunities for success for African Americans and all other

minority station owners. NABOB has a substantial interest in the issues raised in this proceeding.

No commenter in this docket seriously argues that the FCC lacks the discretion to decline

to auction licenses for MVDDS service and to instead determine that Northpoint's proposed service

would be in the public interest. Nor do they refute the fact that Northpoint's proposed service would

result in numerous public interest benefits, including:

• Increased competition in the market for multiple video program distribution and other
broadband services;

• lower priced MVPD and broadband services for all Americans;

• greater and more rapid deployment of broadband services, especially to unserved and
underserved communities; and

• a significant increase in the number of minority and female owners and employees in
the media industry.

This final public interest benefit -- the increase in minority and female ownership and

employment that Northpoint's service would engender is ofparticular importance to NABOB, which

serves as the primary trade organization for African American media owners. It is well documented

that the vast waves of media consolidation brought on by the Telecommunications Act of 1996,

coupled with the demise of various Commission policies intended to promote minority ownership
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of, and employment in, media have reduced minority ownership of television stations below 1990

levels. See, generally, Changes, Challenges, and Charting New Courses: Minority Commercial

Broadcast Ownership in the United States, National Telecommunications and Information

Administration, United States Department of Commerce (December 2000) ("Minority Ownership

Report"). Despite the fact that the Commission and the Courts have repeatedly recognized the

importance ofminority voices in the media, not only to minorities themselves, but to all Americans,

most recent attempts to place this goal into effect have been met with hostility by some

policymakers. Grant ofthe Northpoint applications advances the goals ofeditorial diversity, service

to underserved communities and economic empowerment that minority ownership advances.

II. THE COMMISSION HAS THE DISCRETION TO AVOID AUCTIONS AND GRANT
NORTHPOINT'S APPLICATIONS

Not even the commenters supporting auctions for MVDDS licenses argue that the

Commission is legally bound to auction those licenses or that it is absolutely barred from granting

Northpoint's applications. They recognize, either explicitly or implicitly, that the Commission has

the discretion under Section 3090) to avoid competitive bidding and award certain licenses if such

actions would serve the public interest. E.g., AT&T Comments at 6 ("the Commission is required

to determine whether it is in the public interest to avoid mutual exclusivity.").

Section 309(j)(6)(E) clearly grants the Commission this discretion. That section states that

nothing in the auction statute relieves the Commission of the obligation in the public interest to

continue to use engineering solutions, negotiation, threshold qualifications, service regulations, and

other means in order to avoid mutual exclusivity in application and licensing proceedings. 47 U.S.C

§309(6)(E).

Thus, it is clear that where public interest reasons dictate, the Commission can, and indeed

must, avoid auctions for licenses. As set forth below, there are many reasons why it would be in the

3



public interest for the Commission to avoid auctions for MVDDS licenses and grant Northpoint's

applications to provide such a service.

III. GRANT OF NORTHPOINT'S APPLICATIONS IS IN THE PUBLIC INTEREST

The incumbent DBS providers urge that grant of the Northpoint applications is not in the

public interest primarily because Northpoint's service allegedly will provide insurmountable

interference with their service. E.g., DirecTV Comments at 1-4; Echostar Comments at 2-7.

The Commission should reject the DBS providers' attempts to cover their self-serving

position with a public interest cloak. The DBS providers are looking for one thing from the

Commission -- protection from competition. The hypocrisy of their argument is apparent: at the

same time as they claim that MVDDS service is technologically infeasible, they also seek to be

eligible for such licenses at auction. DirecTV Comments at 28-31; Echostar Comments at 26-28.

It is notable that no commenter has refuted or even questioned the myriad public interest

benetlts of the Northpoint service. They include:

• The introduction of MVPD competition in all 210 DMAs within six months of
authorization;

• Lower prices and better service that inevitably result from head-to-head MVPD
competition. See Annual Assessment ofthe Status ofCompetition in the Market for the
Delivery o/Video Programming, FCC 01-1 (released January 8, 2001) at ~9.

• Rapid deployment of new, high-speed broadband video and data services in unserved
and underserved rural and urban communities; and

• An unprecedented increase in the number of minorities and women in significant media
ownership positions at a time where such ownership is declining. See, generally,
Minority Ownership Report, supra.

The comments and reply comments ofother public interest groups in this proceeding amply

demonstrate the dearth ofcompetition in the MVPD market and the economic, diversity and service

benetlts Northpoint's service will bring almost instantly to every American. See Minority Media

and Telecommunication Council Comments at 4-1 0; generally, Consumers Union, et al. Comments.
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Therefore, NABOB will not repeat them here. Instead, these reply comments address how approval

of Northpoint's service will promote the Commission's long-term goal of ensuring that minorities

have an opportunity to have a voice in the communications media, and how promotion ofthat goal

is particularly critical at this point in time.

IV. NORTHPOINT'S SERVICE RADICALLY CHANGES THE LANDSCAPE OF
MINORITY OWNERSHIP OF MEDIA AT A TIME WHEN SUCH OWNERSHIP
IS DECLINING

No participant to this proceeding denies the fact that, should Northpoint obtain the approval

it seeks from the Commission, the landscape ofminority media ownership in this country would be

altered dramatically. Not only are the majority of Northpoint's Broadwave affiliates minority and

female owned, they are overwhelmingly so. For example:

• Women and minorities constitute 80% of all participants in the 69 Broadwave local
license applicant groups;

• Women and minorities control or have substantial equity participation in the majority
of the top media markets, including:

Nine of the top ten markets

Eighteen out of the top twenty markets

Twenty-three out of the top thirty markets

Moreover, of the minorities represented in the Broadwave affiliates, 38% are African

Americans, 6% are Latinos, 4% are Asian-Americans, and 3.4% are Native Americans. Women

represent 32% of the affiliates.

The importance of this increase in minority and female ownership of media cannot be

understated in these political and economic times. As the Department of Commerce discussed in

great detail in a recent report, a number offactors, including vast increases in consolidation caused

by the lifting ofbroadcast ownership limits in the Telecommunications Act of 1996 and the demise

of several Commission policies intended to promote minority ownership and employment in the
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media have conspired to drive minority ownership of television stations down to a level below that

of 1990. See. generally, Minority Ownership Report. Thus, minorities own just 23, or 1.9% ofthe

1288 licensed broadcast television stations operating in the United States. Minority Ownership

Report, at 45. 1 In 1990, by contrast, minorities owned 29 full power stations. Id. The total number

of owners also decreased - from 16 to 12 between 1998 and 2000. Id.

The vast consolidation of media properties negatively affects minorities. Consolidation

drives prices for properties up, and minorities usually have the least access to the amount ofcapital

needed to compete for them. Minority Ownership Report, at 32. Also, to the extent that most

minority owners own single properties in a market, they cannot compete with multiple owners for

advertising revenues. Id., at 40. Thus, they are often forced to sell their properties, which further

consolidates the industry and further drives up prices.

Equally as damaging has been the demise of Commission policies that sought to promote

minority ownership and employment in media. Congress, the Commission and the Courts have long

espoused their support for the goals of minority ownership of the media, namely, service to

underserved communities, economic empowerment, and the promotion ofeditorial diversity to the

benefit of all Americans. See. Metro Broadcasting, Inc. v. FCC, 497 U.S. 547, 568 (l990)(the

benefits of the editorial diversity advanced by minority ownership policies "are not limited to the

members of minority groups who gain access to the broadcasting industry ... ; rather the benefits

redound to all members of the viewing and listening audience."); 47 USC §309(i)(3) (granting

preferences to minorities in Commission lottery proceedings); 47 USC §309(j)(3)(B) (auction rules

should be developed with the goal of "promoting economic opportunity and competition... and

disseminating licenses among a wide variety of applicants, including ... businesses owned by

minorities and women"). However, recent Congressional and court actions, which conflict with this

I Ofthese 23, African Americans owned 20, Asian Americans owned two, and Hispanic Americans
owned one. Id.
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long standing historical pattern, have ended the minority ownership credits in comparative hearings

and the Commission's minority tax certificate policies, and the negative after affects still remain.

Minorities continue to be priced out of the market for media properties and sellers have no tax or

other incentive(s) to sell to minorities. The latest casualties of this hostile environment are the

Commission's revamped equal employment opportunity rules, which simply required broadcasters

to make efforts to recruit minorities for employment. MD/DC/DE Broadcasters Association v. FCC,

No. 00-1094, slip op. (D.C. Cif. January 16,2001).

While NABOB supports the efforts of the Chairman and Senators McCain and Bums to

reinstate a minority tax certificate policy, the process ofreinstating that policy has been a slow one.

Thus, the Northpoint application provides an opportunity for the Commission to promote minority

ownership and employment opportunities and the concomitant benefits to editorial diversity and

economic empowerment. While there are other critically important public interest benefits to the

grant of the Northpoint application, see discussion at pp. 3-4 above, NABOB submits that the

increases in minority and female participation that would result are also compelling.

v. CONCLUSION

The majority of commenters supporting auctions in this proceeding have done so not with

the public interest in mind, but to protect themselves from competition. The Commission has the

authority to declare that auctions for MVDDS licenses are not in the public interest and that grant

of Northpoint's applications is in the public interest. It should do so without further delay.

Northpoint's service will provide widespread MVPD competition and its resulting cost and service

benefits; lead to extensive and rapid deployment ofbroadband video and data services; and increase

the participation ofminorities and women in media at a time when such participation in decreasing.

No party participating here even tried to refute that these benefits are significant.
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April 5, 2001

Respectfully submitted,

~---

National Association of
Black Owned Broadcasters
1155 Connecticut Avenue, NW
Suite 600
Washington, DC 20036
202-463-8970
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