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The United States Telecom Association (“USTA”)" hereby seeks reconsideration
of portions of the Commission’s Report and Order and Order on Reconsideration® in the
above-captioned proceeding, pursuant to Section 1.429 of the Commission’s Rules.?

In the Report and Order, the Commission (1) modified the existing contribution
methodology to reduce the interval between the accrual of revenues and the assessment
of universal service contribution from twelve months to six months or by
one-half of the previous time; (2) increased the reporting requirements of all

telecommunications carriers that provide interstate telecommunications services

' The United States Telecom Association, formerly the United States Telephone Association, is
the nation’s oldest trade organization for the local exchange carrier industry. USTA represents more than
1200 telecommunications companies worldwide that provide a full array of voice, data and video services
over wireline and wireless networks. USTA members support the concept of universal service and are
leaders in the deployment of advanced telecommunications capabilities to American and international
markets.

?FCC 01-85, released March 14, 2001, 66 Fed. Reg. 16145 (March 23, 2001) (“Report and
Order”).
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from two filings per year to five filing per year; and (3) implemented a penalty upon
carriers for either over or under reporting of interstate and international retail revenues.

USTA seeks reconsideration of the Report and Order insofar as it increases the
frequency of reporting and imposes a penalty on carriers, particularly in light of the
increased frequency of reporting. In the alternative, USTA seeks a reduction of the
amount of the penalty imposed on carriers. The reasons for USTA’s reconsideration
request are set forth below.
A. Frequency of Reporting

USTA believes that the Commission’s decision in the Report and Order to
increase carriers’ reporting requirements does not comply with Section 11 of the
Communications Act of 1934, as amended.” That provision requires the Commission “to
repeal or modify any regulation it determines to be no longer necessary in the public
interest.” In this proceeding, the Commission’s stated objective was to correct an alleged
gap in competitive neutrality that resulted from the use of prior year revenue data in the
contribution methodology. However, in adopting its substantially increased requirement
for reporting revenue data for all interstate telecommunications carriers, the Commission
admitted that its current methodology (of semi-annual reporting) is “competitively neutral
and satisfies the requirements of the Act.”™ In other decisions, the Commission has

consistently held that the contribution methodology was competitively neutral.® Without

Y47US.C. § 161.
* Report and Order at 9.

% See Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Memorandum
Opinion and Order and Seventeenth Report and Order, FCC 99-280, released Oct. 13, 1999, at ] 21;
Petition for Forbearance from Enforcement of Sections 54.709 and 54.7110f the Commission’s Rules by
Operator Communications, Inc. d/b/a Oncor Communications, Inc., CC Docket No. 96-45, Memorandum
Opinion and Order, FCC 01-51, released Feb. 13, 2001, at § 9.



this stated public interest of competitive neutrality, the change to the contribution
methodology is the embodiment of regulation that is “no longer” in the public interest.
The subject action certainly does not accomplish that statutory mandate.

Furthermore, adoption of the increased requirement for reporting revenue data
amounts to additional, unnecessary complications of an already complicated and
administratively burdensome process. It would be one thing if the Commission conceded
that this process, though additionally burdensome, was necessarys; it is another thing to
increase the administrative burden while fully acknowledging that this increased burden
serves no purpose or interest. The latter is plainly against the spirit and the language of
the Act.

For all these reasons, USTA urges the Commission to reverse its decision to
increase the frequency of the reporting requirement for carriers to submit their annual
retail revenues to USAC.

B. Imposition of Penalties

In its Report and Order, the Commission ordered USAC to perform annual true-
ups to the quarterly revenue data after carriers have filed their annual revenue reports. In
addition, the Commission ordered USAC to (1) refund based on the average of the two
lowest contribution factors when the combined quarterly revenues reported by a carrier
are greater than the report on its annual revenue report; and (2) collect on the average of
the two highest contribution factors for the year when the combined quarterly revenues
reported by a carrier are less than the report on its annual revenue report.” Under either

method, an interstate telecommunications carrier would incur a monetary penalty.

7 Report and Order at § 12.



These modifications take on a punitive nature which are magnified when coupled
with the reduction in the interval of time by which carriers must report data. The
increased reporting frequency makes it more difficult for carriers to be accurate.
Specifically, the quarterly reporting of “billed” revenues drives timeframes that are too
short to perform the types of audits required to ensure complete accuracy, as required by
the Report and Order. In addition, the data required on the Form 499 are tied only
loosely to the Uniform System of Accounts (“USOA”) and leave substantial room for
interpretation and potential misclassification. Also, carriers are required to report on
“billed” rather than “booked” revenue, which makes it difficult to tie numbers back to
audited, publicly filed reports. All of these factors can increase the risk that carriers may
inadvertently fail to properly report revenues for universal service fund (“USF”)
purposes.

Under the Commission’s newly adopted scheme, carriers would be penalized
even if the result of their inaccurate reporting is to their own detriment or to the benefit of
the universal service fund as a whole. It also should be noted that punishment for making
willful, false statements on the Form 499 worksheet is already covered under Title 18 of
the United States Code® and Section 503(b)(1)(B) of the Act.’

For these reasons, USTA urges the Commission to remove the arbitrary and
unwarranted penalty provisions applicable to carriers’ inaccurate reporting. In the

alternative, USTA advocates that the Commission establish a reasonable margin of error

® 18 U.S.C. § 1001. See FCC Form 499 at 1.

’47 U.S.C. § 503(b)(1)(B). The Commission has found carriers liable for forfeiture under these
provisions. See Advanced Telecom. Network, Inc., File No. EB-00-1H-0241, Notice of Apparent Liability
Sor Forfeiture, DA 01-542, released March 2, 2001.



for reporting. Under this alternative, the monetary penalty could be modified to allow
for no monetary penalty if the quarterly reported revenues and the annual reported
revenues are within 10 percent. This would discourage habitual underreporting of

revenues by carriers.

Conclusion

USTA seeks reconsideration of the Commission’s Report and Order insofar as it
imposes more than semi-annual reporting requirements on carriers and imposes a penalty
on carriers for inaccurate reporting of data. In the alternative, USTA advocates that no
monetary penalty be imposed on carriers whose reporting of revenues is within 10

percent of the actual revenues.
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