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READING BROADCASTING, INC.
WTVE(TV) TV-51

1729 North 11II Street
Reading, Pennsylvania 19604

Phone: (610) 921-9181
Fax: (610) 921-9139

April 24, 1999

Fi6~/lIeD
Magalie R. Salas, Esq. APR 2
Secretary 61999
Federal Communications Commission~~
Washington, D.C. 20554 ~arWtE=:: .......

Re: Reading
Broadcasting, Inc.
Commercial Television
Station WTVE
Reading, Pennsylvania

File No. BMPCT-940811KL

Dear Ms. Salas:

Reading Broadca!ting, Inc., licensee ofcommercial television station WTVE, Reading,
Pennsylvania ("RBr'), holds a construction permit to construct a new tower and transmitter facility on
Fancy Hill, Pennsylvania, located in Earl Township, Pennsylvania, about 11 miles east ofReading (File
No. BMPCT-940811KL).l By this letter, RBI requests an automatic extension ofthat construction
permit to a three-year term, properly tolled to account for the current zoning litigation, based on the
following circumstances:

RBI presently possesses the transmitter and associated equipment -- not including wave
guide and new antenna - \Wich will be utilized at the new facility. RBI has entered into contracts with
a company engaged in tower leasing to occupy the top position on the new tower which the company

The construction permit to build a new tower and transmitter on Fancy Hill is literally a modification
ofa prior construction permit to build on Long Hill. filed in August 1994. Nevertheless, equity requires that RBI be deemed to have
had the construction permit only since the grant ofthat modification -- which changed sites from Long Hill, a construction permit
granted in May 1990, because ofthe refusal ofthe landowner to reach terms with RBI -- rather than from the original Long Hill
construction permit.



is constructing, but the execution ofthat agreement is presently suspended pending resolution of a
zoning dispute. 2 Ground has been broken for construction ofthe tower.

Earlier construction ofthe tower had been planned, but that construction was delayed
by an abrupt and unanticipated reversal ofposition by the Earl Township Board ofTrustees. As far
back as 1991, the Trustees took the position that -- by virtue ofits broadcasting operations -- RBI was
a public utility under Pennsylvania law. Therefore, RBI's proposed tall tower on Fancy Hill, which was
to be used primarily for broadcasting, was exempted by state law from having to comply with or having
to seek a variance from local zoning regulations. In good-faith reliance on this opinion, which the
Trustees provided through counsel to RBI, the Company purchased the Fancy Hill site and has
expended over $250,000 in site preparation, design, testing and initial construction (not including the
value ofequipment acquired or possessed for use at the site).

As tower erection was to commence in spring 1996, the Board ofTownship Trustees
unexpectedly made it known informally to RBI that it had reassessed its position, and -- probably in
light ofopposition by Fancy Hill residents to the proposed structure -- it now tended to conclude that
RBI was not a public utility by virtue of the fact that it was a broadcaster. It is clear to RBI that
construction ofthe Fancy Hill tower will not be permitted as a "use" under existing zoning regulation,
and that recently-formed citizen opposition to RBI's tower proposal makes grant ofa zoning variance
problematical at best.

RBI's Pennsylvania counsel began negotiations with counsel to the Earl Township
Trustees in June 1996 in order to convince the Township that it would face substantial litigation from
RBI if the Board refused to honor the 1991 opinion on which RBI had relied for five years.
Additionally, in an attempt to ensure that its Fancy Hill proposal will qualify as a public utility, RBI
sought in October 1996 to obtain authority to provide a communications common carriage service by
transmission of digital data pursuant to the Commission's Report and Order in Digital Data
Transmission Within the Video Portion of Television Broadcast Station Transmissions (MM Docket
No. 95-42), FCC 96-274, released June 28, 1996.

It is RBI's opinion, based on legal advice and a clear line of Pennsylvania judicial
precedent, that ifRBI operates a radio common carriage business from the Fancy Hill tower, it will
qualify as a "public utility" under Pennsylvania law notwithstanding other communications uses ofits
proposed tower, including the operation of a commercial television station on Channel 51. The
opportunity presented commercial television broadcasters by the Report and Order, supra, thus
included for RBI nex ooly the chance to develop a subsidiary communications business providing digital
transmissloo seIVices to customers, but as well a chance to enjoy the zoning law benefits which accrue
from being a common carrier (and thus a "public utility") under Pennsylvania law. Therefore, RBI
sought authorization using an existing Commission form and directed to the Wireless
Telecommunications Bureau. On April 4, 1997, the Commission granted RBI an authorization to
operate a paging and radiotelephooe (HIe No. 21733-CD-PIL-97) from the Fancy Hill site using digital
data transmission within the video portion of its television broadcast signal.

2

The company. SWOB. Inc.. is an affiliate of the company which O\\1l.S the tower presently used by
\VfVE Both the present tower owner and SWOB. Inc.. are owned by persons who also are shareholders ofRBI.
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Meam\obile, in October 1996, the Companyproceeded with construction. On or about
October 18,1996, Earl Township filed an action known as Earl Township v. Reading Broadcasting,
Inc.,Ca~ No. 96-11187, in the Berks County Court ofCommon Pleas, seeking a permanent injunction
against RBI constructing the proposed Fancy Hill tower. The civil litigation in Pennsylvania has
remained pending since that date (as is explained infra).

On September 15, 1997, the Berks County Court ofCommon Pleas held that RBI was
obligated to obtain from the Earl Township Zoning Officer a determination ofwhether theproposed
Fancy Hill tower construction is exempt from application ofzoning regulation because ofRBI's claim
of status as a public utility corporation under Pennsylvania law. Additionally, the Court ruled that
RBI's claim ofvariance by estoppel must be presented to the Zoning Officer for an administrative
determination prior to adjudication before the Court. Thus, RBI has been enjoined from proceeding
with the Fancy Hill construction pending exhaustion ofits administrative remedies.

The Court did not rule on RBI's third issue, that ofequitable estoppel RBI timely filed
a motion for reconsideration with the Court, asking for a ruling on the equitable estoppel issue.

Simultaneously with the filing ofa motion for reconsideration, RBI appealed the Court's
ruling on the first two issues. By an Order and accompanying decision released June 17, 1998, the
Commonwealth Court ofPennsylvania reversed the Common Pleas Court's ruling, and ordered the
Common Pleas Court to conduct Mdentiary hearings on whether RBI met the Commonwealth's
definition of a '»ublic utility" and was thus exempt from zoning, and also to hear RBI's equitable
estoppel argument.

Earl Township thereafter filed a petition of allocllter with the Supreme Court of
Pennsylvania,~lly a petition for writ ofcertiorari. RBI opposed that petition. On October 20,
1998, the Supreme Court ofPennsylvania denied the petition without comment.

On Apri121, 1999, the Berks County Court ofCommon Pleas set May 11, 1999, as a
trial date for the acticn, dependent only on availability ofEarl Township counsel. As ofthe date ofthis
application, the Court has notified RBI that counsel to Earl Township will not be available until
sometime in the week ofJune 21, 1999, and that trial will occur at that time.

Since denial of the petition for allocllter, RBI has been preparing for trial. Such
preparation has included providing counsel with substantial documentary evidence establishing its case
as well as pursuing ahemative means ofresolution ofthe matter. In that vein, RBI has authorized and
directed zoning counsel to pursue settlement with the Township in which the Township would abandon
its zoning claims, thus permitting RBI to proceed with construction, in exchange for financial
concessions to the Township by RBI. As of April 21, 1999, it appeared that Earl Township was
unwilling to settle.



Magalie R. Salas, Esq.
Secretary
April 24, 1999
Page 4

It remains the belief of RBI and its Pennsylvania counsel that the common carriage
authorizJltim Mich RBI has obtained from the Commission pursuant to 47 CFR §73.646{c) establishes
its status as a public utility under Pennsylvania law, and that judgment in the pending legal action
ultimately will be granted in favor ofRBI.

The Commission is clear that -- were RBI's construction period run from the date on
which its approval to move from the prior LmgHill site to FancyHill-- May 3,1995 -- only 17 months
would have elapsed prior to a tolling event, the filing of civil litigation by Earl Township to halt
construction over zoning issues. Report and Order (MM Docket No. 98-43), 13 EC.C.Rcd. 23056,
14 Comm.Reg. (P&F) 351, para. 86 (October 22, 1998). However, rather than file for a construction
permit in 1994 for Fancy Hill, RBI elected to file to modify the 1990 Long Hill construction permit,
notwithstanding the fact that the Fancy Hill filing proposed a new tower location and entirely new
towerftransmitter plant RBI coo.ld have elected to return the Long Hill construction permit and ask the
Commission to process an entirely new Form 301 for Fancy Hill- a request which would have
consumed substantially more ofthe Commission's and the parties' resources. Indeed, had the licensee
reasonably foreseen that the Commission would act four years later to draw a distinction between a
modification ofa construction permit and an altogether new construction permit, the licensee would
have filed for a construction permit to build in Fancy Hill rather than for a mere modification,
notwithstanding the additional burden such a procedure would have imposed on RBI and the
Commission.

The Commissim's Report and Order declaring that any construction permit, however
modified, which had already had a three-year uninterrupted period in which to build would not be
granted an extension is a curious but nonetheless compelling example of governmental taking of
property without due process of law. It is of no consequence that the taking is of a right - the
construction permit - in which the licensee has no property interest. The licensee's reasonable
expectancies- based on the rules, policies and the decisions ofthe Commission contemporaneous to
the time the licensee is pursuing construction - invariably led it to devote substantial resources in
litigation, construction, real property acquisition and ancillary costs. For example, RBI -- relying on
the time allotted to construction on Fancy Hill in 1995 and the Commission's policies for granted
extmsions for reasonable bases -- purchased the Fancy Hill mountaintop site in 1995 to ensure that it
would not again face loss ofa reasonable-available site such as that which occurred on Long HilL The
licensee already has expended over $250,000 in planning, pre-construction and initial construction
costs, and stands ready to continue construction, but for the 18 months spent in Pennsylvania courts on
zoning matters.

Unless a waiver is granted in the instant case, the Commission's decision to exclude
construction permits which have been extended and -- as is the instant permit -- modified from its
original terms from entitlement to tolling where the licensee already had three unencumbered years to
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coostruet (see Report and Order, supra at para. 89, subpart. 2) would represent a Draconian3 arbitrary
and capricious exercise ofrulemaking authority, as well as a departure from the type ofcase-by-case
adjudication which is appropriate where the circumstances of licensees and their prosecution of
coostruetian under a construction permit can vary so dramatically from case to case. Clearly, a waiver
isjustified to permit RBI to count its time to construct from May 3, 1995 (the date its move to Fancy
Hill was approved), and to toll all time since litigation in Pennsylvania courts commenced.

Absent a waiver, the Commission's action denying RBI a tolling until conclusion of
litigation -- and then 18 _ months to complete construction, will violate the licensee's 5lh Amendment
due process and property rights. Therefore, an automatic extension ofRBI's construction permit is
warranted.

The foregoing letter was prepared under the direction ofthe undersigned, an officer of
RBI.

ce.:

J

Station Public File
Clay Pendarvis, Esq.

/
I

/
I

Draco would fit all to a single-size bed. regardless oftheir size, through the expedient but unreasonable
means ofchopping offportions oftheir limbs until the remaining body fit. The technique required little case-by-case consideration.
but the victims' treatment was not well received.
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EXHIBIT D

Chronology prepared by
RBI's zoning counsel
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Thomas Hutton. I'<;~quire

washington, u. ~.

Apn I ~n,

i!L: S1ll-37&.7'~
F.AX: t1o-t7i-2071

O-m4i1 ~dclnloo: dd~nt.n'"

Re. JJo.rl Town~h.i.1J Vl:i. R~d.U.l.Ut1 :E5,r:uCidcasr.1ng, !nc.

Dear Mr. Hutton:

Pursuant to your request of ~~ril 27, 2001, the followin~ is
a chronology of the abovQ-refAr~nc~d aotion:

ocr.ober 18, l~~o: F:ar'l 'T'nwnRhi 11 r.f:lmmenced it~ ;jl,ction in
the Courl. or ~"mmon Pleas of Berks County,
pennsylvania to No. 96-111R7.

August 13, 1997 Pretrial COLlfl:::!!'~rlC.:~ took place, and erial
wo.~ scheduh::u Lu c.:umllleHt.:~ on ocr.ober ~U,

1997. Barl Townshi.p f.iled c:l muLlon for
summary j udgll'lcUL. •

Anpt,(.'l:mhl'?'r. 15, 1997 The Court of COn\IlIU.u Plc;lao of Berks County
Granted summary j \ldgmlOlnt upon tho wholQ
C:FlFlf': in t",.vor of Earl TOWIl};lhip.

Ol.:LUl.H:H.' 14, 19.97 Reading Broadca~til1g to()k Hrl!l~al to t:he
Cum[[lonweal t.h Court. of PE"!nn.~ylV;::l n i;l trcm
the grant of summary judgment: .

.1uno 17, 1990 The Commol1,weall.:.1J. CUU.L. L L'eVf::L'I:i£:d the court: of
Common Pl~ns of B~Lks CQunty and remanded
the CQse to the luwer court: fol." .cUL'Lll~L·

proceedingo.
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July 14, l~~S ~arl Town£h~p filed a pet~tion for allowan~e

of ~PPl?;:ll wi r.h r.hp. Sl1rl'r~mt? r:nllrt,. nf l'p'l1'l1f;:yl
vania from the order ot the ~ommonwealth

court.

Oc.::tuDe:u· 19, 1998 Thf::: SUfJL'f:::tllf::: CUUI. L uf pt:=nnsyl vaula. df:::nl.~d

Earl Tom~6hip's petition for allowance of
appeal ..

June 3D, 1999 Second preerial conference held before
COl.,,:-!:' o,f. Commr:m Pl p'~.c;:l of 'Rp,rk!=l ('r'l11'l1rl'.
and trial scheduled to comm~nce August
3D, 1999.

August :3()-~:L, :L:l~~ 'l'rial in Court: of Common Pleas

Jc:lHU.el.LY 27 I 2000 Berks County Court of Commol.. Pleas issued
AdjUdic~t:ion and Decree Nioi in fQvor of
F.<.lrl 'T'oWr1t=lh{p.

FQbruary 7, 2000 Readina Broadcastina filed motion for post
trial relief with Cc..YUl:·t u[ Cr.muttCn pl~i:l.s c..,.c
l=\prk'$::, C'CilTl"It.y.

March 20, 2000 Court of Common Pleas den~eo Re8d1ng
Broadcasting's motion [or pose-trial relief.

Ma.[:~h 20, 2000 lleadil1.S Droo.dca.ating enters j udgn1el~t to
permit appeal.

~pr;l ~, ~oon RQading Broadcasting filed appeal with the
Commonweal th CUUI.'t:. u.c Pe:!IlIl~yl vanla..

March 29; 2001

A.~.JL 11 Z 7, 20 0 1

The ('ommr.mwp.al t.h r.nl.lrt-. or P~rlTl~yl v;:m; M
;:lffirm~ci to.hp. fil"lt'il c'i~~r~~ of r.n? courr. of
common .r>leas of ~erks l:OW1ey

R~d01L~ BLud0~d~Lln8 flled ~ pe~iL1Qn fo~

allowance of appeal with the Supreme Court
uf Penm:syl ve.nle..
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Pi:::l.C;:je 3
.i"l.p;t;"i~ :30 t 200~

It you ehould n~~d anything further t plense advise.

~inoerelYI

JED/sd
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Appeal to Pennsylvania
Supreme Court
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oprN10NS .IJELOW

The Opinion of the Commonwealth Court, dal~.d March 29,2001, is to be reported il1

the Atlantic Reporter, Second ~r:n~s, according to the Commonwealth Court, but ha.~ not yet

uppeared in the advance ~l1r.f.ts. The Adjudication and Final Decree of the Court of Commol1

Pleas ofBerks County I,~VC?: not been reported. The publisbers of Pennsylvania District &

Cuunty Repot1~ h~vp. flrlvi~p.f1 th~t public:::r.tion of the ~s.mo o.re preoontl)' on hold. Copios ofUm

Opinion of the, Commonwealth COl.lrt and the Adjudication and Final Decree of the Cuurt of

Common Plea~ of H~rk!; County are. appended to this Petition for Al10wuncc of Appeal.

-I-
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THXT OF ORDBR IN QUESTION

AND Nnw, this 29th da.y ofMarch, 2001, the ordor ofthe Court of Common

Pleas of Berks County Tl1 the abovc--captiom,d matter is nffirmcd OIl the bases of tht: upinion of

the Honorahle Alhert A. Stallone filed in Earl Township v. Reading Bt'oadcastlng, Inc.. _

Pa. D. & C. 4tL. __ (NO. 96-11187, filed January 27.2000).

lsI Charles P. Mimrchi. Jr.
CI-t..l\RLES P. MIRARCHI. JR., Seniol' Juu.g~

-2-



ill

QUESTIONS rRTISENTED FOR REVIEW

A. WHETImR AN ABUSE: OF DISCRETION OR KN ElUtOR OF LAW WAS COMMITTED TN

THE DISPOSITION OF TIm PJ.:,TITIONER·S DEFENSE OF EXBMP'l'lUN. AS A PUBT.Ie UTILITY, FROM

MUNICIP.AL ZOl~cr RBOllLAIION ·l'tili.UUuH A FAIT.r. TRE. to GIVE PR.OPER. RBCOGNITION TO THE

.l::!FFECT 01" FRnRRAI. LAW 'U1l0N TIm DETERMINATION OF TIiE NATtl.RE OF nm PETITIONER'S

OPBRATIONS PURSUANT TO AUTHORITY ORM""TED BY THE FEDERAL COMMUNICATION1=:

COMMISSION AND THR.OUCi.ti A MlScoNsTRucrrnN OR MISAPPLICATION OF FEDERAL

DECISlUNAL AUTHORITY

B. WHhTHHR AN ARTT~'P. or: DI.SCP.BTION OP. AN E:RR.O:P., OP LAW WAf; COMMITTDD IN THE

DISPOSITION OF THE PETITIONER'S DEFBNSn or D:x..HMl'TION. AS A PUBLIC UTILITY. FROM

MtJNTClPiU.. ZONING REGULATION BY FAILING TU CUN!,'ORM TO PRI()l~ nR<;TSIONS OF THIS

COURT ANDor~AJ-'I-'t<:LI.AT~COURTS CONSTRUING THE PROVISIONS ANn F.FFncr OF

SBCt'TnN (,1 P OF THE P:BNNSytV.AN!A MU.NICIPALITIBS PLANNING CODE AND. TO THE EA"1"'EJ:'lT

THAT THE NATURE OF THE PI1TITIONER'S OPl:3R.ATIONS PRP-SENT A CASE OF FIRST IMlJRJS~SION.

BY FAILING TO CONFORM TO SAW l'.K.1UKDECISIONS THROUGH AFAILUR..H OR REFUSAL TO

GM; r:""I:'ECT TO FINDINGS MADE CONCERNING THE NATURn or- THOSE OPEMTIONS,

C. WJ:iJ:n'HHR ANARUSE OF DISCRETiON OR.AN BRlWR 011 LAW WAS CO:MMITTED IN THE

DISl'OSITION OF THE PETITIONER'S DEFI:;NS13 or DQUITABLE t:ISTOFPEL BY ROLOrNG mAT

ONLY ro3PRESENTAnONS CONCERNING MATTERS OF FAG!' <.:AN GNE RISE TO AN RSTOPPRL.

AND T.H..t:::K.CBY PAILINlT Tn CONFORM TO PRlOR DEcrSIONS OF THIS COURT CONCTIR'NTNG THE

N ATl TR 'F. O'F THOSE lfiSP.IiPP..ESBNTATIONE: WHICH :MA\' rORM TIm DASI::! FOR. AN :BSTor:rEL

AGAINST A GOVTIRmv!ENTAt BODY RESPONSIBLE FOR 1<.."NOwrNG TBJi LAW AND SBBING TYA'('

IT IS OBEYED.

.,.



IV

STATEMBNT OF THE CASE

Earl Town~hip C"Township'') brought this action for the pm:pose:: uf seeking to have the

court of common l)It"'~s tmjoin Reading Broadcasting, .Inc. ("RDr') from cunstructing and

operating a certain transmission tower on land referred to in the Township's Complaint as the

"Fancy Hi fIproperty." until such time as RBI had npplicd for and roceivod upproval from the

Town!\hip to build and operate the tower in Q.Ccordonoc with applicablo fl:.-dtlt'w. state and locw.

laws. ordinance~ ami r~el1l:ltit)ns pertaining thereto (R. If Q. 70.). In its AnsWC1" and N~w MI1LLt:r

!o the TOWD$lhip'!': Complaint, RBI asserted tha:t it was exempt from r~gulationby the Tuwnship

as a "public utilitY' within the meaning of Seclion 619 oftha Pennsylvania Municipalities

Planning Code C..M.....C··), 53 P.S. §l0619, and Section 706 of the Earl Township Zoning

Ordinance then in effect (R, 12a-21a, ~s 16,21,22,34.35,36 & 37). In addition, RBI

liul1Lcmlctl that. even absent con~icle.r(ltlOn of Its status as a public utility with respect to its

cunsLIuction anc1 operation of the tower. the Township war. estopped in equity from the

applicatiullliIld enforcement ofir~ Mning and land use ordinancec o.nd rogulations by ~O1'1of

its prior n:;rJ~st:utationsto RBI and RBI's actinn~ t$l.ke.n in good faith reliance upon those

represeut!:l.tiuns CR. 12a-21a. ~s 10, 13 & 23-29). S11bsequent to the time ofthe filing ofRBI'~

pleadings, the Township enacted a new Zoning OrrliT']l'In.ce, and the disposition ofRBI's defeIl3c

of eXt:mpLion was made by reference to the i":arI1ownsbip Zoning Ordinance of 1996 (R. 426a.·

465a, Exhibit Nu. 1). to the extent that the Rame r.ould have any bearing upon the iesue. As to

the matter of lU3I'& dcf",m;~ ur c:quitable estoppel. all of the repre~entatlOns made and actions

-4-



taken in reliance upon the samo OCCUIT~dwhile the Bad Township Zonine Ordinance of IP74,

as amended, was in effect (R 151a-168a).

Bc=tween matters established through Stipulaloo Facts (R. 247a-259a), tiled by the

parties on August 23. 1999. and the evidence pI t:SeIll~d at trial, the following wa.~ prov('.n:

As to ExewpUun

RBI is n Pennsylvania corporation which, at all times relevant to 'the within action, has

owned, operated and been the licensee or I.~h;:vi::iionbroadcast slation WTVR (1<. 7,47a,

Stipulated Fa.ow, ~3 2 & 3). It broll.dcc.sts Its tell:iv i:.;iull signa.I in the UHF band at Channe~ 51, in

the nssisncd frequency range of 692-698 mogahcnz, pmsul1nllu a Television Broadca<;t St.qtion

Lie.ense issued by the Federal Communications Commission ("FCC") CR. 568a. Exhihit No 1,:

B3, Adjudication, ~~). RBI is a privately held corporation (B2. Adjudication. ~; R. 286. N.T.•

Linton). Its television broo.dcfl,st license is currently valid (R. 292a, N.T., Parker).

On December 8, 1993, RBT entered into an agrcementofsalo to purCllatitl a tract ofland

sltuate upon what is commonly referred to llS Fancy Hill, in narl Township, Bti'k.::l County,

Penns:ylvania (B6, Adjudication, ~11; R. 321a, N.T., Linton). On 01' abvul January II, 1996,

the Feder~lAviation Administration issued to RBI au Aelmowlcdgmcnt ofNotice orprupos~d

Construction or Alteration for an antenna tower on the FtUlcy Hill site, which cOllstilULcu a

revision of an Gt'lrHer aeronautical study from 1994, and which indicated that a tower height of

71 I fer:1. ~ t the site would not be a hazard to air navigo.tion (R. 251a. Stipulated Facts, '15).

RRT w~.s granted a constrUction permit from the FCC on or about Ma.y 3, 1995 to erect a tower,

217 meters (approxlm.~tely 66g teet) in height, on the Fancy Hill tra.ct for the transmission ofits
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television Rignal (R. 251a. Stipulated Facts. ~16; R. 487a-490a, Exhlbit No.5; R. 281a-282a,

N.T, Topel). On December 5, 1995, RBI aQquired fcc ~huplc OW!J.l;ll~hip ufthe Fancy Hill tmct

(B6, AdjurJl~~tion,~B; R. 250", Stipulatod Faots, '12; R.. 321a, N.T., Limon). Th~Fancy Hill

property i.e; located in n Woodland Agricultural Conservatiun ("WAC") zoning dlst.l'itiL under the

term~ ~nti conditions of ilit= Earl Township Zoning Ordinance of 1996 (R: 258a. Stipulated

.r·at~l's, '27).

Un or about July 10, 1996, it became possible for television broadcasters to bC~<.Irn~

authonzed by the .FCC to provide paging and radlotelephone service, as communicatio1'lS

common carriers, through the insertion ofdigital data into the video portion of their television

~ign;tl (R7, Anjllrlir.:lfion/ ~17; R.. 257a-2SSa, Stipulated Fa.ctc, ~J5). RBI initially applied to the

FCC on or ahont Sept.ember 25, 1996 for a construction permit al.1.d authori..zaLiun to provide

such a cornmun;cntiong common carrier service from the toweL' to be l:'I"tlcted on the Fancy Hill

site through the transmission of rlieitJl.1 ciRt~ into the ve.rti~alblanking interval and 'Video

ponions of its television sienal (~. 7.558/ Stipulated Facts, ~23; R. 466a-467a, Exhibit No.2;

R.273a, N.T., Topel). On or about October 1, lYY6. RBI gave actual notice of the filing of tho

application 'to me Township CR. 250a·'L~·IR. StLpulated .Facts. '124; R. 569a.-S74a, Exhibit No.

14; R.. 287a-289a. N.T.• Linton). The Fr:C. re:'111f".~tp.ci nflHH th~t it re~ubmitits: applic~tion a.nd,

011 ur aboul January 27, 1997. RBI resubmitted its application for a constnlction permit and

authori7.Ation to provide paging and radiotelephone ,::erviop, on FCC Form 600 (137, 8,

Adjudicatiun, 1'[s 19~ 22; R. 2S7a-258a. Stipulated Factq, ~~ 2~ ,~ 31; R. 46Ha-4BOa, Exhibit No.

3; R. 274a, N.T., Tupel; R. 294n, N.T., Parker). PUblic notice of the filing of RHI's applk(ltic,lTI



was then published byrhe FCC; nn }c'p..broary 26, 1997 (BS, AdjudicQtion, ~23; R. ~3(ja,. Exhibit

No. 10; R. 511a-512a. Exhibit No. &, Crispin Deposition).

In response to RBI's appli~~tion,on or about April 4, 1997, the FCC granted to RBI a

p~rmit; to Q9nstruct a radio transmitting station on the Fancy Hill site and .~:uthorizatiQnto

proviclc pagmg md radiQtt'::Icmhnne l\~rvices from the same as ~ cQmmunicntion~ common

caqier (B8. Adjudication. '1"1.4; K 25~a-2S9a, Stipulated Facts, ~3; R. 491a-492a, DxhibitNo.

6; It. 274a-275a, 2R2a. N .T., Topel; R. 499a-500a, 5039.-5011.3, Exhibit No.8, Crispin

Depu::;ition). In-response to que~tinnine hy th~ Courl a.t tria.l, counsel for the Townahip

acknowledged that the Towm:hip rlOE'!.'i! not question that RBI qua.lifies as l.\. "common cwrit?T"

with respect to the paging and radiotelephnne service to be provided pw:suant to the

l:luLhorization granted by the FCC (1{. :H17R, Stipulation of counsel for the Township).

AHhougb the initial term of RBI's permit and authorization relative to the paging and

radiotclcphoul:i :se;;rviccs was limited to one year. on or ahcl11t May 17, 1999, the ¥CC granted an

toxtCJiS1UU uf Lhc ~C::lIIltl to April 4, 2007 (B9. Acijnninanon. ~126; R. 259a. Stipulated Facts. ~34;

R. 282a-28Ja, N.T., Topel; R. 504a-506a,. Exl1ihit No.8, Crispin Depo~ition).

The paging and Iadiot~l~phoneservice that RBI sought authority to provide is to be

accomplished tlu-ough the transmission of digital data into the video port;on of its television

signal, and such services will be provided, pursuant to the authority grantcn by the pee. by way

of a digital data trallsmissiun within the vertica.l blanking interval and virlC':o pOliions "fRBI's

television broadcast signi>l on its assig.ucu UHF radio frequency band (B9, Adjllc:liC'~rion,1S27

& 2gj P... 25911, Stipulated Fact.5: ~J5). Tills is t1J.\:i uuly lIli1!JllCr by which the transmission of the
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lJa.l;ting and radiotelephone ~lgnals is permitted under the o.uthori~i.'LtiongivCIl ~o RBI by the FCC

(R. 275a, N.T.• Topel). Pl1rsuant to the authorization grunted to RBI by th~FCC relative tIl th?

paging and radiotelephone services, those ~l;lrvices must be provided fi:OLU the tlxact same

facility as it" television broadcasting service and from the same antenl1a ~9) AcJ,iudication, ~29;

R. 508a, EXhihiT. No. )5, C.rispin Deposition). The equipment that is utilized to broadcast Lhe

paging and rac1iote.lephone signals is the same tr3nsmitter) transmission line and anteuutl 'htl.L i~

liseci T.O broadcasT the television signal CR. 29go., N.T., Parker). Since tho pOl.tlo.u,:; of the

television ~ienal into which the paging and radiotelephone 3isno.15 nrc insClicd "aLl c.... i:;L u.wy

while RBI is tram:mltt:ing its television signal, it is not possible to broadcast the paging and

radiotelephone signals without slmtlltaneously broadcasting the television signal (B10,

Adjudication, ~30; R '2:I.'iFl J N.T., Topd; R. 298a, N.T., Parker). IfRBI were prevented from

broadcasting its tclevi~jon si.goal, it would thus be unable to transmit the signals utilized in its

paging am! radiotelephone service (fS:l4, AO.ltldlcatlon, Endnote No.7; R. 27Sa, N.T., Topel; R.

298a. N.T., Parker).

A~ tn F.qnit~bleRdoppel

On ur about Ocmber 23. 1989. RBI executed an ~greement of sale to purchase real

estate uwned by Paul and Brenda Groffand locaterl on "Long Hill" in Barl Township, Bo);ks

County, Pellllsylvallia (B3. Adjudication, ~6; R. 247a, Stipulated Filets, ~4). P.rior to entering

into the agn:~~lU~nLofsale, Mr. Parker was taken by Brenda <'troll to the office of her attorney,

TerryPari15h, Esqu1l.c, who was also the attorne)' for Lhc:: Township aT the tlme (R. 323a-324a,

N.T.~ :Parker). Durlllg ili~L mcc:Ling, Mr. rarlsh. told Mr. Parker thar. unc1er Pennsylvania law. a
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telc:vilSioil station wal\ a. pnhH/"'. utility ~d, under E3r1 TO"'VIl3hip'5 ordina.uccs, RBI could bUi In a

tuwer on the Groffpropf'!rty or in any other zoning district in Earl TownsWp without any

problems (R.. 328a, N.T.) 'Pnr.lcer). RBI relied upon that representation by Mr. Palish in emerine

into the agreomcnt of sale with the Oruffs (R. 329a, N.T., Parker).

Whcm Mr. Parker came TO RBI in 1989, he became involved in attempting to develop a

plan ofreorganization to bring RBI out ofa Chapter 11 bankruptcy. In order to s~ve

cl:onomically. RRI ne.eded to reach a larger televlF.:ion broadcast ELtca then what was possible

from its tower location on Mt. Pl'mn As a result, l\!r. Parker, on behalf ofR'BI, entered into tho

~ontrcictwith the Groffs for the purpni:f'! of relocating RBI's television transmission tower to the

Lon?, Hill site, from where its signal would re:lnn from Harrisburg to beyond Philadelphia

The relocation of the tower repregcntcci lUll's c.hancc for economic viability and~ upon

that plan,.'Mr. Parker was able to persuade lUW~ secured creditor, Meridian Bank, to reduce

RBI's indobtecWl;;i:ii:i from approximately $4.000,000.00 to apprmctmately $2,000,000.00. in

cxchzmgo for the VpfJUl Lunily to acquire an ownership in!ere~t Tn .l:U:U ofover 6%. In addition,

othor ercditof:i were persuaded tu exchange debt for equity in RBL and the SltClck oftb.e

company was reissued in oldc.t' to i:1(;cornmodate the mentioned cnnvp.T~ion~ smd to rai~e

additional revenue to fmance the:: r~location of the tower (R. 322a-328a. N.T., P'!:\rke.r; R.. 5P29.

67la, Exhibits Nos. 24, 25, 26 & 27).

Tn or about January of 1991, Marvin Mercer, Esquire, os counsel for RBI, I'lnrl <'It the

direction of RBI, requested advic~ :from the TOWillsWP ~unccmingwhether a permit would be

needed from the Township for Network COllllll\.ullcaLiuuiS, In(.j. to construct a ~ower on Long
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Hill for u~p, hy R.I:.U (B3, Adjudic9.tion, ~7; R. 247a·248a., S~iIJLLli1LcU.Facts, tjIt5). In Tf'".sponse to

that request fi'om Mr. Me.rcer, and similar requests by other rcpreselltaLiyes ofRBI. Terry L.

Parish, Esquire, the Township Solicitor, Stmt to :NIr. Ivlcrcer, as counsel fur RBI. a letter dated

April 5. 1991, in which Mr. Parish recited that he understood t:lJ.a.t RBT was proposing to

brnac1m'lst its television signal from a portion ofa transmission tower to be constrUcted by an

oU!~ic1~ company; that RBI's use oftha tower and the right to construct Lhl:: Lower would be

approved and Licensed by the FCC; that RBI would lc::ase a pOltioLl orth~ towc:r, utilizing the top

ofr.h~ tflWp.r~ ::Ind, that the tower was to be con3tructcd primarily for U~C 1Jy RBI, alcb.ough '[he

nwnp.T intp.Tlded to allow others to leaoe apaoe on the lowcr.portioJ1& uf lllt/ Luw~. Mr. Parish

then went on to state thnt he would x-ecoIIlIIlcnd to the Supervisors and the Zoning Officer Unit

construction of the tower be allowed withoUl rt'quiring a building permit, subject to the

conditiam; that. (l) a plan showing all strUctures, earth disturbances, drainage plan and

calculations, access ronte!), etc., be submitted for review and comment by the Zoning Officer

cmd/or Engineer, and (2) that the stated facts upon which he based his opinion were certified to

be correct (B3, 4, AdjudicaT.ioll, '[8: R. 248a-249a, StipUlated Facts, ~7; R. S89a-590a, TIxhibit

No. 22. tmlIlnasis added,). Mr. Pari~h RC'.lmnwle.dge.d that the pl:m to whioh he referred W~3 only

fur review, comment and approva.l hy the. Zoning Officer and Engineer. IIe did not intend for iL

to be submitted to the planning cormnisSlion (H. '31 Sa, N.T., Parish).

On CJr about Apri112, 1991, Douglas A. H;lwley, orN~twork Communications, Ino.~

VIIl"ote to Mr. Parish. In his letter, Mr. Hawley recit.t':(l his rec.eipt ofMr. Parish's letter of April

5, 1991, to M:r. Ml.'rccr, and advised Mr. Parish that NetworK Communications intended to
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oonstruct the tower und lease space Oll It lu RBI. Mr. Hawley w~nt on to request a letter from

the Supl'rnsors and/or Zoning omc~ to the effect that no permit would be required for

constrUction ofthe towcr CR. 591a. Exhibit Nt). 23).

Thereafter. and on or abOl.lt April 17. 1991, Leroy J. Heimbach, ChainnCln ofthe Board

of ~upervisors,sent a letter to Mr. Merce.r:, whtm:in he acknowledeed his awareness of the

foregoing communications, and advll:il"lu Lhat Network Communications could C'.onstruct a

tran:Jm1ssion tower in Darl TowillllllJ wialUuL a building penni!, provided that tb.e tower was

n.uthorizcdJpennitted by p,pplicablc ~tatc and/or fedelal a~tmcit:s and built in complhmcf': with

that authorization. Mr. Heimbach went on to state that the tower must be primarily intAnner.!.

now and L"'1 the fut".lre, for the usc ofa public utility compauy. l:!,.'i set fun!l in Mr.. Parl~h'~ prior

correspondence, and that the tower owner must submit to th~ Zoning Officer a plan which was

described as per Mr. Parish's letter (B5, 6, Adjudication, ~9; R. 249a-250a, Stipulated Faots. -US;

K 5~Ua. Exhibit No. ]9). Mr. Parish testified that~ at the time, he was of 'he opinion that a

television broadcast tower was exempt from Township regulation C1~ C1 public utility structur~

CR. ~12a.313a, N.T.~ Panch; R. 5790., BxhibitNo. 18).

For ~ numbe.r of reasons, the transaction with the Gruff~ for the Long Hill site was HoL

cnnnl11Cied. and RBI eventually found the Fancy Hill site owned by the Dolontis (Bu,

Adjurlication. '110; R. 320a, N,T" Linton). RBI entered into an agreement ofsale to pu('(.::hl::ls~

the r'~ncyHill site on or about December 8, 1993 (B6. Adjudication, ~11; R. 321a). Pliur to

::;en1em~nt llpon that transaction, and in or about September of 1995, Mr. Linton telt:phom:d Mr.

Parish in order to advi.c:e t.J1at R./::U mtended to proceed with the tower and to seck reassuranoe
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that the represe.ntations madc:in the 1991 corr~~pondeJlcti from Mr. Parish remained accmra.te.

Mr. 'P~rish stated that his OpiJ.+iOIJ had not changed (R. 319a-320a. N.T., P~rish; R.. 3.21a, N.T.,

Linton). On or about December 5, 1995, RBI settled oll'thti transaction to acquire th~ Fancy

Hill site for the sum of$lOO.QOO.OO, and on the same day gave to the Dolentisa mortgAge note
I

in the amount of $99.900.00, payable over 15 years with lllltlre:=st at 8.75% per annum (D6,

Adjudication. ~13; R. 2S0a.251n., Stipulated Ii'acts, 15 12 & 13). RBI relied upon the

representations contained in the letters from Mr. Parish l:W.U Mr. H~imbach cexhibits No~_ 7.2 &.

ICJ) in I":ntF.'ring into and settlin~upon tho tranao.ction with tile Dul\;jlil..i~ (R. 329a, N.T.. Parker).
i

In or about April of 1996, RBI de;:livcrcd a plan to the Earl TuwnshiD Secretary,

dctJliling the CODstrl1ction Of,e proposed tower and access routes. tagclh~rwith a drainaee

plan am; (':a!culaticns (B6, 7, Adjudication, ~15; R 252a. Stipulated Fact..., ~18), Mr. Parish

said that hIS l1piIlion concerning the pUblic utility status of a television broadcastin~ tower

changed approximately five to six months before he received the plan submitted by RBI CR.

31oa·317a, N.T,. Pansh). Mr. Parish acknowledged., however, that he Dover wwte lu RBI, or

to anyone elRf., Tn TA1l them that he h2.d 2. change of opinion (n. 316a, N.T., rMish).
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v

STATEMBNI OF RRA~ONSRHLLED UPON FOR ALLOWANC~. Of APPEAL.

A. THIS COURT SHOVLD GRAN'j' ALLOWANCll;': OF .APPEAL TO CORRECT TIm ERRORS

OF TlJ..I!: COMMONWEAL'l'J:l COURT IN FAn.tINC TO GIVE EFFECT TO FlIDER.AL STAWr.a::s

AND l2.ECULATIONS wmCH DETEllMINE THE NATURE Olf TIlE I"EnT1Ul'u:1t'~UPERATTONS

AND IN MISAPPLYING FEDERAL DECISIONAr.. AUTHORITY IN M A.KTNC SUCH

DET:ERMINAl'lO~.

There was never any dispute tL.~t !hI;; pttg].ng and radiotelephone service!; which RBI had

been given authorit)· from the PCC to provide WeLl:: Lu be provided by RBI as a common camex.

The federal CommunioQ.tiol13 Act of 19:14, June 19, 1934. uh. 652,48 Stat.• as amendec1 l4"/

U.S.C. §§ 151 et seq.), and tlt~ regu1<:ltions promul~ated thc::r~nder ilU'pUS~ specific ohlizmiom:

upon RBI in conjunction with the exercise ofits authorization to pruvide those Hervices.

Pursuant to the authorization granted by the FCC. RBI is obligateu III (1) :fu:mish such services

upon reasonable request (47 UrS.C. §20I(a)); (2) cha..rgcjust and reasonable .t'aLe~ for the

I

~erviC',~s (47 U.s.C. §201(b)); (3) print and keep open for public inspection its sch¢uu1tl of

I
charges (47 U.S.C. §'lU3(a»; and (11) modify servioe only with the approval or iliti FCC (47,
U.S.c. §'/.14(~)). A fanner requirement for the :fi1mg ofto.riffa WDS waivtJd pw:suauL tu aulhurlty,
conferred hy Congress in 1993; 47 U.S.C. §332(e)(1)(A); 47 C.F.R. §20.15(c). RBI illU~L

continue, however, to maintnin fl schedule of charges for public inspection, which char,l;cs arc

sUbject to regulation hy the FCC. 47 U.S.C. §203(a).

In Comrnonw~~Jth,PUC v. WVCH Communications, Inc., 23 Pa.Cmwlth. 292. 351

A.2d 328 (1976). the foregoing criterta were expressly held to be sufficient to constitute an
I



entity ac; a "pnhlil'\ utility corpoX'3.non" within the meaning of SC:CLiUll 619 of the Mf'C (j~ P.S.

§10619). In the more recent decision of the Suprvmo Court in Crown ,Cumn.lUnjCaIjon~v

Zonin~ Hearing 'Rormi afthc Borough of Glc:mfil:'ld, 550 Pa. 266, 705 A.2d 427 (1997). the

same criteria were adopted for use in the determina.tion of whether an elluly is a "public utility:'

when the 1\l1bjecr ordinance does not define the term. Both the common pIcas c;uurt and the

Commonwealth Court failed to consider the effect of the aforem.entioned fcucmtl f:lt<1tutoS and

regulAtions in mB.ki.ng a detenbination concerning the nature ofRBI's opeL"uLiuns with respect to
!

its provil\inn of the paging and radiotelephone cer....ioes that the ree has i1uthu.Li:G~u.it lu

provide.

It appears that hoth the, common pleas couli and thl:) Commonwealth Court failed to
,

consider the mentioned fc:r1t'1t'Cli statutes and regulations, and thus failed to give effect to the
1

same, upon an elTonecms construction of the decision of the U. S. Supreme Court in V,e,e. v,
,

I
;tYIidwest VidlrlQ Com., 440 n.~. M91 99 S.Ct. 1435, S9 L.Ed.2d 692 (1979). The i!:l$'Uc in that

i

~a.s~ was whether cable relevi.C:Tnn seIVlce providers couId properly be com.pelled to provide
I
I

nondiscretionary public acce.~~ to R. nesignated proportion oftheir available ca.ble channels

Wldel' a Sysl~rn ufremrlated chkges for doing ~o C::~ble operators were already regulated 0.3

teh:;Yisiun broadca.c;ters. but not as common ~~rriers, The holding in the case was Gimply that
:

persons ellgli).l;~t1 in radio (which includes televi~ion) hTOfldc:asting may not be r~gula.tedas

COl1tmOLl carri~rl) insof~ ,as th.~1 are ene-ae:cd in such hrnl'lrlc(lstinS' The opinion expressly

recognized tha.t th~ FCC W~ given authority under Title TI Mthe Communications Act of 1934

(47 V.S.C. §§201, ct S~LJI) to regulate certain aCLivities as commnn carnage. It is beyond
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dispute Lhat the authority given to RBI to provide pasing and t'fl.lliotclephone s~rvice Wall

graJ.ltecl under Title IT ofthfl Communications Act. Although RBI may not be regulated a~ Ii

e,;ommon carrier with respect tn its televison broadcasting, the cornmon pleas court Hnu the

Commonwealth Court clearly misapplied the holding in Mi..dwest Vig.cQ when they sei:£cU upon

it as a basis fbr ignoring the fenera1statutory provisions and regulations undcr which RBI was

aumor1zec1 to provide it~ pagmg and radiotelephone services and for concluding that it alUY not

be ~tJm;idereda common ~:mif':rwith res:pect to it£: provicion of 3uch son-ico.5.

Both the common pleas court and the Commonwealth Court appear to plnce

significance upon the fac! that the FCC ll~p.d such terms as c.ancillary" and "secondary" in

refereLlct:: Lo the provision ofpaging and radintc:lr:phone service through the medium of

television broadcasting. Ofcourse, it is "am~iIIHry" or "secondary" in the sense that it cannot be

ca.nit;u ouL without an operating television hmar1C,'-lsring system. Such characteriza.tions arc

absolutely 1'l.10lUliugllJ:)~, llUwcvcr, in reaching ajuClicial determmAtlon concerning the ma.tter of

whether RBI is, in the provisiun uf those services. a common cRrrie.r. The authorization to

provide the services was obtained ttuuu~h proceedine~ R~p::l~rp. ~nd dis:tinct from anjr by \vmoh

RBI obtained its television lnoalk;(:\.sung license and ofthe same nature aJ\ those by which any

other entity would seek and l1htai tI authurization to act as a communicatinm: (lommOn c.arner.

Under federal lnw, RBI is unquestionably ~ ~(Jrnmon carrier in the provision ofthr; p",ging and

radiotelephone services which the FCC hm:; separately given it authority to prnvlde~ and

refusing to recognize it Q.e such i3 nothiJ.l,e; 0101"0 thatl i11wru~al to give recognition <lnd effect to

feder:llla.w.
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B. THl'S COURT SHOULD GRANT ALLUWANCE OF AP'P'F.A.L TO CORRECT THE DECISION

OF T.H£ COMMONWEAL'fH COURT, wmCH CONTRAVENES PRIOn. DECTSIONS OF THIS

COIJRT AND OTHER APPRLLA.rn COURTS CONCERNING Tl:IE EXEMl"nO~ OF PUBLIC

UTILITIES FROM ZONING lU:GULATION ANn WHICH. TO 1'111(; JI.:xTENT THA.T IT :DECIDEs .A.N

ISSUE OF FIRST IMPRESSION. DOES SO INCORRF.CTLY.

At least since the time of this Court's decision ill Du9'l;L~S!1~ :L.ight Co, v' Upper ~t. c;l:.:.ir

Township, 377 Ps.. '323,105 A.2d 287 (1954), in which thl;: Court consnued a provision ofIhe

former Firgt Class TO\VIlDhip Ln.w (53 r.s. §19092-3110) wWt,;h was virtuallyid.entical to th~

flre~entSection 619 of the MPC (53 P.S. §l0619), municipalities have 'lJet:ll htlld to be without

flower to rc,gulate structures ofpubli~ utilities by zoning ordinance. The Cummonwealth Court

itself reaffrnlle-.d that holding in South Coventry TOWI:l.~hipv. Pbiladelphia Electri("~,Cll~PsmY.

94 '!"a.Cmwlrh. 289, 504 A.2d 368 (19g6), cmd found it applicahle not merely to slrucLures

aet11RI,I.y involved in the physical transmission oftha RCTV'icc provided by the !,'Ubli<.: uLility. but

to all rac1litie~ of a rmbllc utihty. which would include, without limitation, any and illllUoans

and instrUmentalitief:: in ;!ny m::lnneJ:' owned, operated, lessed, licenced, used, controlled,

furnished, or ropplierl for or i.n f.'.onne'Ction with the bUflmeflc ofany public utility. The principl~

l:onsistently applied throughout in cifl<,:T.sions involving the interplay between public utilities and

mu...'rlicipalities is 'that the need for the rendition of efficient sc:rvice by public utilities transcends

the l~gilimateobjectives of anyone political fimhclivision and compels the entrustment of their

r~,l:;ul~tionto authority ofbroader juri~ciictjon.

AIL1J.uugll !he afurementioned cac;es involved pUbhc utility facilities which Were within

lhe jurisdiction of the: Pvnn~ylvania Public Utility l.ommission, the exemption provided by

16



Section n/9 of the MPe h9.EJ been consistently construed h.y ilit: appellate court.c; oHms

Commonwealth to be equally applicable to publi(; utilities which are subject to thp.j'l.1ris:diction

nftb.e FCC with respect to tht' use at issue. Commonwealth. PUC v.... WVCH Cornmuni~~tionb

Inc., supra; Hawk v. Zonin!tHearing Boatd of Dutlcr TpWlJship, 152 Pa.Cmwlth. 48, 6 '1)< A.2-d

1087 (1992). Ifthe entity demonstrates that it is required by law tu mr;:et the four criteria ~et

forth in the WVCH case, it is a public utility for purposes of SectloJ:~ 619 of the MPC. As

previously demonstrated in this Petition, there can be:; no cliSlJuLc that RBI satisfies all ofth()se

criteria with respect to the common carrier paging and rf1diotelcJ)1J.uw:: scrvicl; it has been

grnnted authority by the FCC to provide. 11:3 Batisfaction of thosc criteria alsu constitUtes more

than ~uffir:lent basis for finding that, ill the ptovi~ionoftbosc services, it acts as a COlllliJUn

carrieT, 'IS that term has been defmt:d by Pennsylvania law. Masg~j v. PUblic S;.ryicc

Commission", 124 Pa.Super. 370, 188 A. 599 (1936).

Section 17.12A ofthe Earl1'ownship Zoning Ordinance of 1996 c'X,cmpts public utilities

trom tbe Ordimm~em the same language employed by Section 619 of the .:MPC. The

qualification in the de.tinition of "public utility," at Section 302 of tho Ordinance, whioh

requires regulation a~ Hr.ommnn f.".lmier ifnot S)1,lbject to the juricdiotion of tho PcnnsylylUJ.i~

Public Utilities Commj~~ion,c!eo.ates no circumst3Ilce to be satie;fied tbaot is not met through

sa-tisfaction of the criteria set forth in the WVC.l.l case. The decision of the Commonweo.lth

Court, in failing to find exemption under 8~~tion 619 of the MPC and Section 1212A of the

Burl Township Zoning Ordinance nf r996, thus contravenes prior decisions of this Court and

oll!l;! i:1J.lpcIlaLt:: l;UUI1S construing the language ann ett~ct ot'Section 619 of the We.

-1'/-



To the extent that RBT'~ operations involve the dual functions oftclevisiun

bl"oadcastinl::!:. which is not exempt from municipal zoning regulation, and the pruvision of

common carrier paging and raniotelephone services, which nre exempt, its situation m~'ybe

viewed as presenting a case ot" first impression. The findings made by the court ofcommon

pl~as concerning the manner m wlllch RBI m:I.l.S! perform its common cQtt].cr function

u.~monstrate.however. that th~ television signa.l a.nd 211 rels.ted s.pparQ.tus and facilities

llCCclisary to ,generate ann hrn::lnrS!st it mu~t exist and be in operntion in order for the pllging aud

rcidiotelephone service to be provirted. It is thus physically impo66ible for RBI to carry out the

public utility function for which it has been separately authorized by the FCC to construct a

lowl::r omd operate. lfthe municipality may he pQmlitted ll'J regulate the teleVision broadcasting

as~eut ofil~ operations. Allowing such reeulation would contravene this Court's prior

uti\ii~ionswhich hold iliat the need for t.h~ rendition of efficient service by publio utilities

tnulsct:iLJd:s rue lcgiLimate objectives ofpolitical ~uhrilVlslons. and it would engraft upon Section

619 ofllie MPC au exc~Liunwhich is not justified hy itq Jl:tngll:lgf". nor any com:n-uction

heretofore given to it.

-18-



C. tHIs COIJl('.1' SHOULD GRANT Ar LOWANCE OF APPEAL TO CORRECT THE D.I!:("'"ISION

OF THli: r.OMMONWEALTH COURT, WHICH CONTRAVENES PRIOR DEClSIONS 01<' 'l'HIS

COunT CONCERNING EQUITABLE ESTOPPEL AS I'l' APPLIES TO GOVF.RNMENTAL ENTITlES,

ANlJ 'ro CLARIFY THE PRECISE NATURF~OF 'T"H"F. F.T .'RMENTS JU:QUlRED FOR IT£ pnOI"ER

APPLICATION'.

At the time when the Tow11ship maul:' its representation to R'RT t.o the e.ffe.ct that a

television transmissioL1 iuwtir constituted a "public utility" which would be exempt from the

applica.tion ofits Z,(11111):l; oruinancc, the ordi.Ilance in effect wa" the .....arl Township Zoning

Ordinance of 1974. Thll.t OrdUlcUlCC; 1"vU)5ult.t;l1ll0L om:, but tWo forms or "puhlic 11ttllty,"

neither of which was defined. At Section 706 uf lht' 1974 Ordinance. one undefin~ci fnrm of

"public utility" was made exempt from the appl.icatioll or lhl:: Ordinance by 1anzuag? whi~h ,

mirrored Section 619 of the Mre. Elsewhere. the OnliIllffiu~ recognized some other undefined

form of"public utility," which it allowed as a permitted use: in c;~rtainzoning districts (e.g.

Section 302(8), Section 400.2(7) and Scction 511 (7»,

The Commonwealth Court disposed ofRDI's defonse of equiinblo c::iluppcl by saying

tha.t the Townehip'o repre30nt£l.tion constituted nothing more tll~J WJ illl.iurrcL;t legal opinion,

and that a mistake of law, as opposed to 0. mi:stakc offact, dOCll not :lUpport an estoppel. TW.s

was consistent with the bolding of the court o! common pleas and with the language fuuml in

the Commonwealth Court and Superior Court decisions upon which that court relied. It does

not appear, however, that the decision is in accord with prior decisions of this Court in so

limiting the nature oftb.ose representations which may form the basis for an equjtabl~estoppel.

In L;b~~?r.);i~.tended. Care Center v, Com., neva:rtment ofPublic Welfaro, 526 !la.. 350,



586 A.2ri 'riC} (J Y9 1). this Court set forth the elements ofan estoJJpt::1 ~ (1) misleading words.

conduct) or silence by the party against whom the cBtoppel is asserteu; (2) unambiguom: proof

ofreasanahIe T'C':!l(lnce upon the misrepresentation by the party asserting the estuppt:l: and (3)

the Jack of i'l duty to inquire on the party asserting the estoppel. The case wa.~ an appe<tl .from

the Commonwealth Court, which had found that reliance upon the subject agencies' actiollS

Wit!) unreasonable because those actions were in der.ogation ofstatutory law and the plawLiff

han R duty to know what the law WM. The Supreme Court held that the Commonwealth

Coun's determination in th::lt regard W2S erroneous;.

The repre~entl'ltionwhich formed the basis for the asserted estoppel was thl;; Dljpamnent

of Publie Welfara'fl repre~E'lTlt<'ltionto the, medical provider th.a.t it would continue to remain

eligible to participate in th~ Medical Assistance progra.m, despite an earlier termination ofthc

provider by the U.S. Depaltrnent I'll" Health and Human Services. Under the applicable lElw~ the

termination by Health and Human Services was irrevocable. and further participa.tion requiTed

formal readmission. The proVider fl11.1ed to seek :l:onnal readmission in rella.nce upon the

DepaJ.'tlllCllL ufrublic Welfare's Tepre.l;eT1T~tion.

This CuurL h~ld that it would be unconscionahle tn rp.CllllTp. thp: pr.ovidt"r to repa)r funds

receIved frum Lhe Department ofPublic Welfare during itc: pE'lrfonnance in relianoe upon the

misrcpresentaliotl afier fully cooperating with the agencies re~pon~ihlc:for lc:nowin~thc law and

seeing that tht:: law i!'Lobey~q. The Court noted that, although an c~.oppel generally will not lie

against the govornment whciI:t: thy acts of its agents are in violaliun of the pO~ltive, law. even

thot rulc could not be .sIl1vishly l:'I.jJjJUI;U wllcrc.il~ 'lpplic'ltion would result in a fundamental

-20~



Lnjustil:t::.

Tht:: fure~oing deci~ion d~~rly ::lpru"~rs to provide tor the application oftha doctrinv of

equitable estoppel in cases where the sUbject repre~ent.Ation is one coonccming a matter oflo.w,

as opposed to a matter of fact. In dl~pm~ing ofthe issue solely upon the grounds that the subject

representation involved a matter of law, rat.h~r thHU a matter of fact, it would appear that the

Commonwealth COUll'S decisiOn cnntrnvem~s rhis Court"S prior decision concerning the

t::lti1l1c.uLs Ilc;l:C;~Sary to suppon an eqnitahl~ eSToppe1.

Thl;:rt: is no questton. however, that the Jaw of thIs Commonwealth is replete with

appt:llatt: decisions which explicitly hold that rf~I"rf'\~p.nt~tlonsconc.eming matters ofIaw cannot

support au cliloppel. One may also find appellate decisions which finn An e~toppel on the basis

ofrepre~eIlt.alju.uswhich clearly can only be viewed as involving mattern of law. Ifthere is a

basis fol' distiu<.:Lion, such as the namre of the entity making the repre~cnt.a.t:ionfind its

responsibility for adll1iL1il:iL~ring the law. it would appear that a decision which clearly drnws

that distinction is llcc(h:;u.

21·



niTer-tinn tn ~nr.f.r jl1dgrnent in favor of the Petitioner and against the Respondent, r-:a.rl

Common l~lea.~ of H~rk~ COl1nty. I1nd remand tile record to saId common pleas court with a

Appeal, reverse the Order of the Commonwealtll ( :nnrr Rod the Final Decree. ofthe Court of
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Respectfully ~uhmirterl,

DeSantis. DeSantis, Essig & Valeriano

CONCLUSIO~

BY~""
(

:ro~ 'ph . D~Santi!:i. Esquire
lUl:! lli fil.:aliun No. 09063
1: lCS W. Bt;:n~

IUl;lnlifi~alion No. 27955
708 CeutH; AVcHue
P.O. Box 14926
Rcal1iIlg. PA 19612A926
(610) 376·7252
Coullsd fur R~atling Broadcasting, lnc.

For the rc~aRonR I'lnoupnn the <mthority hereinbefore melltioned, the Petitioner, Rl::ading

Township.
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