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148. IT IS FURTHER ORDERED p~uant to sections 4(i) and (j), 214(a) and (c). 309. and
31O(b) and (d) ofthe Communications Act of1934l as amended. 47 U.S.c. §§154(i) and (j). 214(a) and (c).
309, and 310(b) and (d), that the application filed b~ Powertel to transfer control of licenses and
authorizations to VoiceStream in the above caption~d proceeding IS GRANTED. in the alternative. if the
proposed merger between DT and VoiceStream. as!described herein. is not consummated.

149. IT IS FURTIIER ORDERED that,pursuant to section 4(i) and (j). 214(a). 214(c). 309.
31O(b) and 31O(d) ofthe Communications Act of 1934. as amended. 47 U.S.c. §§ 4(i) and (j). 214(a) and
(c), 309, 310(b) and (d), the Petition ofWITCO to deny the applications ofVoiceStream and DT for transfer
ofcontrol is DENIED for the reasons stated herein.

150. IT IS FURTIIER ORDERED that this Memorandum Opinion and Order SHALL BE
EFFECTIVE upon release. Petitions for reconsideIfition under section 1.106 of the Commission's rules. 47
C.F.R. § 1.106, may be filed within thirty days oftqe date ofpublic notice of this order.

~RAt-.COM~~:~~NSYOMMISSION"h:.~ , /~
MagaC~oman Salas
Secretary
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Petitions for Deelantory RuUng FUed by: (5)

1. Cook InletlVS <iSM IV PCS, LLC
2. Cook In1etIVS GSM V PCS , LLC
3. E1isIta Wireltss Ventures License Subsidiary I.

L.LC.
4. Iowa Wireless Services Holding Corporation
5. Wireless Alliance, L.L.c.

Petitions to Deny Flied by: (1)

I. Jordan-Soldier Valley Telephone Co. d/b/a! WITCO·

ComlDelltS Filed b)': (21)

1. AUiance for Public Tecbno.y
2. Broadnet Wireless Broadband Networks
3. Communications Workers ofAmerica
4. COIIpl_ &. Communicati<ms Industry Association
5. Federal Bureau ofInvestigation, etal.
6. Gary C. Hufbauer and Edward M. Graham
7. Global TcleSystem5, Inc.
8. KICF.net AG
9. NatiCtnalCoQSUIDerS League
10. NtlQo~ GmbH
11. Novaxess B)/.
12. Orpnizationfor International Investment
13. QS CODDllunications AG
14. Robert J. Staalcey, Jr.
IS. Sec;urities 1Ddus1l'Y Association
16. S~ Corporation
17. S_KageU
18. The Honorable &nest F. Hollings
19. The Jonorable Michael Kantor
20. U'" States Chamber ofCommerce
21. lJTStarcom

• This Petition to Deny was originally filed in the
VoiceSnwmlC/R/proceeding,/n re Applications of
Cook Inkt Region. Inc. and VoiceStream Wireless
CorportJlirm, WT Docket No. 00-207, Order, IS Rcd
24691 (Wir. Tel. Bur. 20(0).
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Reply Comments Filed b~': (6)

1. Callahan Associates International LLC
2. European Telecommunications Network Operators
3. European Union Delegation ofthe European

Conunission
4. Novaxess B.V.
5. Organization for International Investment
6. VoiceStrearn Wireless Corporation. et al
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This AGREEMENT is made as of the date of the last signature affixed hereto, by and
between: DEUTSCHE TELEKOM AG, VOICESTREAM WIRELESS CORPORATION
("VoiceStream Wireless"), and VOICESTREAM WIRELESS HOLDING CORPORATION
(UVoiceStream Holdings") (VoiceStreIm Wireless and VoiceStream Holdings, and their
subsidiaries, are collectively referred to as uVoiceStream") on the one band, and THE fEDERAL
BUREAU OF INVESTIGATION (UFBf') and THE U.S. DEPARTMENT OF JUSTICE ("001")
on the other, (referred to individually as a "Party" and collectively as the "Panies").

RECITALS

WHEREAS, U.S. communication systems are essential to the ability of the U.S.
gOvemm.eDt to fulfill its IeSpODSibilities to the public to preserve the national security of the
United States, to enforce the laws, and to maintain the safety of the public;

WHEREAS, the U.s. govemment has an obligation to the public to ensure that U.S.
communications and Ielated information are secure in order to protect the privacy of u.S. persons
and to enforce the laws of the United States;

WHEREAS, it is critical to the well being of the nation and its citizens to maintain the
viaOility, integrity, aod security of the communication system of the United States (see. e.g.,
Presidential Decision Directive 63 on Critical Infrastructure Protection);

WHEREAS, proleClion of Classified, Conuolled Unclassified. and Sensitive Infonnation
is also critical to U.S. natiQua1 Security;

WHEREAS, Deutsche Telekom AG, VoiceStream Wireless. and Powertel, Inc.
("Powatelj bave filed (8IldIor will file) with the~ Communications Commission ("FCC")
appJicatioos under SectioDs 214 and 310(d) 01 the Communications Act of 1934. as amended (the
"Act"). seekiBg FCC coase.nt to tile traDSfcr of control to Deutsche Teletom AG of the ·Werests
of Voic:eStream Wireless and Powertel and their subsidiaries in certain authorizations and
licenses, and in connection therewith have also filed with the FCC petitions pursuant to Section
31O(b)(4) of the Act for dedaratory rulinp that Deutsche Tdckom AG's 1~ indirect foreign
owneribip of the interests ofVoiceStream WIreless and Powertel and their subsidiaries in
wireless licenses is in the public interest. mlntemational Bureau ("mj Docket No. 00187
(Lead Application for licenses and authorizations conuolled by VoiceStream Wireless,
VoiceSm-m PeS I Ucense L.LC•• F.tJe Number 0000211827; Lead Application for licenses and
authorizations conuo1Jed by Powe.rteJ, PowerteJ Kentucky Licenses, Inc., File Number
;(oo214432סס

WHEREAS, Deutsche Telekom AG is also requesting authority to acquire control of
(I) any application or authorization issued to VoiceStream's subsidiaries or Powertel's
subsidiaries during the FCC's consideration of the transfer of control and the period required feSr
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consummation of the transactions described in the above paragraph following approval Yu. "-.
Public Notice, DA 00-2251 at 2 n.6 (reI. Oct. 11. 20(0); Application for Transfer of Control and
Petition for Declaratory Ruling. In re VoiceStream Wireless, at 44-45 n.136, IB Docket No. 00­
187 (filed Sept 19.20(0) (listing pending applications». (2) construction pennits held by such
liceasees that mature into licenses after closing and (3) applications that are filed after the date of
these applications and tbat are peodiJlg at the time of consummation;

WHEREAS, Deutsche Tdekom AG is a corporation organized and existing under the
laws of the FedaaI Republic ofGermany;

WHEREAS, Deucsche Tolekom AG repmseDts that the German government owned
approximately 60% of the equity in Deutsche Telekom AG as of December 20. 2000, and that the
Gennan government's interest will decline to approximately 45% following the closing of
Deutsche TeJekom AG's mergers with VoiceStream Wireless and Powertel;

WHBRBAS, the Parties are aware that the Foreign Policy and Socarity Advisor of the
Fecleral Chancellor ofGermany, stated in a letter dated 22 September 2000, to the Assistant to
the President for National Security Affairs for the United Stales that "the German Government is
fully commilte<l to rbe full privatization ofDeutsche Telekom and to the objective of reducing its
direct stake not just to~~ but to zero," and the Economic Minister stated in a letter dated 5
September 2000, that "the German Government will continue to pursue its privatization policy
and to reduce its stake in Deutsche Telekom steadily but cautiously, that is, in a manner which is
coD5istent with the demand of the capital markets." Deutsche Telekom AG and VoiceStream
have no knOwledge that the inteDtioD of the German government is other than as stated in the
lettas;

WHEREAS, the transfers ofcontrol that are the subjects of the applications in IB Docket
No. 00187 require prior consent by the FCC, and such consent and the grant of related requested
dec1arakxy ruIigs may be made subject to conditions relatina to national security, law
~mcol. aad public safety, aod Det!tsche Tdetom AG,Vo~Wifeless and
VoioeStzam Holdinp have each agreed to enter into this Apement with the FBI and the DO]
to .tdreas issues raised by the FBI and the 001, and to request that the FCC condition the
audlorizations and licenses granted by the FCC on their compliance with this Agreement;

WHEREAS. Deutsche Telekom AG has represented that it will not exercise the
authorizatioDs and licenses granted by the FCC in IB Docket No. 00187 prior to the date on
which the Deutsche Telekom AG mergers with VoiceStream and Powerte1 have closed;

WHEREAS. on December 15,2000, the Parties filed a petition with the FCC to defer
action on the subject applications pending agreement among the Parties;

WHEREAS, by Executive Order 12661. the President. pursuant to Section 721 of the
De!ense Production Act, as amended, authorized the Committee on Foreign Investment in the
Umted ~tates (~S") to review, for national security purposes. foreign acquisitions of U.S.
compames;
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WHEREAS. Deutsche Telekom AG, VoioeStntam. and Powonel intend to submit a
VOIUDtary notice with CRUS ofDeutscbe Telekom AO'smergers with VoiceStream Holdings
and Powertel. and Deutsche Telekom AO and VoiceStream have each agreed to enter into this
Agreement to resolve any national security issues that the OOJ and the FBI might raise, including
in the CFIUS review process, consistent with Section 7.3 below; and

WHEREAS, representatives of Deutsche Telekom AG and VoiceStream have met with
repmsentatives of the FBI and the DOl to discuss issues raised by the FBI and the DOJ. In these
meetinls, Deutsche TeJetoni AG represented that <a) it bas no present plans, and is aware of DO

present plans of any other entity, as a msult of wbieh DT will provide Domestic Communications
through facilities located outside the United States (though the Parties recognize that DT may, for
bona fide commercial reasons as provided in this Apeement, use such facilities), (b) no
govemment bas. as a direct or indirect shareholder of Deutsche Te1etom AG, special voting or
veto rights concerning the actions of Deutsche Teletom AG. and is aWIle of no plans the result
of which would confer such rights to a government concerning the actions of DT, (c) DO

government has appointed more than two members of the Supervisory Board of Deutsche
Telekom AG. nor bas any foreign government appointed any members to the Management Board
of Deutsche Telekom AG, and DT is aWIle of DO plans to increase the number of such members
appointed, and (d) the members of the Supervisory Board ofDeutsche Telekom AG appointed by
the German government have always voted in line with the majority of other shareholders and
have never opposed a proposal of the Management Board or Supervisory Board of Deutsche
Telekom AG. In these meetings, VoiceStream represented that it bas no present plans, and is
aware of no present plans of any other entity. as a result of which DT.will provide, direct,
concrol, supervise or maDaF Domestic ColDlDUllicatioas through facilities located outside the
United States. In these meetings. Deutsche Telekom AG and VoiceStream represented that they
have no present plans for VoiceStream or any successor entity to provide non-wireless
telecommunications services;

NOW THBREFORE. the Parties are eateriDI into this Agmement to ac:IdIas national
security. law enforcement and public safety issues.

ARTICLE 1: DEFINITION OF TERMS

As used in this Apecment:

1. I "Call Associated Data" or ''CAD'' means aay iDformatioa related to aDomestic
Communication or related to the sender or recipieat ofthat Domestic Commuaication aad
includes without limitation subscriber identificatiOll, called party number. calling party number,
start time, end time, call duration, feature invocation and deactivation, feature inteIaClion.
registration information. user location, diverted to number, conference party numbers, dual tone
muJtifRlquency (dial digit extraction), inband and 0ut01band signaling, and party~ drop and
hold.

- 3-



FederaJ CommuicatioBS CommissjoD FCC 01-142

1.2 "Classified IDfonnation" means any information dial bas been determined pursuant to
~tive Order 12958. or any)Rdcecssor or successor order, or the Atomic Energy Act of
1954, or IDJ statute tiIat succeeds or ameads the Atomic Energy Act, to require protection against
u~ disdosure.

1.3 "Control" and ''Controls" means the power, direct or indirect, whether or not exercised,
and "bather or not eun;ised orexere.isable throuIlt the ownenhip ofa majority or a dominant
miMrity oUIle total out$Ddin, votig securities of an eatity, or by proxy voting, contractual
~ or other means. to determine. direct, or decide matters affecting an entity~ in
particular, but witboullimitation, to determine, direct, take, JQCh, or cause decisions regarding:

<a) the saIe. Iease. monpge, pledae. or other transfer of any or all of
the priIlcipal users of the eDIity, whetber or not in the o~inaIy course of
busiDcss;

(b) the dissolution of theeatity;

(c) the closiDa UJJIor relocation of the production or research and
development facilities of the entity;

<d) the tmDiDation or nonfulfillmeat of contracts of the entity~

(e) the amendment of the articles of incorporation or constituent
~t of the entity with respect to the mattors described in Section
1.3(a) through (d); or

(f) DT's obligations under this Agr=ment.

1.4 ~ Unc:lassified lDtormatioo" meaD$ unclassified informatioD, the export of
wbich is coatrolled by the lDternational Traftic.ill Ana RcguIaIioas (fi'AR), 22 C.F.R. Chapter
L SukhapIet M. or the Export Administration Regulations (EAR), IS C.F.R., Chapter VII,
Subcbapcu C.

1.5 "[)efacto" and "dejlUe" control have the meanings provided in 47 C.F.R. § 1.2110.

1.6 "Domestic Communications" means (i) Wire CommunicatioDs or Electronic
COIIlIJlUDica&iou (wbedIIf __or DOt) Dvm one U.s. location to aaothcr U.S. location and
(ii) the U.S. potU. ofa Wire CommunicatiOn or Electronic Communication (whether stored or
not) _t oriainlleS or tel'lDinttes in the United States.

1.7 "Domesnc Communications Inlrastruetwe" means (a> the transmission and 5wilChing
equipment (mcJudin& software and upgrades) U$od by or on behalfof U.S. Subsidiaries to
provide, process. direct, control. supervise or IJIIJ18F Domestic Conununications. (b) facilities
and equipment of U.S. Subsidiaries that are physically located in the United States and (c) the
facilities used by U.S. Subsidiaries to control the equipment described in <a) above. Domestic
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Communications Infrutructure does not include equipment or facilities used by service providers
that are not U.S. Subsidiaries. and that are:

(a> intercoanecting communications providers or

(b) providers of services or content that are

(i) accessible using the communications services of U.S. Subsidiaries. and

<ii) available in substantially similar form and on conunercially reasonable
tenDs through communications services of companies other than U.S.
Subsidiaries.

1.8 "DT" means <a> Deutsche Telckom AG, (b) its U.S. Subsidiaries, and/or (e) all entities
CoDCn))led by Demschc Teiekom AG that also Control the U.S. Subsidiaries. If, after the date all
the Parties have executed this Agreement, DT acquires or aeates a U.S. Subsidiary. tbcn that
U.S. Subsidiary sball be iDclnded within the defmition DT. IfDcutsebe Telckom AG, after the
date all the Parties have CMCUted this Agreement, acquires Control of any entity that also
Controls a U.S. Subsidiary, theo that entity shall be included within the definition of DT.

1.9 "Effective Date" means the date on which the Deutsche Telekom AG mergers with
VoiccStream and Powcrtel have closed.

1.10 "Electronic Communication" bas the meaning given it in 18 U.S.C. § 2510(12).

1.11 *'ElcctroDic Surveillance" means (a) rhc inten:cption of wire. oral, or electronic
communic:alions as defined in 18 U.S.C. §§ 2510(1). (2). (4) and (12). respectively. and
electroDic surveillance as defmed in 50 U.S.C. § 1801(f); (b) access to stored wire or electronic
coDUlllJlJic:alioDs. as referred to in 18 U.S.C. § 2701 et seq.; (c) acquisition of dialing or signaling
information through pen register or trap and trace devices or other devices or features capable of
acquiring such information pursuant to law as defined in 18 U.S.C. § 3121 et seq. and 50 U.S.C.
§ 1841 et seq.; (d) acquisition of location related information concerning a service subscriber or
facility; (e) preservation ofany of the above information pursuant to 18 U.S.C. § 2703(f); and (f)
including access to, or acquisition or interception of. or preservation of communications or
information as described in (a> through (e) above and comparable State laws.

1.12 "Foreign" where used in this Agreement. whether capitalized or lower case. means non­
U.S.

1.13 "Inten::ept" or "InteJeepfed.. bas the meaningdetined in 18 U.S.C. § 2510(4).

1.14 "Lawful U.S. Process" IIlC8I1S lawful U.S. fcdelaJ, Stale or local Electronic Surveillance
court on:Ie.rs OJ' audaorizatioos. and other orders. processes or authorizations for access to or
discJos,ure of Domestic Communications. Call Associated Data, Transactional Data or Subscriber
Infonnation authorized by U.S. federal. state or local law.
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1.16 "Pro forma assignments or pro forma transfers ofcontrol" are transfers or assignments
that do not "involve a substantial change in ownership or control" of the liceases as provided in
47 U.S.C. § 309(c)(2)(B). .

1.17 '"Sensitive lnfonnation" means unclassified information regarding <a) the persons or
facilities that are the subjects of Lawful U.8. Process, (b) the identity of the government agency
or CIIlDcies serving such Lawful U.S. Process, (c) the location or identity of the line, circuit,
tra_issioapath, or other facilities or equipment used to conduct Electronic Surveillance
pul'IUftDt toI..awful U.S. Process, (d) the means ofcarryiDgout ElectroDic Surveillance pursuant
to Lawful U.S. Process, (e) the type(s) of service. telephone number(s), ftlCOrds, communications,
or facilities subjected to Lawful U.S. Process, and (f) other unclassified information designated
in wr:itiDg by an authorized official ofa federal, staee or local law enforocment agency or a U.S.
intell.....e apacy as "sensitiVe Information." DT may dispute putSUa1lt. to Article 4 whether
information is Sensitive Information under subparaJrapb 1.14(1). Such information sball be
treated as sensitive Infonnation unless and until the dispute is resolved in DT's favor.

1.18 "Subscriber Information" meaDS information relating to subscribers 01 U.S. Subsidiaries
of the type .erred to and accessible subject to proCedUres specified in 18 U.S.C. § 2703(c) or
(d) or 18 U.S.c. § 2709. Such information shall also be considered Subscriber Information when
it is sought pursuant to the provisions of other Lawful U.S. Process.

1.19 -rrauactional Data" means:

(a> "call identifyinJ informatlon," as defined in 47 U.S.C. § 1001(2),
including without limitation the te1epboDe DUmber or similar identifying
desianator associated with a Domestic COIIll1lUnication;

(b) IDtemet adcbss or similar identifying designator associated with a
Domestic Communication;

(c) rbe time, date. size. and duration of a I>omI=stic Communication;

(d) any infoanation possessed by the provider of Domestic
Communications relating specifically to the identity and physical address
of the provider's subscriber. user, or account payer;

(e) to the extent associated with such subscriber, user, or account
payer, any infonnalion possessed by the Domestic ColDlDUllications
provider relating to all telephone numbers, Internet addresses, or similar
identifying designators; the physical location ofequipment. if known and
ifdifferent from the location information provided under (f)"below; types
of services; length of service; fees; and usage, including biJIing records;
and
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(f) as to any mode of transmission (including mobile transmissions).
and to the extent pennitted by U.S. laws. any infonnation indicating as
closely as possible the physical location to or from which a Domestic
Communication is transmitted.

The term does not include the content of any communication.

1.20 "United States" means the United States of America including all of its States, districts.
territories, possessions, cemmonweaJtbs, and the special maritime and territorial jurisdiction of
the United States.

1.21 "U.S. Subsid.iar.ie$tt means all those subsidiaries. divisions, depanmcnts, branches and
other COIDpODCDtS ofDT tbat provide Domestic CommunicatioDS. If any subsidiary, division,
department, branch or other component of DT provides Domestic Communications after the date
that aU the Parties execute this Agreement. then such subsidiary, division, department. branch or
other component of DT sball be deemed to be a u.s. Subsidilry. IfDT bas or in the future
obtaias deiwe or. facto control over a joint venture or other entity that provides Domestic
Communications. then the joint venture or entity shall also be deemed to be a U.S. Subsidiary.
The tem1 U.S. Subsidiaries shill not include acquisitions by Deutsche Telckom AG in the United
Slates after the date this Agreement is executed by all the Parties only if the OOJ or the FBI find
that the tenns of this Agreement arc inadequate to address national security concerns presented
by that acquisition and the necesSlry modifications to this Agreement cannot be reached pursuant
to Section 9.11 below.

1.22 "Wire Communication" has the meaning given it in 18 U.S.C. § 2510(1).

1.23 Other capitalized terms used in this Agreement and not defined in this Article sball have
the meanings assigned them elsewhere in this Agreement. The definitions in this Agreement arc
applieable to the singular as well as the plural forms of such terms and to the masculine as well
as to the feminine and neuter JCDders of such term. Wbenevcr the words "include." "includes,"
or "including" arc used in this Agreement. they shall be deemed to be followed by the words
"without limitation."

ARTICLE 2: FACILI11ES, INFORMATION STORAGE AND ACCESS

2.1 Except to the extent and under conditions concurred in by the FBI and the DOJ in
writing:

(a) all Domestic Communications Infrastructure that is owned,
operated, or controlled by VoiceStrea.m shall at all times be located in the
United States and will be directed. controlled, supervised and managed by
VoiceStream; and
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(b) all Domestic Communications Infrastructure not covered by
Section 2.1(a)sbalIat all times be k:»c:atcd in the United States and shall be
diRcted. controlled. supervised and managed by a U.S. Subsidiary, except
strictly for bona./itU commercial 1e8SOIlS;

(c) all Domestic Communications that are carned by or through, in
whole or in part. the Domestic COIDIDUDications Iofrasuucturesl1all pass
through a facility under the control of a U.S. Subsidiary and physically
located in the United States. from which Electronic Surveillance can be
~ pursuant to Lawfal U.S. Process. DT will provide technical or
other assistance to facilitate such Blectronie Surve.iJ1l11Ce.

2.2 DT sball take all practicable steps to configure its Domestic Communications
Infl'aStl'UCt\ft to be capable ofc:omplyiDa. _ Drs empto,ees in the Utlited States will have
uncanstraiDed authority to complY. in an eft'ective. efficient. and 1IDimpecIed fashion. with:

(a> Lawful U.s. Process.

(b) tile orders ofthe Pn:lsident in the exercise ofhisIber authority under
§ 706 ofthe ·ComnumicatioRs Act of 1934. as 1lDeDded. (47 U.S.C.
§ 6(6). and UDder § 302(e) of tile AviatioB Act of 1958 (49 U.S.C.
§ 40107(b» and Executive Order I 1161 (as amended by Executive
Order 11382). and

(e) National Security and Emergency Preparedness mles. regulatiODS
and orders issued pursuant to the Communications Act of 1934. as
amended (47 U.S.C. § 151 et seq.).

2.3 U.S. Subsidiaries shaD make available in the United States Ik following:

<a) steRd DoDlClStic CommunicatioDS. if such communications are
stoR:d by a U.s. Subsidiary (or any entity with which a U.S. Subsidiary has
contracted or made ocher arranaemertts for data or communications
processing or storage) for any reason;

(b) any Wire Communications or Electronic Communications
(iBcluding any other type of wire. voice or electronic communication not
covered by the deflnitions of Wire Communication or Electronic
Communication) received by. intended to be received by. or stored in the
account ofa customer or subscriber ofa U.S. Subsidiary, if such
communications are stored by a U.S. Subsidiary (or any entity with which
a u.s. Subsidiary has CODtnICted or made odIer ammgements for data or
communications processing or storage) for any reason;
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(c) Transactional Data and call Associated Data relating to Domestic
Communications. if such data are stored by a U.S. Subsidiary (or any
entity with which a U.S. Subsidiary has contracted or made other
arrangements for data or communications processing or storage) for any
reason;

(d) Subscriber lnformation concerning customers or subscribers of a
U.S. Subsidiary. if such .informarion are stored by a U.S. Subsidiary (or
any entity with which a U.S. Subsidiary bas contracted or made other
arrangements for data or communications processing or storage) for any
reason; and

(e) billing records relating to customers and subscribers ofa U.S.
Subsidiary for so long as such records are kept and at a minimum for as
long as such records are required to be kept pursuant to applicable U.S.
law or this Agreement

2.4 U.S. Subsidiaries sball ensure dlat the daIa and communications described in Section
2.3(a) - (e) of Ibis Agreement are stored in 8 manner not subject to mandatory destruction under
any f<Rign laws. ifsuch data and communications are stored by a U.S. Subsidiary (or any entity
with wbich a U.S. Subsidiary has contral:fCd or made other arrangements for data or
communications processing or storage) for any reason. U.S. Subsidiaries shall ensure that the
data and communications descnDed in Section 2.3(8) - (e) of this Agreement shall not be stored
by 8 U.S. SUbsidiary (or any entity with which a U.S. Subsidiary has contracted with or made
other arrangements for data or communications processing or storage) outside of the United
States unless such storage is strictly for bona fide commercial reasons weighing in favor of
storage outside the United States.

2.5 DT sball stom for at least two.)lCII'S all bWinI records maintained by U.S. Subsidiaries for
their customers and subscribers.

2.6 Upon 8 request made pursuant to 18 U.S.C. § 2703(f) by a governmental entity within the
United States to preserve any iDformatioo in the possession. custody. or control of DT that Idates
to (a> a customer or subscriber ofa U.S. Subsidiary. or (b) any communication ofsuch customer
or subscriber described in <a) above. or (e) any Domestic Communication. DT shall stom such
preserved records or other evidence in the United States.

2.7 Nothing in this Agreement shall excuse DT from any obligation it may have to comply.
with U.S. legal requirements for the retention. preservation. or production ofsuch information or
data.

2.8 Except strictly for bonafide commercial reasons. DT shaH not route a Domestic
Communication outside the United Swes.
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2.9 DT.shall comply, with respect to Domestic Communications, with all applicable FCC
rules aDd~ governing access to and stonge of Customer Proprietary Network
Information \CPNlj, as defined in 47 U.S.C. § 222(f)(1). .

ARTICLE 3: SECURITY

3.1 DT shall take allreasoDable measures to prevent the use of or access to the Domestic
Coeummie«iaBs Infrasttuctwe to conduct B1ec:tronic SurveiDance in violation of any U.S.
fe4efal, ... or local laws or the terms of this~t. With regard to Domestic
Cc*tIiluDic:atiaas IDfiastr8ctUte under the control ofDT, these measures sbaIl take the form of
detailed teelJnical, organizational. personnel related policies and written procedures, necessary
implementation plans. and physical security measutes.

3.2 DT shall aot. cIinlctIyor iadinM:tly. disclose or permit disclosure of, or provide access to
Dc...Ct.'mmIInit::atioDs, Call Associatecl Data,TrailsactioGal Data. or Subscriber lDformation
staftld by DT in the United States to any person if the purpose of such access is to respond to the
legal process or the request of or on behalf ofa foreign government, identified representative,
coJlllODllU or subdivision thereof without the express written CODSeDt of the DOl or the
a~of a court ofcompetent jUri.sclictioG iDtbe United Srara. ADy such req.-s or
su~of legal process dacrlbed in this Section 3.2 of this AJ1'eeD*l1 sIaal1 be rqJOlUld to
the OOJ as soon as possible and in no event later than five business days after such request or
lepproeess is received by and known to DT. DT shall take reasonable measures to~ that
it will learn of all such requests or submission of legal process described in this Section 3.2 of
thiS~t

3.3 DT sba1l not, directly or indirectly, disclose or permit disclosure of, or provide access to:

(a) Classified or Sensitive Information. or

(b) Subscriber Iaform8tion, Transactioul Data, Call Associlled Data,
or a copy of any Wire Communications or Electronic Communication
intercepted or acquired pursuant to Lawful U.s. Process

to ., fc:nipgo~ identified repraentative. component or subdivision tbeJeof without
~I aUappJicable U.S. federal. state and Iocallepl requirements pertinent thereto. and
obCaidiDg theexpleSS written consent of the 001 or the authorization of a court ofcompetent
juridction in the United States. Any requests or any legal process submitted by a foreign
goveqament, III identified representative. a component or subdivision thereof to DT for the
comt*Jnications, data or information identif.ted in this Section 3.3 ot this AgJeeJDent tbar is
mainraiDed by DT shall be referred to the DOl as soon as possible and in no event later than five
business days after such request or legal process is received by and known to DT unless the
discJOIln .of the~st or legal process would be in violation of an order of a court of
competent jurisdiction within the United States. DT shall take reasonable measures to ensure
that it will Jearn ofall such requests or submission of legal process described in this Section 3.3
of this Agreement.
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3.4 At least every 3 months. DT shall notify OOJ in writing of legal process or requeSts by
foreign nongovenunental entities for access to or disclosure ofDomestic Communications
carried by or through. in whole or in part. the Domestic Communications Infrastructure unless
the disclosure of the legal process or request would be in violation of an order of a coun of
competent jurisdiction within the United States.

3.5 Within 60 days after the Effective Date, DT shall designate points of contact within the
United States with the authority and responsibility for accepting and overseeing the carrying out
of Lawful U.S. Process to conduct Electronic Surveillance ofor relating to Domestic
Cmmunieations carried by or through. in whole or in part, the Domestic Communications
Infrastructure; or relating to customers or subscribers of U.S. Subsidiaries. The points of contact
shall be assiped to DT security office(s) in the UDited States. shall be available 24 hours per
day, 7 days per week and shall be responsible for accepting service and maintaining the security
of Classified Information and any Lawful U.s. Process for EIedronic Surveillance ofor relating
to Domestic Communications carried by or through, in whole or in part, the Domestic
Communications Infrastructure, or relating to customers or subscribers of U.S. Subsidiaries, in
accordance with the requil'emeDts of U.S. law. Promptly after designating such points of contact,
DT sball notify the FBI and the DOJ in writing of the points of contact, and thereafter shall
promptly notify the FBI and the DOJ of any change in such designation. The points ofcontact
shall be resident U.S. citizens who are eligible for appropriate U.S. security clearances. DT shall
cooperate with any request by a government entity within the United States that a background
check and/or security clearance process be completed for a designated point of contact.

3.6 DT sball protect the confidentiality and security ofall Lawful U.S. Process served upon it
.and the CODfideatiality and security of Oassified Information and Sensitive Infonnation in
accordance with U.S. federal and state law or regulation.

3.7 DT shall, within security office(s) in the United States:

(a) take appropriate measures to prevent unauthorized access to data or
facilities that might contain Classified Information or Sensitive .
Infonnation;

(b) assign U.S. citize~, who meet high standards of trustworthiness
for maincainiDg the confidentiality of Sensitive Information, to positions
that handle or that ~guladydeal with information identifiable to such
person as Sensitive Infonnation;

(e) upon request from the OOJ or FBI. provide the name. social
security number and date ofbirth ofeach person who regularly handIes or
deals with Sensitive Infonnation;

(d) require that personnel handling Classified Information shall have
been granted appropriate security clearances;
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. (e) provide that the points of contact described in Section 3.5 of this
Agreetnent stud) have sufficiCftt authority over any Of»T'semplo~
who may handle Classified Information or Sensitive Information to
maintain the confidentiality and security of such infonnation in accordance
with applicable. U.S. legal authority and the teons of this Agreement; and

(f) maintain appropriately secure facilities (e.g., offices) for the
handling and storage of any Classified Information and Sensitive
Iaformation.

3.8 DT shaD instruct appmpriate officials, ernplo)'eeS, contractors. and agents as to their
obIfIatiODS under this~t, including the reporting requirements of Sections 5.6 and 5.7 of
thiS il6Lpeement, IDd stull issue periodic reminders to them ofsuch obligations.

3.9 Nothing contained in this Agreement shall limit or affect the authority ofa u.s.
govemment aaeacY to deily, limit or revoke DTs access to Classified, Controlled Unclassified,
and Sellsitive Information under that ageucy's jurisdiction.

ARTICLE 4: DISPlJTFS

4.1 ThePanies sbaIl use their best effons to resolve any disagreements that may arise under
this ApeemenL Disapcements shall be addressed. in the f1I'St instance. at the sl8ff level by the
Parties· .desi@I*ed n:pwenWives. Any disapeemaIt that bas not been JeSOlved at that level
shall be submiUecI prumpdy to higher audlorized ofIicj" unless the FBI or the DOl believes
that imponant national interests can be protected. or DT believes that its paramount commercial
interests can be resolved, only by resoning to the measures set fOlth in Section 4.2 of this
Agreement. If. after meeting with higher authorized otrlC~ any of the Parties detennines that
further negotiation would be fruitless. then that Party may reson to the remedies set forth in
Section 4.2 of this Ap:ement. If resolution ofa disagreement lequires access to Classified
Infonnation. tbePanies sball designate a person or persons possessiDg the appropriate security
clearances for the purpose of resolving that disagreement.

4.2 Subject to Sectic.ID.4.1 of this Apwment. if any of the Parties believes that any other of
the<1Wtieshas~er is aboUt to breach this Agreement, that Pany may bring an action
agaiAst the other Party for appropriate judicial relief.

4.3 Deutsche Telekom AG agrees that the United Stales would suffer irreparable injury if for
any JaSOD DT'-iled to perform any of its significant obliptioDs under tbis Agreement, and that
monecary reliefwould not be an adequate mnedy. Accordingly, Deutsclte TeJekom AG agrees
that. in seeking to enforce this Agreement against OT, the FBI and the DOJ shall be entitled, in
addition to any other remedy available at law or equity, to specific perfonnance and injunctive or
other e41UitabJe relief.
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4.4 . The availability ofany civil remedy under this Agreement sball not prejudice the exercise
of any other civil remedy under this Agreement or under any provision of Jaw. nor shall any
action taken by a Party in the exercise of any remedy be considered a waiver by that Party of any
other rights or remedies. The failure of any Party to insist on strict performance of any of the
provisions of this Agreement. or to exercise any right they grant. shall not be construed as a
relinquishment or futut'e waiver. rather. the provision or right shall continue in full force. No
waiver by any Party of any provision or right shall be valid unless it is in writing and signed by
the Patty.

4.5 OT .-ees that. to the extent that it or any of its property <including FCC licenses and
autborizatioDs and intangible property) is or becomes entitled at any time to any immunity on the
ground of sovereignty or otherwise based upon a status as an agency or instrumentality of
government from any legal action. suit or proceeding or from setoff or counterclaim relating to
this Agleement from the jurisdiction ofany competent comt or the FCC. from service of process.
from attaebmeot prior to judgmeDt. from attachment in aid of execution of a judgment from
execution pursuant to a judp1ent or arbitral award, or from any other legal process in any
jurisdiction. it. for itself and its prOperty expessly, irrevocably and unconditionally waives, and
agrees DOl to plead or claim. any such immunity with respect to matters arising with respect to
this Agreement or the obligations haein (including any obligation for the payment of money) in
any paoceediag brought by a U.S. federal, state or local governmental authority. OT agrees that
the waiver in this provision is irrevocable and is not subject to withdrawal in any jurisdiction or
under any statute. including the Foreign Sovereign Immunities Act. 28 U.S.C. Section 1602 et
seq. The foregoing waiver shall constitute a present waiver of immunity at any time any action is
initiated by a U.S. federal. state or local governmental authority against DT with respect to
compliance with this Agreement. .

4.6 It is agreed by and between the Parties that a civil action among the Parties for judicial
relief with respect to any dispute or matter whatsoever arising under, in connection with. or
incident to, this Agn:ement shall be brought, if at all, in the United States District Court for the
District of Columbia.

4.7 Nothing in this .Agreement shall limit or affect the right of a U.S. government agency to:

<a> seek revocation by the FCC of any license, permit. or other
authorization granted or given by the FCC to DT, or any other sanction by
the FCC against OT. or

(b) seek civil sanctions for any violation by OT of any U.S. law or
regulation or term of this Agreement, or

(c) pursue criminal sanctions against OT, or any director, offICer.
empJoyee. representative, or .ot of OT. or against any other person or
entity, for violations of the criminal laws of the United States.
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4.8 This Article 4, aad tile obligations imposed and rights conferred herein. shall be effective
upqn the -eculion of this Agnlcment by all the Parties.

Ul1CI& 5: AUDITING, REPORTING, NOnCE AND LIMITS

5.1 HDT mates any filing with the FCC or any other governmental agency relatinJ to the de
jure or de facto control of DT, except for filings with the FCC for assignments or transfers of
coatrol to Illy U.s. suhsidiat)' ofDT that &Ie pro/omItl, DT sball promptly provide to the FBI
aDf,l,fho DOl wriuea DOlicc aad copies of such fWag. This Section 5.1 is effective upoo
executicmof tbis Apement by all the Parties.

5.2 Effective upon execution of tbis AJleemeDt by all the Panics, DT shall provide to the FBI
and the DOJ written DOtice within 14 days after leaming that any fcnip gOYelDlDall. any
fOleip 1O'\IG"QIDeDt COIItI'OIlod emily. or any other foreign eati.ly obtains or seeks to obtain an
owncmsllipiaterat 01' ineroase its cxilQnlowoenhip intaest (direcl or infiimct) in DT to a level
such. that _ fon:ip goveI1IDICDt or emily is itselfenlided to (i) 80aId of Diftlctors
re~tatiOil (including representation OD the Management Board or Supervisory Board), (ll)
spocial voting or veto ri&bts. or (iii) minority shareholder rights under applicable Articles of
In~bylaws (or eqllivalalt documeIlts), or other coastituent apw:ments; or in the case
ofa fon:ianenti1¥, obtaias Control of DT. To the extent known to DT, such notice shall, at a
miDiJDum, <a) identify tile fexeip govc:mmeot or foreign entity, (1) quantify the amount of
ownersbip inteRSt in DT that the entity holds or will likely hold, and (c) include a descriplion of
the tnmsaetion that has resulted in or through which the foreign government or foreign entity
seeks to obtain Control of DT.

5.3 U.S. Subsidiaries sbaU provide to the FBI and the DOJ 30days advaDce notice if a U.S.
Suesidiary (or anyemity with wbich a U.S. Subsidiary has contraeted or made other
arrwnpmems for data 01' communications processing or storage) plans to store a Domestic
Cou...uDicatioft. TnmsactioDal Data, Call Associated Data. or Subscriber InformatiOD outside of
theUDited Stares. Sucb notice sball, at a minimum, <a> include a delscription oftbe type of
information to be stored outside the United States, (b) identify the custodian of the information if
othettban a U.s. Subsidiary, (c) ideDtify the location where the information is to be located, and
(d)w.tifylbe f8ctors considaed in deeidiag to store the irtfotmatiOn outside of the United
States (see Section 24 of this Agreement). This Section 5.3 is effective 30 days after execution
of this Agreement by all the Parties.

5.4 DT bas entered into or may eater into joint ventures under which the joint venture or
entity may provide Domestic CommuDications. To the extent DT does not have def/ICIO or de
ju~ CODtIO.I over such joint vencum or entily, Dr shall in good faith e~vor to have such entity
comply with this Agreement as if it were a U.S. Subsidiary and shall consult with the FBI or the
001 about the activities ofsuch entity. This Section 5.4 is effective upon execution of this
Agn:lament by all the Parties. Nothing in this Section 5.4 does nor shall it be construed to relieve
DT of its obligations under Sections 2.3 and 2.4 oftms Agreement.
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5.5 IfDT outsources functions covered by this Agreement to a third party that is not a U.S.
Subsidiary. DT shall take reasonable steps to ensure that those third parties comply with the
applicable terms of this Agreement. Such SlCps sball include: <a) DT shall include in the
contracts of any such third panies written provisions requiring that such third parties comply with
all applicable terms of the Agreement or take other reasonable, good-faith measures to ensure
that such third parties are aware of. agree to. and are bound to comply with the applicabJe
obligations of this Agreement, (b) if DT learns that the outsourcing third party or the outsourcing
third party's employee has violated an applicable provision of this Agreement, DT will notify the
DOl and the FBI promptly, and (c) with consultation and, as appropriate. cooperation with the
DOJ and the FBI, DT will take reasonable steps necessary to rectify promptly the situation,
which steps may (among others) include tenninating the arrangement with the outsourcing third
party. including after notice and opportunity for cure. and/or initiating and pursuing litigation or
other remedies at law and equity.

5.6 If any member ofa DT Board of Dilectors (including a Maaagement Board or
Supervisory Board) or member of the senior~tof DT (including the Chief Executive
Officer, President. General Counsel. ChiefTecbnical Officer. Chief Fmancial Officer or other
senior officer) leams that any foreign government:

(a) plans to participate or bas participated in any aspect oftheday-to-
day management of DT in such a way that interf~with or impedes the
performance by DT of its duties and obligations under the terms of this
Agreement. or interferes with or impedes the exercise by DT of its rights
under the Agreement. or

(b) plans to exercise or bas exercised, as a direct or indirect
shareholder ofDT or its subsidiaries. any Control of DT in such a way that
interferes with or impedes the perfonnance by DT of its duties and
obligations under the terms of this Agreement. or interferes with or
impedes the exercise by DT of its rights under the tenDS of this
Agreement. or foreseeably concerns DT's obligations under this
Agreement.

then such member shall promptly cause to be notified the Vice President for Legal Affairs or
other designated representative of a U.S. Subsidiiry located in the United States. who in tum.
shall promptly notify the fBI and the DOl in writing of the timing and the nature of the
govemment·s plans and/or actions. This Section 5.6 is effective upon the execution of this
Agret"ment by all the Parties.

5.7 DT shall take practicable steps to ensure that, if any DT official, employee, contractor or
agent acqUiRlS any information that n:asonabty indicares: (8) 8 breach of this Agreement; (b)
ElectlODic Surveillance conducted in violation of federal. state or local law or regulation; (c)
access to or disclosure of CPNI or Subscriber Information in violation of federal. state or local
law or regulation (except for violations of FCC regulations relating to improper use of CPNI); or
(d) improper access to or disclosure of Classified Information or Sensitive Information. then DT
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shall notify the FBI and the OOJ in the same manner as specified in section 5.6 of this
Agrtemeat. This report shall be made promptly and in any event no later than 10 calendar days
after DT acquiNd iDfonluation iDdicatiftg a matter described in 5.7(a)-(d) of this Agreement. DT
shaQlawfuHy 400perate in investigalia, the matters described in 5.6 and 5.7(a)-(d) of this
AgRllement. or need not report information wbeJe disclosure ofsuch information would be in
violatioD ofan order ofa court of competent jurisdiction in the United States. This Section 5.7 is
effeetiw 30 days after' executioR of this Aareemeat by all the Parties.

5.8 ID I'eSpoDiC to reaso~ requests IDaCIe by the FBI or the OOJ, DT shall provide access
to information concemiaJ tedmic:al, physical, managelllflDt. or other security measures and other
retIlIOD8bIy available infonnation needed by the DOJ or the FBI to assess compliance with the
t....ffective aenns of flUs Aiteement. This Sedion' 5.8 is effective upon execution of this
Agreement by all the Parties.

5.9 Upon reasonable DOtic:e and durin, reasonable hours. the FBI and the DOJ may visit and
inspect.ypad of DT's· Domestic:Co~ I.Dfrassruc:t1R and security offices for the
plJllllOSe of verifyiDa COlDPIiaace with the __ of this Ap:emeat. DT may have ~riate DT
emplo}'eCS accompany U.s. government represeatatives throughout .ysuch iDspectiaa.

5.10 Upon reasonablenotic:c from the FBI or the DOJ, DTwill make available for interview
0.....or~ofDT, IDd will seek to require COD1raCtors to make available appropriate
~located in the UDited States who _ in aposition to provide iIlformation to verify
coep1iaDce with the theD-cffective terms of this~t. This Section 5.10 is effective upon
execution of this Agreement by all the Partics.

5.11 On or before the last day of January ofead1 year. a designated senior corporate officer of
~ TeleJrom AG sbaIlsubmit to:theFBI aad tbeDOJ a RipXt assessing DT's compliance
with tbeterms of this Aareemeat for the precediDl calendar year. The report shall include:

(a> a copy of the policies and procedures adopted to comply with this
Aareemeat;

(b) a summary of the changes, if any, to the policies or procedures, and
the reasoDS for those changes;

(c> a SUIllDlII'Y of 88Y known acts of 1lOJICOIDPiaN:c with the tenDs of
this Apeement. w1letherinaclvetrent or in_tiona!, with a discussion of
what steps have been or will be taken to prevent such acts from occurring
in the future; and

(d) identification ofany adler issues that. to DT's knoWledge. will or
reasonably could affect the cffcctjveness ofor compliance with tttis
AgreemenL

-16·
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5.12 Effective upon execution of this Agreement by all the Panies, all notices and other
communications given or made relating to this Agreement, such as a proposed modification,
shall be in writing and shall be deemed to have been duly given or made as of the date of receipt
and shalJ be (a) delivered personally, or (b) sent by facsimile, (c) sent by documented overnight
courier service, or (d) sent by·registered or certified mail, postage prepaid, addressed to tbe
Parties' designated representativesat-the addresses shown below, or to such other representatives
at such others addresses as the Parties may designate in accordance with this Section:

Department of Justice
Assistant Attomey General
CrimiDal Division
Main Justice
950 Peoasylvaoia Avenue, NW
Washington, DC 20530

Federal B\nau of Investiption
Genaal Couasel
935 PeaasylvaDia Aveaue. NW
Washington, DC 20535

With acopy to:
The Assist8Dt Director
Natioul Security Division

Deutscbe Telekom AG
P.O. Box 2000
53105 Bonn, Garmany
Atteaion: WoJ.faanl }{opf (OWP 10)

With a copy to:
WiImK. Cudec.t Picka'iaI
244S M Sueet N.W.
WasbiIIIpoa. D.C. 20037-1420
Attention: Sheila C. Cheston

VoiecStream Wireless Holding Corporation and
VoiceStream WiIe1ess Corporation
3650 131st Aveaue
BeBe\'Ue. WasbiDltoD 98006
Attention: Vice Praident ofLepf Affairs

With a copy to:
Morrison &: Foerster UP
2000 Pennsylvania Avenue, N.W.
Washington, D.C. 20006-1888
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Attention: Doane F. Kiechel

O'Me!veny &; Myers UP
55513111 81. NW, Suile SOO West
WastUnaton. D.C. 20004-1109
A_boa: Stephen Harburg

ARTICLE 6: FREEDOM OF INFORMATION Acr

FCC 01-142

6.1 1be FBI and the DOJ sball take all reasonable measures to protect from public disclosure
all illformation submitted by DT to the FBI or the DOJ in connection with this Agreement and
clearlymarked with the 1eFnd providing "Confidential; Subject to protection under 5 U.S.C.
§ 553(b); Not to be released without notice to DT," or similar desipation. Such IDIIkiIlgs shall
sigaify that it is the position of DT that the information so marked constitutes ""trade secrets"
and/or "commercial or financial information obtained from a person and privileged or
confidential... or otherwise warrants protection within the meaning ofS U.s.C. § 5S2(b). If a
request is made under 5 U.S.C. f 552{aX3) for information so ID8lbd., and disclosure of any
information (mcluding disclosure in Iedaeted fonn) is contemplated. the FBI or the DOJ, as
appropriate, sball notify Deutsche Telekom AG. pursuant to Section 5.13 of Ibis Agreement. or
notify the submitting DT entity of the intended disclosure as provided by Executive Order 12600,
52 Fed. Reg. 23781 (June 25. 1987). IfDT objects to the intended disclosure and its objections
are not sustained. the FBI or the DOJ. as appropriate, shalJ notify the submitting entity and
Deutsche Telekom AG of its intention to release (as provided by Section SofE.O. 126(0) not
later than 10 bnuness days prior to disclosure of the cballenged information. This Section 6.1 is
effective upon execution of this Agreement by all the Parties.

6.2 The OOJ and the FBI acknowledge that officers and employees of the United States and
of any departInent or agency thereof are subject to liability under 18 U.S.c. § 1905 for unlawful
disclosure of infOJ1D8tion provided to them by the other Parties to this Agreement.

6.3 Nothing in this A.&Jeement sball prevent the FBI or the OOJ from lawfully disseminating
infonuatioll as appropriate to seek enforcement of this Agreement. provided that the FBI aad the
DOl take all reasonable measures to procect from public disclosure the information marked as
described in Section 6.1.

ARTICLE 7: FCC CONDmON AND cnus

7.) Upon the execution of this Agreement by all the Parties, the FBI and the DOl sball
promptly notify the FCC that, provided the FCC adopts a condition subsfaQliaUy the same as set
forth in Exhibit A attached hemo (the "Condition to FCC Licenses"), UIe fBI and tile 001 have
no objection to the FCC's consent to the proposed transfers ofcontrol of the authorizations
currently held by VoiceStream Wireless, Powenel, and their subsidiaries that are the subject of
the application filed with the FCC in IB Docket No. 00187, or the authority Deutsche Te1ekom
AG seeks to bold 1~ indirect control of those licenses.

. II·
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7.2 DT agrees that in its applications or petitions to the FCC for licensing or other authority
filed with the FCC after the Mective Date. except with respect to proforma assignments Or pro
forma transfers of control. it shall request that the FCC condition the grant of such licensing or
other authority on DT's compliance with the terms of this Agreement. The FBI and the 001
reserve the right to seek additional or different terms that would. consistent with the public
intertst, address any lJm:at to their ability to enforce the laws, preserve the national security and
protect the public safety raised by the transactions underlying such applications or petitions.

7.3 Provided that the FCC adopts the Condition to FCC Ucenses, the Attorney General shall
not IIJake any objection to the CFIUS or the ~ident concerning the grant of the proposed
traDsfers ofcontrol of the autlaorizations and licenses CtUmltly held by VoiceStteam Wueless
and Powertel that are the subject of the applications filed with the FCC in IB Docket No. 00187.
the authority Deutsche Telekom AG seeks to hold 100% indirect control of those licenses and
authorizations, or Deutsche Te1ekom AG's mergers with VoiceStream and Powcrtel. This
commitment, however. does not extend to any objection the Anomey General may wish to raise
with the CFlUS or the President in the event that <a> DT fails to comply with the tenDS of this
Agmoment, (b) the Attorney OeDeralleams that the representations ofDeutsehe Te1ekom AG.
VoicoSueam or Powerte1 made to the DOJ. the FBI, or the FCC above are materially llI1tlue or
incomplete, (c) there is a material increase in the authority of a foreign entity to exercise Control
of DT. or (d) there is any other material change in the cireumstances associated with the
transactions at issue.

ARDCLE 8: PREVIOUS AGREEMENTS WITH VOICBSfREAM

8.1 VoiceStteam remains bound to comply with its obligations imposed pursuant to the
agreement entered between VoiceSueam and the FBI and the DOJ dated January 26. 2000. and
such~t lUUIins ia fullforoe aDd effect DAtil. and shall not terminate or be suspeaded
before. all the conditions set forth in Section 8.2 below are met.

8.2 The qreement between VoiceStream and the FBI and the 001 dated January 26. 2000
shall terminate upon, and only upon, the happening of all the following events: <a> the Parties.
and each of them. execute this Ap'eement. (b) the FCC adopts the Condition to FCC Licenses
and (c> Deutsche TeJe1com AG, VoiceStn:am WHeless. and all other necessary parties
succeslfulJyand fully consummate the proposed transactions between VoiceStmun and
Deutsche Telekom, and their respective subsidiaries that underlay the applications for authority
of Deutsche Telekom AG and VoiceStream Wireless filed with the FCC in IB Docket No. 00187
under sections 214 and 3 100d) of the Act.

ARTICLE 9: OTHER

9.1 ~ Tele1tom AG rqesents that it has and shall continue to have throughout the
term of this Apeement the full right to enter into this Agreement and perfonn its obligations
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<.ucIiDa.~to DT)~ and that this Agreement is a lepI, va1id.-lI\d binding
obUaadon ofDeutscbe Telekom AG and DT enforceable in accordance With its terms.

9.2 Voice$tream WU'Cless tqnSe8tS that it bas and shall continue to have throughout the
tena of this ApeeJDlDt tile fullright to eat« into this Apemem and perfonn its obligations
tMnuo4et and that this Aareement is a~ valicI. and bindinl obliptiaft of VoiceStream
WiJeless enfo.n::eabJe in accordance with its terms.

9.3 V~treamHo,Jdinp rcpreseats that it bas and shall continue to have throughout the
tena ofthisA~ die fuJI riabt to... into tis AaRemeat _perform its obligations
helllUDAkr and-that this Agreement is a legal, valid. and binding obIigadoD otVoiceSuam
Hol4inp eaforceable in accordance with its tcnns.

9.4 The Article beadiJlP 8Dd llumberiD,a iJ:a this Ageemea.t areinsened for convenience only
and sbatl DOt affect the IMInina or iDterpIeIatioD ofthe tenDs oftbis AgreemeIlt.

9.5 Nothing in this Aareement is inteDded to limit or constitute a waiver of <a) any obligation
imposed by any U.S. fecferal, state or local laws on DT or VoiceSueam. (b) any enforcement
au""ty available under any U.s. or state laws. (c) the sova:eip immuDiiy of the United States.
or (~ any authority the U.s. aovemment may possess over the activities ofDT or VoiceStream
or facilities of DT or VoiceStream located within or outside the United States.

9.6 All references in this Agreement to statutory provisions shall include any future
arneodmen.ts to such statutory provisions.

9.7 Notbing in tbis Agreement is intended to confer or does confer any rights on any person
other than the Parties and any u.S. IOvemmental authorities entitled to effect Electronic
SUl'Yeillance pursuant to Lawful U.s. Process.

9.8 NoDe of tbe termS of this Agreement sba11 apply to <a> anyservic:es tbIt a DT entity other
thaD VoieeSueam provides in the United StIteS punuant to Section 214 of Ihe Commuuications
Act of 1934, or (b) any noncommunications services provided by DT unrelated to the provision
of DoJuescic Communications.

9.9 This AgreeJIJent may oo1y be modified bywriuen.~ signed by all of the Parties.
The fBI and the OOJ agree to coosider in &ood faith and promptly possible modifICations to this
Agmemeat ifDeutscbe Telekom AG or Voic:eStream believes that the respective obligations
imposed on them under tbis AJreement~ substantially more restrictive than those imposed on
other U.S. and foreign licensed service providers in like circumstances in order to protect U.S.
national security, law enforcement. and public safety concerns. Any substantiaJ modification to
this Agreement shall be reported to the FCC within 30 days after approval in writing by the
Parties.

9.10 The DOl and the FBI agr= to negotiate in good faith and promptly with respect to any
request by DT for relief from application of specific provisions of this Agreement to future DT
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activities or services if those provisions become unduly burdensome to DT or adversely affect
DT's competitive position. or the German government's interest in DT decreases substantially.

9. ] 1 If. as provided in Section 1.21. the DOJ or lhe FBI finds that the terms of this Agreement
are inadequate to address national security concerns presented by an acquisition by Deutsche
Telekom .AG in the United States after the date that all the Parties have executed this Agreement.
DT will negotiate in good faith to modify this Agreement to address those concerns.

9.12 If any portion of this Agreement is declared invalid by a U.S. court of competent
jUrisdiction. this Agreement shall be construed as if such portion had never existed, unless such
conscruction would constitute a substantial deviation from the Parties' intent as reflected in this
Agreement.

9.13 1bis Agreement may be executed in one or more counteIparts, including by facsimile,
each of which shall together constitute one and the same instnuneDt.

9.14 This Agreement sball inure to me benefit of, and shalI be binding upon, the Parties, and
their respective successors and assigus.

9.15 This Article 9. and the obligations imposed and the rights conferred herein, is effective
upon the execution of this AgRement by all the Parties.

9.16 Except as otherwise specifically provided in the provisions of this Agreement. the
obliaalions imposed and riJbts conf«red by this Agreement shall take effect upon the Effective
Date. This Apeemeot sbaI1 be Dull and void in its entirety ifDeutsche Telekom AG.
VoiceStream and Powertd, their respective subsidiaries and alI other necessary parties fail to
successfully and fully coosummate the proposed traDSactions among them that underlay the
applications for authority of Deutsebc Telekom AG and VoiceStream Wireless filed with the
FCC in IB Docket No. 00-187 under sections 214 aDd 310(d) of the Act, and the transfers of
control of the FCC licenses and authorizations for which FCC consent has been sought in IB
Docket No. 00-187 are not effected.

9.17 Nothing in this Agreement is intended to or is to be interpreted to require the Parties to
violate any applicable U.S. law.
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This Agreement is executed on behalfof the Parties:

Date: By:, _

Nftted Name: Hans-Willi Hefekaeuser
DIe: SeIdormcecudve VICe-President

VoioeStream WIreless Corporation

~~_ By: rJ-j2.'ilo o

Tide: Chain:Dan and OUefExecutive Officer

VoiatStw..WIreIea RoIcUq CorporadoD

~_ By:'_-L1..::;,"r-(.=;.'2.Ii'~!~();..;4~ _

Title: Chairm8D and OUefExecutive Officer

FCC 01-142

Ji'ecl'" .....u of IIIvestiptioD

Date: 1- Jt>-of
~Nee: lMryll. PariciDaon
Tide: GeD.trtiCOUa8eI

UnitedStldel Deparmaeat of Justice

Date: •. l- \~~\
P~~&icHolder
Title: Deputy Attorney General
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yekcS.,.... Wi...... C........"-.,
PaIa: *.. J. . ! Sy:, _

JIriI*ed ....: .... W. S....
Tiw: ChIhau aMI ChW'~·0fIIi ...

V.icd...... w....... Boldiac cp.rpont*
i

~: ; S,,:__- _

PIhIt;d if...:JaM 61. s....
Tide:~ and ChicfExtjautiw otftcer

Fdet-.ll1...- .n•.,..1ipaieaj

Daa!r' ; 8,:
; :Luty...p~ '------------

T"' : a..aI Co..... :.
u............ Dep• ......, .1J"tiu

!

D...: ,liy: _

JIriIaII ......: Eric HoWer ;
Tide: D.-, AftOmC)' aca.;r

. u·

- ._- ..• .. . _. -_.. _~ -
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EXBIBITA

CONDmON TO FCC UCENSES

FCC 01-142

IT IS FURTHER ORDIItED. tbat tbeautborizations and the liceDse$ tbcreto ale subjea
to compliance with tilt proviaiops oftbe Aareement attached beIeIo· .DBUTSCHE
TBl.EKOM AG. VoiceStream Wireless Corporation. VoiceStream Wheless Holding .

.Corporation on the one band. and the Depanment ofJustice (the "OOJ") and the Federal Bureau
oflDvestigatiOD (the "FBI") on the other. dated __ 2001. wJaichAple.... is
desiped to address national security. law enforcement. and public safety issues of the FBI and
the DOJ regarding the authority pnted herein. Nothing in this AJRlCIDDIlt is iBtended to limit
anyobJiption imposed by Federal law or regulatiOil includin& but not limited to. 47 U.S.C.
§ 221(a) and (e)(!) and the FCC·s implementing rqulati.oas.
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STATEMENT OF COMMISSIONER HAROLD FURCHTGOTT-ROTH
APPROVING IN PART,DISSENTING IN PART

Re: In re Applications ofVoicestream Wireless Corporation. Powertel Inc. Transferors and
Deutsche Telekom AG, Transferee. et al. IB Docket No. 00-187 (rei. April 27.1001).

I join today's decision to grant the requested license transfers from Voicestream and
Powertel to Deutsche Telekom (DT). Although I regret that our decision has taken so long.
at least in this case (unlike so many license transfers before it) the delay was not attributable
to closed-door negotiations about so-called "merger conditions:' Instead today the
Commission squarely addresses a legal issue of first impression: the scope and meaning of
Sections 31O(a) and (b)(4) as applied to a proposed licensee controlled by a holding company
in which a foreign government has a significant ownership interest. Unfortunately the
Commission in prior decisions had sent unclear signals about the application of Section 310
to this situation. It is my hope that today's decision - built on the plain language of the
statute - will clear up any lingering ambiguity about our interpretation. Moreover. I am
pleased that today's decision properly places the burden on the Commission, not the
applicants, to show that the "public interest will be served by the refusal or revocation of
such license" transfer under Section 31 O(b)(4). I In my view, this is a heavy burden that has
not been met in this case.

Let me also note my profound appreciation for the insights ofSenator Hollings in this
proceeding. Senator Hollings invested substantial effort in providing detailed comments to
the Commission. His comments helped the Commission focus on the details of the
Communications Act generally and Section 310 in particular. Thanks to Senator Hollings,
the Commission avoided many mistakes in this proceeding, including an erroneous
interpretation that the World Trade Organization agreements, rather than Section 310 of the
Communications Act, governed the Commission's review of this license transfer. The
Commission's final determinations-both those that are consistent with the insights of
Senator Hollings and those that are not--have been substantially strengthened as a result of
the reflection required to appreciate fully his comments. Senator Hollings has reminded us to
remain faithful to the law, and that is what this Commission has attempted to do.

I also wish to applaud a subtle shift in the Commission's approach to license transfers
that is reflected in today's item. In the past, the Commission has assumed the role of
"competition police" in license transfers. In these cases, the Commission would wander off
into various "market analyses" to re-plow ground already spade by the Justice Department.
All of these contortions were rationalized based on a statutory interpretation that permitted
the Commission to engage in any form of review on an ad hoc basis. I ani heartened to see
that today's item does not engage in market analysis for market analysis sake. Instead, the
Order solely responds to concerns raised by the commenters. While I would have preferred

I I also note that the proper placement of this burden on the Commission is only one of many possible refonns
to our Section 310 process that will more faithfully fulfill our statutory obligations. I hope that future
Commissions will re-examine our overall approach to these issues. See Sidak, Gregory J., Foreign Investment
in American Telecommunications (University ofChicago Press 1997).
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an outright rejection ofthe relevance ofthese antitrust-like concerns to the narrow issue of
these license transfers, I am nonetheless heartened by this change in direction.

Regardless of the positive aspects oftoday's Order, I must dissent from the
Commission's decision to once again yield to the Justice Department and FBI by
incorporating their side agreements with the parties into this Order. As I have stated on
numerous prior occasions, the national security concerns raised by the Justice Department
and FBI are serious and should be addressed; however, our license transfer process should
not be hijacked for their cause.2 A proper approach to our process creates an opportunity for
Executive Branch agencies to be heard and their views considered in our license transfer
proceedings.3 However, to the extent that the Executive Branch has significant concerns
about the national security implications ofa given transaction, Congress has created an
Executive Branch review process with strict timeframes to assess all such transactions
throughout the economy.4 There is no statutory basis for singling out telecommunications
companies for special, and less favorable, treatment. Congress has explicitly set the
respective roles of the Executive Branch and the Commission in these transactions, and we
should abide by them.

Rather than adopting this approach, the Commission has unwisely allowed its license
transfer authority to be used by the Executive Branch to negotiate "voluntary agreements"
that respond to national security concerns. These agreements are not very voluntary;
without such a deal, the FCC has refused to grant the license transfers. 5 Applicants, now
aware ofhow this process works, often go to the Executive Branch early in the license
transfer process and sWTender to their demands. However, that only eliminates the delay, it
does not address the ongoing problem ofenforcement. Because the license transfers are
conditioned on compliance with these side agreements, the Commission by definition

2 See Separate Statement of Commissioner Harold Furchtaon-Roth, In the Maner of Applications ofSatCom
Systems, Inc., TMI Communications and Cotnpany, L.P. and SatCom Systems Inc., 14 FCC Rcd20798 (1999);
see also AT&T Corp., British Telecommunications, pic, VLT Co. L.L.C., Violet License Co. LLC, and TNV
[Bahamas] Limited Applications for Grant ofSection 214 Authority, Modification of Authorizations and
Assignment ofLicenses in Connection with the Proposed Joint Venture Between AT&T Corp. and British
Telecomnwnications, pic, 14 FCC Rcd 19140 (1999).
3 See 47 U.S.C. §§ 214 and 310; see Amendment of the Commission's Regulatory Policies to Allow Non-U.S.
Licensed Space Stations to Provide Domestic and International Service in the United States, Report and Order,
12 FCC Red 24094,1179 (1997)("DISCO II"); IronicaUy, "we emphasize[d] ... that we expect national
security, law enforcement, foreip policy and trade policy concerns to be raised in very rare circumstances.
Contrary 10 the fears of some commenters, the. scope of the concerns that the Executive Branch will raise in the
context (oftransfm]... is narrow and well-defmed." Id. at 1 180.
4 50 U.S.C. § 2170(a)-(k). Pursuant to Section 2170(a), the President authorized the Comminee on Foreign
Investment in the United States ("CFIUS") to review foreign acquisitions of U.S. companies for national
security purposes. If it is detennined that an investigation is necessary, the investigation must commence no
later than 30 days after the President's receipt ofwrinen notification of the transaction in question, and the
investigation must be completed no later than 45 days after such a determination is made. The President must
make an investigation in any case in which an entity controJled by a foreign government seeks to engage in a
transaction that could affect national security, which is subject to the time limitations stated above. The
President must announce a decision to take action to suspend or prohibit any transaction no later than 15 days
after an in"estiaation is completed.
S These ftlings have often delayed transactions' closing by months.
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becomes responsible for ensuring compliance.6 In the end. I do not believe the
Commission's proper role is to promulgate or enforce Executive Branch side agreements
with licensees. I hope future Commission's will re-examine this process with a critical eye
as well.

6 By conditioning these transfers on compliance with the side agreements. it also seems to be the case that
whenever the side agreement needs to be amended or altered. the Executive Branch and the panies are obligated
to come to the FCC for approval. This prospect alone would seem to be a sufficient deterrent to the Executive
Branch to use the licensing process to achieve their goals.
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