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1 10 reason to belisve that the ddition of SBC to the competitive mix wonld croate

2 additiona) price reductions of anything like the 20% assumed for the WEFA.
3 Thus, the WEFA projection of economic benefits is vastly overstated.

4

s ML

6 Q. CANYOUPLEASE DEFINE A FIC FREEZE?
7 A Yer. A PIC Freeze or a Preferred Currier Freezs prevents & change in a

: wibacriber’s preferred carrier selection unless the subscriber gives the carrier from
9 whom the freeze was requested hip or her consent.  The purpose of a PIC Freeze
10 is to prevent unauthorized carrier changes.

ki

12 Q CANYOUSUMMARIZE THE RULES GOVERNING FREEZES?

13 A Yes. The Commission rules goveming freezes are found in CSR 240-33.150(5).
14 Genenully, the rules requie any LEC implementing a ficeze to obtain the
15 customer’s written and signed asuthorization, an appropriste electromic
16 authorization, or receive suthorizstion from an appropriste thini-party that has
17 mmmm’:mmmwmhﬁm-m
8 administering freezes are required to Lift the freeze upon receiving written or oral
1 suthorization from the custoener. Thoy masst also offer & mechanisn that allows a
20 submitting cmrrier to conduct a three.wny conference call with the carrier
21 administering the freexs sud the subscriber in order 10 lift the freeze.

M fShwcjnuumunnu2:€ENIlnd:::uunﬁuz;;tnohurpnulua md services are used by all US
indastriss, changes prioss affect fyput coss and eventually outpr prices of il
the end-cracr industries.” Stg Remondi A®. Bx, A ut 3.
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1 Q. HASAT&T'S EXPERIENCE INDICATED THAT SWBT IS COMPLYING

2 ‘WITH THESE RULES?

3 A No SWBTs implomeatation of PIC freezes violstes both the letier and the
4 intent of Cormumission’s rules. FIC freezes arc infended to protect custmers from
s unmuthorized changes 10 the their selected carrier. Freezes are not supposed to be
6 used to protect the carvier implomenting the freeze from competition nor are they
7 to be used in any retxil effort to retain or acquire customery ar to interfore with
] any customer’s lawful right to change telecommunications providers.

9

10 Within SBC, the ctgmnization that adminisiers the removal of PIC freczes
n identifies itself as a “Winback” Unit, The purpose of a Winback Unit is to retzin
12 customers. The administration of PIC freeves should be completely sepazsts fom
13 sny retafl customer retention and acquisition efforts.  AT&T customer service
4 representatives report that SBC Winback representatives ask the customer the
15 reason for switching to AT&T and, in some cases, offer promotions in an effort to
16 retain the customess. This i» an unlawful use of a consumer protection device to
17 engage in retail market research and retail customer retention,

18

1 Prior to mid-June, the BBC’s Winback unit was accopting three-way calls from
20 AT&T customer services representatives and the customer to request the removal
21 of the PIC freezs. Since that time, the SBC Winback unit has refused to allow
22 such three-way culls and insists the custorher contact them directly without an
Pt AT&T representative on the line. This is a direct violation of 4 CSR240-
24 33.150(S)EX2) which requires SWBT to offer a mechanism that allows the
25 submitting carrier to condust a three-way conference call with SWBT and the

26 customer to ift the freeze,
27
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1 Q  ARE THERE OTHER CONCERNS BEYOND THE INVOLVEMENT OF

2 THE WINBACK UNIT IN REMOVING FREEZES?
3 A Yes Just as problematic as the fict that freezes arc being imyproperly

4 sdminiswered by a Winback wnit, SWBT's procedures for removing FIC freezes
5 are woefully insdequate. In many instances, SWBT fhils to remove the freeze
6 from the customer’s account after the customer contacts SWBT. In this situstion,
7 the customer is required to make multiple contacts with the Win-Back umit to
s have the PIC froozes lifted becanse SBC fails to remove the ficeze, In a one
) mmhpciodﬁmnﬁ&ﬂaymwmswnrﬁﬂedmmumcm
10 from a potantial AT&T customer's account when originally requested over 30%
1 of the time. Ih many instancos, these customers were required to make three of
12 more contacts before the freeze way finally lifted.

13
14 Q  ARE THERE ANY CONCERNS WITH SWBT'S IMPOSITION OF PIC

15 FREEZES?

16 A Yes. Inmany instances. customers switching to AT&T who are told there is a
1 freeze on their account by AT&T indicate that they were unaware that a freeze
18 had been placed on their account.  The Commission’s rules require SWBT to
19 obtain customer sathorization prior to imposing & freeze on their account. The
20 fact that customers are unaware a frecze has been placed on their accoums
21 indicates thet citw SWBT is not obaining the necessary appeoval or that

2 customers do not fully understund that a freeze being placed upon their sccount.
23 Either way, the consequence is the smme - & barrier to customer choice is being
24 placed upen customer accotmts without their approval or their understanding.

25

32
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1 Q@  WHAT ARE THE CONSEQUENCES OF SWBT'S ACTIONS?
2 A Inessence, SWBT has tumed a customer protection tool into an anti-competitive

3 customer retention device,. SWBT impeoperly uses a Winback unit to administer
4 fros2es and in menry case fails to remove the PIC freeze when requested to do so.
s The use of the Winbeck unit provides SWBT with an opportunity to digsuade the
6 customer from switching providers. The failure to remove the PIC froeze
7 increases the customer’s hassle associated with switching local providers and
8 most likely increases the probability the customer may not switch providars.
9 SWRBT’s failure to timely lift freezes also provides the Winback unit with multiple
10 opportnities to dissuade the customer from switching local service providers. In
n many instances, the failure to remove PIC froezes from a customer’s account
2 forces AT&T to reschedule the instaliation and increases ATET costs associated
13 with provisioning local service.

14

15 Q. WHAT RECOMENDATION DO YOU HAVE REGARDING PIC
16 FREEZES?

17 A Cumently, SWBT's imposition of PIC freezes is serving as barrier 1o customers

s seeking to change scyvice providers. This is not in the public interest and is a
19 direct violation of the Commission’s rules. SWBT should be required o
20 immediaizly take action to enswre that it does indeed remove PIC froezes from
21 customer accounts when requested to 30. SWBT must also begin accepting three-
2 way calls to have freezes lified from customse accounts as required by 4 CSR240-
23 33.150(SXEX2). SWBT must not be allowed to engage in any custamer retention

24 effors in the course of removing PIC freezes, SWBT should simply verify the

33
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| necessary information and promptly remove the PIC freeze. Any information
about customers changing providers that is obtained a5 a result of having the
freeze lifted must not be shared with SWBT s retail operations.  This is simply
an sbuse of & too] designed to protect customers,

With regards to customess who are not aware a freeze has been placed upon their
acecunt, SWEBT should be ordered 1o conduot an andit 0 verify that it does indeed
have the proper written, alectronic or third-pasty verification as required by the
Convmission rules.  In addition, the materials SWBT uses to solicit froezes must

o = 0 w e W N

O

10 be reviewed to make sure they fully explain the purpose of the freeze, the impact
11 the freeze will have on the customer’s account, and the procedures for removing
12 the PIC froeze.

13

4 IV. SECTION 27M(CYaNBNXI) - DIALING PARITY
15 Q  ISSWBT OBLIGATED TO PROVIDE DIALING PARITY?
16 A.  Section 251(b)3) of the Federal Act establishes the duty to provide dialing parity

17 to competing providers of wlephone exchange service and tolephone toll service.
18 Section 271(c)(2NBXxii) of the commpetitive checklist tequires Regional Bell
19 Operating Compenies 10 meet the obligations imposed by Section 251(b)(3) as &
20 condition of entry imo the intec ATA toll market. Local disling parity means Gt
21 telephone exchange service customers within & Jocal calling area may dial the
2 same number of digits to make a Jocal telophone call, regardless of the identity of

ﬁ .

the customes’s or the called party’s local exchange carvier

34

66 4 6699¥H798% ON/Z0:81 '18/21:81 10,414 (d0L) 1430 MVT 131V KOHd



es/15/81 15:27 RTT JC MO + 19082214499 ND. 388 paz

—

Q DOES SWBT'S FAIL TO PROVIDE DIALING PARITY IN

2 ACCORDANCE WITH THE FEDERAL ACT?

3 A Yes. SWBTs violstion of the requirement t provide disling parity stems from
4 its implementation of the Metropolitan Calling Area (MCA) entablished by the
[ Missouri PSC int Case No. TO-92-306.  These practices were a primary focus of
6 evidence and argument subsmitted in Case No, TO-99-483, which is now pending
7 decision by the Missouri PSC. However, SWBT's discriminatory practices
s continue and, as 8 result, AT&T continues to lose customers because of those
9 practices. Since SWET has chosen to purwue the support of the Missouri PSC for
10 its entry into the Missouri intexLATA market while continuing to blatantly engage
n in the ant-compedtive behavior of forcing its customers to incur toll charges to
12 place calls to CLEC customers, AT&T is compelied to address this matter in the
13 record of this proceeding. Beyond what is specifically raised in this westimony,
14 the Commissior should consider the entirety of the recard {n Case No, TO-99-493
ts h:nuﬂé;a:iuldcuunﬁnsﬁunrag:ndﬁalvﬂuﬂhﬂrSNNT?Tis;:uvkﬁng&ﬁiﬁng;xuﬂy
16 and complying with the requirements of the competitive checklist.

17

1] For background purposes, I will provide & summary of tha MCA calling plan
19 established by the Commission and then describe how SWBT’s implemantation
20 ofﬁutplmhu-mﬂtedhxﬁxdimumnmtnfCLECmmmd
21 violasted SWBT's obligation to peovide dialing perity, I will also briefly
2 highlight the consequerces of SWBT's umilateral decision to trest CLEC

23 customers as non-MCA subscribers.

3s
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1 Q. CANYOUPROVIDE A BRIEF SUMMARY OF THE MCA SERVICE AS

2 ORDERED BY THE MISSOURI PSC?

3 A Yes. The Commission established Case No. TO-92-306 with the stated goal “to
4 fashion new expanded calling scope wervices that will adkiress existing customer
s complaints, desires and needs, and that also will put in place scrvices thet will

6 adoquascly meet cusiomers' long term requirements.”™ In achieving this poal,
7 cue of the expanded calling services established by the Commission was the
3 MCA plan.

9

10 As establishad, the MCA plan was a flat-rated, two-way interexchange calling
1 service on a geographically defined busls that allowed subscribers to purchase
12 mlimited interexchange calling. The MCA service and calling scope crossed
13 exchange boundaries, local calling scopes of individual exchanges, st individual
4 compezry boundarics, MCA service was available in the Kansas City, St. Louis,
15 and Springfield metropolitan areas. The Commission required all LECs within
16 the peographic are of the MCA to participats.

17 .

18 The MCA plan included five tiers of exchanges radiating owt from the MCA-
19 Central exchanges in St. Louwis (35 exchanges tows]) and Kansas City (40
20 exchanges total) and two tiers in the Springficld MCA (16 exchanges total).
2 MCA service is mandatory in MCA-Central, MCA-1 and MCA-2 in Kansas City
» and St. Louis and in MCA-Contral and MCA-1 in Springfield. MCA service i
23 optioual in the other tiers of all MCA exchanges. In the optional tisrs, MCA
u servics is billed a8 an additive to customers’ bills,

¥ Cate No. TO92-306, In the matier of the exioblishment '
o - o umpg;m#wmmm
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1 As established by the Commission, alf local customess within the optional MCA

2 territory had the opportunity to purchass MCA service, the opportunity to receive
3 the samo calling scope. both cutbound mnd inbound, and were otherwise treaied
4 the same regardiess of which LEC provided the MCA. A GTE local customer
s located in MCA Tier 3 paid the same rate for optional MCA as a SWBT local
6 customer locsied in & MCA Tier 3 exchange and each enjoyed the same calling

7 SCope,

9 Q CAN YOU SUMMARIZE THE CALLING SCOPE OF THE MCA

10 CALLING PLAN?

1N A Yes. In the mandatcry tiers, all local exchange customers were provided MCA.
12 service at no additional charge to their basic local rate. The MCA calling scope
13 became their Commuission established basic local calling scope.  All customers in
14 the mandatory zone were allowed to csll all local exchange customers within the
1s mandstory zome as well as MCA subscribers in the optional tiers,. Generally, in
16 the optional tiers, MCA substribers were allowed to call all local exchange
17 customers in the mward tiers and in their own tier. They were also allowed to call
18 other MCA, subscribers in the outwerd tiers. For example, 3 MCA subscriber in
19 Tier 3 of the Kansas City MCA could call any local exchange customer in the
20 Central zone, Tier 1, Tier 2, as well a8 in their own zone - Tier 3.  The MCA

21 subscriber in Tier 3 could also call other MCA subscribers in Tier 4 and Tier 5.

37
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1 To complicate matters, however, there was an exception to the general rule. The

2 exception is the ability to call all local exchange customers located in the same
3 tier a8 the customer subscribing to MCA seevice, and this exception caly applies
4 in Tier 5 of both the St. Lovuis MCA and the Kansas City MCA. When calling
] within Tier § of the MCA, MCA subscribers can only quke flat-ratcd calls v
6 other MCA subscribers.  For exmmple, an MCA subscriber in Tier § can call
7 every local exchange customer in the Primary Zone and in Tiers 1 through 4, but
] can only call other MCA subscribers in Tier 5 without paying toll charges.

10 Q. HOW ARE MCA CUSTOMERS IDENTIFIED IN THE OPTIONAL
11 TIERS?

12 A MCA customers in the optional tiers are assigned phone mmmbers with distinet
13 NXX codes that identify customers as an MCA subscriber.  LECs program their

14 switches 0 that certain NXX codes that se considered “MCA codes” were
15 included in the local calling scope of an MCA customer. If an NXX code is not
16 congidered an MCA code, that code is considared to be owuside of the subseriber’s
17 local calling area unless is it within the calling soope assigned to non-MCA
I8 subscribers.

1 Q  HOWIS THE MCA SERVICE CLASSIFIED?

20 A In Case No. TO-92-306, the Commission classificd MCA service as a local
2 service, In exchmges where the MCA servioes is mandatoty, it replaced basic
p>) local service,” MCA subscribers were aflowed to dial 7 or 10 dights to place local

P CvoeNo. TO-92-306, Jn the mustrer of e sxsallishment expanded caliing scopes in metropoliten and
ouizcrs exchonges, Repon and Ovder, page 3. Tapiofer

»
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1 calls within their defined MCA calling scops.  From the inbound perspective,
2 MCA subscribers were allowed 1o rocsive calls that were disled and billed as
3 local calls from other MCA subecribers,

5 Q. CAN ALECOFFER MCA SIRVICE OR A SIMILAR TWO-WAY

6 SERVICE ON ITS OWN? _

7 A No. MCA service is two-way service. A LEC can control its own outbound
] calling scope. However & LEC has no ability to decide whather an inbound call is
9 diajed as & Jocal call or as & toll call. That is the reason why implementing the
10 MCA requires the cooperation of numerous LECe.

1
1z Q  HAS AT&T OR ANY OF ITS AFFILIATES BEEN AUTHORIZED BY

13 THE MISSOUR] PSC TO FROVIDE MCA SERVICE BY THE MISSOURI
14 PSC? ' '

15 A Inthe mandatory zonss of the MCA, the MCA service replaced baaic local service
16 in those zones. As TCG-St. Louis, Inc, and TCG Kansgs City, Inc. are suthorized
17 o provide and do provide basic local service in mandstory zones of St. Louis,
18 MO and Kansas City, MO respectively, both entities are amthosized to provide
19 mandatory MCA service.

20

2 In addition, the MO PSC has approved taziffs that muthorize both TCG St. Louis,
2 Inc. and AT&T to provide optional MCA service. In approving the TCG St
23 Louis wariff 1 introduce oprional MCA service, the Commission found “that TCG

¥

St. Louis® [MCA) tariff is consistent with its interconnection sgreement with
25 SWBT and aimply allows TCG to offer service already offered by other CLECSs in

3
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1 the St. Louls markst.™™ In an effort to {mplement those taziffs, TCG 8t Lois

2 sent a letter to SWBT and other ILECs opersting in the $t. Louis MCA notifying
3 them of TCG St. Lovis’s tariff approval and the NPA-NXX codes that were to be
4 considered part of the mundatory mnd opticosl MCA. In its response, SWBT
s refused to treat TCG St, Louis’s NPA-NXX codes as optional MCA codes.

&

7 AT&T Corummications of the Southwest, Inc. ariginally offersd optional MCA
8 strvice under a trial tariff. The Missouri PSC approved AT&T's permanent tariff
: (hat included an optional MCA offering on July 30, 2000,

10

1 In sddition, numerous other CLECs have had tariffs spproved to offer both
12 mandatory and optional MCA servioe as well.

13

4 Q. CAN YOU SUMMARIZE THE SITUATION THAT RESULTS IN SWBT

15 NOT PROVIDING DIALING PARITY AS REQUIRED BY THE
16 FEDERAL ACT AND THE FCC RULES.

17 A.  As dialing parity relates to MCA servics, Section 251(b)(3) requires SWBT to
1t implement local dialing parity in such a manner as ensures that itz own not to
19 cause its own customers are Aot required to dial any gresver number of digits o
20 place calls to CLEC customers than are required to dial and complets the same
21 local call to its own ILEC customers. ILECs cannot allow their customers to dial
= 7 or 10 digits to reach another ILEC customer while requiring customers to dial
2 1+ to reach CLEC customers.

24
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1 SWBT has unilsterally made the decision that facilities-based CLECS ar¢ not

2 MCA participants, Bxcluding CLECs from the MCA violstes the dialing parity

3 requirements because it requires ILEC customers to dial 1+ and incur toll charges
to reach 8 CLEC customer while that same ILEC customer is allowed to place a
local call to reach snother ILEC custamer in the same sxchange.

from the SWBT customer in the mandatory 2one is dialed on a 1+ plus basisora

4
5
6
7 Bocnuse of SWBT's actions, the solc detenminative factor of whether the call
2
9 7 ar 10 digit locally dialed call ix the carrier serving the called pasty.

1} For exsmple, when & customer chooses AT&T for local service and ATET

12 ssuigns that customer an AT&T NXX code, SWDT treats that customer as a non-
13 MCA customer. SWBT programs its switches so that its customers in the
14 mandatory zone are required to dial 1+ and pay SWBT’s toll rates to reach ATET
15 customers in the optional tiers. However, the same SWBT customer in the
16 mandatory zone is allowed w place local calls 10 SWBT MCA subscribers in the
17 optional ter.

18

1’ Facilities-based CLECs that rely upon ported numbers and CLECs that rely upon
20 the UNE-P arrangement are able to fully implement their MCA offerings at this
2] time. This is because SWBT has not yet engaged in MCA screening beyond the

NXX code.

PARTICIPANYS?
A.  Yes, SWBT has scknowledged thet under the Telecommunications Act of 1996,
27 it is obligated w0 make both mdiatory and optional MCA scrvios svailable for

22
23
24 Q. DOESSWBT RECOGNIZE CLECS RELYING UPON RESALE AS MCA
2s
26

41
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1 resale for CLECs. SWBT does not contest the sutharity of CLECs relying upon

2 resale to participate in the MCA calling plan and to provide MCA service. SWRT
3 does recognize CLECs thet provision MCA service via remls a3 MCA
4 participants and does allow ita own ILEC customens to place loouily dinled and
5 billed calls to the CLEC resellers customess in accordance with the calling scope
6 of the MCA pisn.

8 Q IS THERE ANY BASIS TO THE DISTINCTION RETWEEN CLECS
9 RELYING UPON RESALE AND FACILITIES-BASED CLECS?

10 A From a regulmory stwdpoint, the apswer is no. Thers is absolutely no distinction
11 in the authority granted by the Commission to a CLEC relying upon resalo versus

12 a ficilities-based CLEC. Likowise, the tariffs of CLECs that resel] Jocal services
13 contain the same provisions as the tariffs of CLECa that provision local service
14 through means other than resslling an ILECs strvices. In many cases, the came
15 CLEC provisions local sexvices through resale and over its own fcilities under
18 the same certificare of service sutharivy and under the same jocal sxchange wriff.

17 There is simply no basis for SWBT to claim that CLECs relying upon restle are
18 muthorized to provide MCA service while CLECs relying upon thd? own
19 facilities, inctuding UNESs, sre not authorizad to provide MCA service.

21 Q. WILL SWBT DEVIATE FROM ITS PRACTICE OF REFUSING TO
2 PROVIDE DIALING PARITY TO CLECS?

23 A Yes SWBT has agreed to provide disling parity and treat facilities-besed CLECs
24 as MCA partivipants if a CLEC signs a Memorandum of Understanding (MOU)
25 with Southwestern Bell Telephone Company. Under the MOU, & CLEC must
26 agree to pay SWBT 2.6¢ per mimne for MCA traffic SWBT sends to the CLEC.
27 The CLEC also has to agree that the MOU i3 not subject to Scction 251 and 252

2
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1 of the Federwl Act,  Finally, the CLEC must agree t provide optional MCA

2 service under the aame terms and conditions and at the same retes &3 SWBT. In
3 exchange, SWBT agroes not to assess its Jocal customers toll charges when they
4 wtismpt to resch CLEC customers in the optional tiers.  This agresment is not
5 reciprocal.  SWBT will not pay the CLEC anything for traffic the CLEBC sends 1o
6 SWET.

3 Q IS THE FROPOSED CHARGE LAWFUL?
9 A Onits face, the proposed charge is clearly mlawfil. It is clearly disctiminstory

10 in that it requircs one class of companies, fucilities-besed CLECs, w pay SWAT
n for its competitive losscs. ILECs perticipating in the MCA calling plan and are
12 not required to compensate SWBT for any competitive losses or alleged lost toll.
13 Likewise, SWBT has not requited CLEC= that rely upon resale for the provision
14 of lacal service to reimburse it for competitive losses.

15

16 SWBT hes not slleged any additional costs associated with the transport and
17 termination of MCA traffic and has offered no cost support for the proposed mtc.
18 1t is nothing more than attempt to forcs SWBT's competitars to refmbures SWBT
19 for competitive losses. -

20

21 The compensation arrangement found in the MOU where a CLEC pays SWBT for
2 traffic SWBT tarminetes to the CLEC is prohibited by 51.703(b) - Reciprocal

23 compensation obligation of LECs, which stavs;

41
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§51.703(b) A LEC may not assess charges on any other
telecommunicstions curier for local telecommunications traffic

oW N -

that originates on the LEC's nrtwork.
5 The cotnpensation arrangement in the MOU is precisely the arrangement that is
6 prohibited by this rule. Under the MOU compensation srrangement, SWBT is
? imposing & chatge of 2.6¢ per minnte for traffic otiginsted by SWBT and
8 terminsted o a CLBC. This rule clearly states that po LEC can assess another
9 LEC this type of chaxge for local taffic,

10
11 Q  CAN SWBT POINT TO ANY AUTHORITY GRANTED BY THE

12 COMMISSION THAT WOULD AUTHORIZE SWBT TO DETERMINE
13 WHICH CLECS ARE ALLOWED TO PROVIDE MCA SERVICE?

4 A No. SWBT is wwble point to any grant of suthority from the Commission or
15 even an agreement amang the ILEC MCA perticipants that would allow SWBT w0
16 determine which CLECs are allowed to provide MCA service

17 Q@  HASAT&T OR ANY OF ITS AFFILIATES FILED A COMPLAINT WITH

1s THE MISSOURI PSC ON THIS ISSUE?

9 A Yes Onluly]l3, 1999, AT&T and TCG St Louis filed a Complaint and Request
20 for Declaratory Ruling becsuss of SWBTs refusal 1o recognize ATET and TOG
21 St. Louis as MCA purticipants, On July 16, 1999, the Missouri PSC issued &

22 notice of complaint and on August 16®, 1999, SWBT filed a response to the
23 complsint. On April 4, 2000, the Commission issued an Order Directing Filing
4 requiring the Staff of the Missowi PSC to maks & written repart to the
25 Commission. Becauge of the pondency of Case No. TO-99-483, the Staff

44
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! recommended the complaint be poatponed until after the Commission makes its

2 decision(s) in Case No. TO-99-483.

3

s Q HOW HAS SWBI'S EXCLUSION OF FACILITIES-BASED CLECS
s IIMPACTED AT&T AND TCG 8T. LOUIS, INC.?

6 A Exclusion from the optional MCA zones has worked as SWBT hoped it would. It
7 has negatively impacted CLEC customers and the ability of facilities-based
8 CLECs to compste in the local market in the optional zones of the MICA service.
9

10 As rcferenced above, AT&T and TCG St. Louis filed a complzaint on this issue.
1 As part of that complaint, an affidavit was submitted by C.J. Smith, President of C
12 J Smith Machingry Compeny who was a customer of TCG St Louis ar that time.

3 In that affidavit, Mr. Smith stated;
4

15 Forcing my customers 1o now place toll calls to reach my business

16 increases their costs and adversely affocts my business. Most of

17 ﬂuummmmwwmmmnmﬁu

18 local basis are SWBT customers.™

9 M. Smith went on to say that his cmployces were no longer abie 1o call their
20 piace of employment on a toll-frea basis it instead incur toll charges for a call
21 thet used to be part of their MCA service.  Finally, My, Smith stated, “The effect
2 of this wus to punish my business for changing phone companies.™*

23

24 From the competitors’ standpoint, SWBT"s refusal to provide dialing parity has
25 severely hindered their ability to compete. TCG St. Louis has made network
2% investments in the optional tiers to provide ficilitiss-based service to business

» g-emromamrm:’n“;u wdmwk:ml:r
- E‘.-h.lhn.ﬂammliu
2
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! customers. However, TCG - 8t Louis has stopped providing local service to

2 new business customers in the optional tiees becanse of problems sternming from
3 its exclusion from the MCA servics.

5 Additionally, AT&T i offering facilitics-bascd residential digital telephone
service in parts of the optionsl MCA service territory. SWBT's exclusion of
AT&T from the local calling scope of its MCA subscribers has negatively
impacted AT&T"s ability to attract and retain customars, incressed ATAT s costs,

m N

9 and irreparably humed ATAT"s imnge in the market. For example, during the
10 weck of August 14, 2000, four custorness in & single exchunge disconnected local
n service from ATAT because of their inability to reoeive local calls om SWBT
12 MCA subscribers. As compered to SWBT's 2 million plus Jocal customers, four
13 customers may not seem that like a significant number of enstomers. However,
14 that is four customers in one week who discomnected local servics from AT&T
15 becauge of the MCA issuc. ATAT spent time and money on acquiting thoss
16 custormers’ busiooss, on instelling customer promise equipment, and on
17 provisioning service to those customers.  Those customers tried AT&T s local
T service, had a bad experienoe becavse of the MCA issue. and most lilkely will not
19 be willing to try AT&T again. They will moat likely relute their experience o
20 family, friends, neighbors, and co-workers. Unfortunately, becanse of SWBT s
2) MCA screening, their experience with AT&T local scxvice was short-lived and far
2 from positive, '

z# Q  BEYOND THE OBVIOUS CONCLUSION THAT SWBI’'S ANTI-
s COMPETITIVE BEHAVIOR IN REGARDS TO THE MCA MUST BE
26 STOPPED, ARE THERE ANY OTHER LESSONS THAT SHOULD BE
27 LEARNED FROM THE “MCA EXPERIENCE"™?
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1 A Absolutely. I believe the “MCA experisnce” highlights the nced for an
interconnection agreament to be fully implemented before anyone can conclude
that the local market is imeversibly open. 1 also believe this experience
highlights the need for an expedited complsint resolution prooess for customer

Wmw o WoN

affecting issues.
6
? The interconnection agroement between ATET and SWBT resultcd from two
3 arbitration proceedings before the Missouri PSC.  The partial agreement that
9 resulted from the first mbitration was spproved in October 1997 and the final

10 agrecinent was approved in March 1998, It was not until early 1999 that TCG St
n Louis, which was opersting under the ATETSWRBT ICA, first began

12 experiencing problems with the provisioning of the MCA service. SWBT did
13 not make its intentions to excluds fcilitles-based CLECs from the MCA known
14 priot to taking unilatersl action. In fact, SWBT originally recognized TCG St.

15 Louis’s NXX codes in the Chesterfleld exchange as part of the MCA aalling
16 scope, which i iocated in the optional MCA-3 zome. Onge TCG St. Louis began

7 serving the Fenton exchangs, SWBT implemented its decision to treat all TCG St.
= Louis customers as non-MCA subscribers. It took almost & year from the time the
19 ICA was gigned to implementation of the ICA to reveal the MCA problems, a
20 peobiem that stil] persists today,

21

22 One of the disturbing things about SWBT"s proposed “M2A, sgresment” is that

]

SWBT will not implement and operstionalize that agresmemt until the
24 Commission has mads a favorshle Section 271 recommendation to the FCC, It is
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1 impossible to review an interconnection agreement that has yet be implemented

2 and conclude that it will provide for a local market that is freversibly open to
3 local competition, ot even that the agreement fully implements the compstitive
8 checklist. The *MCA expericnce” cloarly highlights tht fact.

5

6 In addition, the Commission should establish an expedited dispute resolution
? process to resolve customer-affecring disputes. As the local market bocomes
s mwmﬂwmwmww«rdyw
9 other carriers to provide necessary network elements and services, the likelihood
10 for inter-company disputes increases. In many cases, the natwre of these disputss

1 will hecame increasingly customer affecting. ATET recomrnends the
12 Commission adopt rules that provide for expedited complaint resolution so that
13 these customer affecting issucs can be resolved expeditionsly.

14

15 This is especially important if the Commission is going to rely upon & yet untried
16 and untested contract s the basis for a recommendation that the local market is

17 irreversibly open to local competition, In Case No. AX-2000-]114, A‘I'&T
18 rocomumended the Commission sdopt rules for expedited disputs resolution for
19 customer affecting complaint and proposed rules to sccomplish thet. It is
20 interesting to note that SWBT was the only party from any industry regulated by
21 the Missouri PSC that filed comments in opposition to an expedited dispute
n tesolution procese.  SWBT’s own mxperience with Mid-Missouri Telephone

pX| Compaury in the recent ocomplaint involving MMTC's threat to begin blocking
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' SWBT's intraLATA should highlight the importance of expedited treatment of
2 intercompany disputes that adveteely impact customers.”’

4 V. INTELLECTUAL PROPERTY
5 Q  WHAT DOES THE TELECOMMUNICATIONS ACT REQUIRE WITH

6 RESPECT TO INTELLECTUAL PROPERTY RIGHTS?

7 A Section 251(c)(3) requires ILECs to provide nondiscriminatory acoess to UNEs.
] In responsc to & Petition by MCI fir Declaratory Judgement, the FCC recently
9 determined that SWBT nust, in order to most the nondiscrimination requircments
10 of Section 251(c)(3), use its best efforts to obtwin any necesaary licenses from its

1 vendars to ensble CLEC' to uge UNEs in the ssme manner sa SWBT.®
12
13 Moxe specifically, in MCJ, the FCC ammounced its expectadon that “in nearty all

14 cases, requasting carriers {CLECs] will be sble to access UNEs without the need
Is for additionsl licenses™ st least for “uses that arc within the scope of the
16 criginal license.™® The FCC then stated that in the “unlikely event that the need
17 for additional rights should become an issue,” SWBT is obligated to use its best
18 efforts to secure whatever rights are necessary from equipment mannfacturers and
19 software suppliers for CLECs pecessary to pesmit a CLEC to utilize unbundled

7 Cass No. TC-2001-20, Soutiswostern Bell Company’s compisint apningt Mid-Missourd
oy ::=¥€§?° % disconnect the LEC-0-LEC cominon
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nctwork slements in the same manner as SWBT. The FCC stated that it is “highly
skeptical” that SWBT could not mest its nondiscrimination obligations pursust
to section 231(c)(3) through the uye of ity best afforts.*!

PLEASE EXPLAIN WHAT SWBT'S OBLIGATION TO USE “BEST
EFFORTS” MEANS IN THE CONTEXT OF THE FCC DECISION,

The FCC’s Order is very clear that an ILEC is expected to act to obtain, at the
lowest reasonable cost, licensing for requesting carviors on the terms that it has
obtained for itself. The FCC is also very clear that it expects JLECs to be
muccessful in obtaining the necessary licensing.2 The FCC’s statement that it is
“highty skeptical that ILECs will not succeed in meeting theit nondiscrimination
obligations through the use of their best efforts"* and its purposefl reiteration
that ILECs “wre under & rigorous and continuing obligation to negotiate in good
faith with requesting carriers secking acoess w0 unbundled petwork elements
pursvant to soction 251(cX1)™ suggests that it likewise belioves the standard is
stringent. In this context, “best efforts™ can only fairly be construed to mean that
SWBT will do what is ncoeasary 1o assure itself that either no additional license is
required, cr obiain additional licenses from its vendors where necossary.

HAS SWBT OFFERED ANY EVIDENCE THAT, SINCE THE MCI
ORDER WAS ISSUED, IT HAS UTILIZED “HEST EFFORTS" TO

ten2

id., st §13.
Id, Y 13.

i,

13

W.118
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1 DETERMINE WHETHER ADDITIONAL LICENSES ARE NECESSARY

2 AND TO OBTAIN ANY NECESSARY LICENSES?

3 A No. There is no evidence in the record whatsoever that SWBT has made any
4 offort on its own o deacrmine whether additional licenses are necessary for
s CLECs w wtilizc UNEs, or to approsch its vendors to seek oonfimmation that
6 licenses are not required, or to obtain any additional licenses that are pecessary for
7 CLECs to heve nondiscriminatory access to UNEs. SWBT's filing does not
5 contain any provigions regarding when it will comply with its duty. To the
9 confrary, the only activity that is apparent on SWBT's pat is its deeigion to

10 enhance the existing roadblocks to local competition by taking the position tha it
7] will not provide access to the UNEs wtil it has determined whether liconses are
12 necessary and amy neceasary liosnses have boen obtained,

14 Q. INSTEAD OF REFUSING TO FROVIDE UNES WHILE IT SATISFIES
15 ITS OBLIGATIONS TO OBTAIN ANY NECESSARY LICENSES, WHAT
16 SHOULD SWBT BE REQUIRED TO DO TO ENSURE
NONDISCRIMINATORY ACCKSS TO UNES?

A.  Toansure that SWBT compliss with itz obligation to provide nondisctiminatory
access, SWBT should indemmnify CLECs against any infringement claims brought
by SWBT"s vendors for CLEC's use of UNEs in the samne manner xx SWBT uses
those UNEs* This is necessary to place the proper incentives on SWBT w0
pursue any necessary negotistions with competitors as quickly end vigorowsly as
possible. SWBT must bear any risk wntil such time, Any other approach would
place improper incentives on SWBT to delay pursuing the necessary rights
consistent with the burden placsd on SWBT by the FCC’s order, and leave
CLECs exposed to a risk that is eutirely within the control of SWBT and outside
the contro] of the CLEC.

—
-

S8R Y8R 2ESE S

“  AT&T s propossd lengusge incorpocating the requirements of the AACY decision is included with its
Comments on the M2A, e
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1 Q. DUKES THE LANGUAGE IN THE M2A AS PROPOSED BY SWBT MEET

2 THE REQUIREMENTS OF THE MC7 DECISION?
3 A Definitely not. I belisve that most of SWBT's pozitions and its proposed
) Intellectual Property language contained in the M2A™ are findamentally at odds
L] with the Act and the recent FCC intellectual property order in CC Docket 96-98
6 (Ordes)* and therefore, should be rejectad.
: Q. IN GENERAL, HOW IS SWBT’S LANGUAGE AT ODDS WITH THE
9 ACT AND THE RECENT FCC ORDER?
:‘: A.  SWRT would completely sidestep its responsibilities to ensure that AT&T has co-
12 sxtengive intellectual property rights urdil the FOC's Order is no longer subject to
13 sppeal, which could he years.** Further, by requiring ATAT to indemnify SWBT
14 from any claims, SWBT would also impose on AT&T the ultimate respomsibility
15 to obtxin all rights from SWBT's vendors to use equipment or imtellectual
16 property in ways that arc no different from the ways in which SWBT is peomitted
17 to use them. SWBT would have CLECs “roloase, indemmify and hold SWBT
18 harmiess” from any charge that & CLEC's use “vialates or infringes upon muy
19 third party’s Intellectual Property rights or constitutes a breach of contract rights
20 of any third party.”* That is 80, even when AT&T's use is identical tv SWBT's
21 or ix within the scope of yso afforded to SWBT by the third party. That is also 0
S even when SWEBT has not been found to have exercised its best efforts. And that
p<
: Sce M2A, Gensera! Terms wnd Conditions § 7.2, o, seq,

Licmue or Right-to-use Agrvecnts Befiwe Purchering Usbundied Blanents (CCBPo. 97-4) and
W«mmmmumzwmmmm@c
Dacket No. 96-98), Adopied: Apel 17, . Reloased: , 2000, 00-139
?MM&‘%?‘!ITMCWHJJJ A

ee Id. at :

$ &
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1 is also so even when SWBT advises AT&T (comectly or incomrectly) that it

2 believes the licenaing issues have boen addressed with its vendors. In all of thesc
3 circumstances, SWBT would requite ATET to agree that ATRT's right to
4 interconnect to SWBT"s network may be limited.

6 Q. PLEASE ADDRESS SWBT'S PROPOSED PARAGRAPH 73.2 OF THE

7 M2A.

¢ A SWBT's introductory parsgraph regarding intellectual property states:

9 7.3.2 CLEC acknowledges that its right under this Agreement to

10 Interconnect with SWBT's network and o unbundie and/or

1 combine SWBT's network alements (including coenbining with

12 CLEC's network elements) may be subject to or limited by

13 Ttellectual Propasty rights (including without limieation, patent,

14 copyright, trade secret, trade mark, sorvice mark, trade name and

15 trade dreas rights) and contract rights of third parties.

16

7 SWBT would injoct & threst that AT&T might not bs permitted to interconnect
18 with SWBT’5 network based on uncertain and unspecifiod risks of infringement
19 or Imitation of use. The provision appears to establish as a generil rule that
20 AT&T has no rights to interconnect or obtain acoess to UNES, whils establishing
21 an exception to that geneal rule i, when and to the extent SWBT complies with
2 its obligations under the Act. In this regard, SWBT has it backwards. The
23 general rulc is that ATET enjoys the same rights as SWBT. The only excoption
24 is when SWRT obtuins an adjudication that it has bean unahle to secure such
25 rights notwithatanding the exeycise of ity best efforts — a contingancy that the FCC
26 cxpressly stated would be ramote, SWBTs pruposed paragraph 7.3.2 should be
27 rejected. |

9 ScoidmgrIz
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Q. PLEASE ADDRESS SECTION 733 OF THE GENERAL TERMS &

2 CONDITIONS OF THE M2A.
A.  SWBT's propowed section 7.3.3 states:

4 7.3.3 The Parties sclmowledge that on Apyil 27, 2000, the FCC

3 relessed tn Memorandum Opinion and Order in CC Dockst No.

6 96-98 (File No. CCBPol. 97-4), In the Matter of Petition of MCI

7 Jor Declaratory Ruling. Absent sty stay, reconsideration or appeal,

) such Order will become cffective thirty (30) days following the

9 fimre publicstion of such Order in the Federal Regiswer. The

10 Parties further wcknowledge and agreo that by executing this

1t Agreement, neither Party waives any of ite rigts, remedies, or

12 arguments with respect to such decizion and any remand thereof,

13 including its right to seck legal review or a stay pending sppeal of

4 such decision, :

15 This paragraph provides an acknowledgmment that the FCC has made a decision
16 regarding the use of intellectusl property by CLECs. Yot SWBT scems compelled
17 mmmmmmmm‘ammbmmﬂw
15 appealed. This paragrsph, in connection with others offcved by SWBT,' sets
19 SWBT up to ignore the requirements of the FCC Order until all appoals are
20 exhausted. Indeed, SWBT's propossd language appears to effectively nullify the
21 FCC’s order even absent a stay from a court af appoals, The FCC’s Order will be

P effictive by the time this interconnection agreement arbitration ia concluded, mnd
7 binds this Commission in arbitrating the pending agreement between AT&T and
2 SWBT. To the extent there is a subsequent change in the law, that would be the
2 time for SWBT to invoke the change in law provisions of the agreement to
2 determine whethee the contract langunge should be changed. SWBT's propossd
27 language serves no purpose other than to insert uncertainty into the agreement

28

5 Seeid, at 55 7.3.3.1,7.32.3 and by referanve 1o § 7.9.3.1, §§ 734, 7.9.5, and 737,
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1 Q. PLEASE RESPOND TO SWBT'S PROPOSED PARAGRAPH 7.3.3.1.

2 A SWBT'sproposed paragteph 7.3.3.1 states:

3 7.3.3.1 When ths Order referenced in Section 7.3.3 (or emy

4 reconsideration or sppeal therefrom) is effective, SWBT agices w0

s nse its best efforis to obtain for ATRT, under commercially

6 seasonablc twns, Intellectunl Property rigins to esch uabwndled

7 network element necessary for ATET to use such unbundled

3 natwork slement in the same manner o3 SWBT.

9

() As previously discussed in comnection with SWBT’s proposed paragraph 7.3.3,
1 SWBT would decline to use its best efforts to obtain co-extensive intellectual
12 property usc rights for AT&T mntil & final, non-appealable order is in place.
13 Tinm, to the extent that any of SWBT's vendors may today or in the bnervening
14 time asscrt an infringsment claim, SWBT would be under no abligation to do
15 mnything to ensure that ATET need not enter into unnecessary or cost-prohibitive
16 agreements with such vendors.

17
12 Q. DO YOU HAVE ANY OTHER CONCERNS WITH SWBT’S PROFOSED

19 SECTION 73.3.1?
20 A Yes. The insertion of the phrase “cormercially reasonable tenms” is plainly
21 vnjustified under the FCC's Order, The whole point of that Order was 0

2 implenwnt SWBT's nondiscrimination obligations. SWBT's duty is to use its
23 best efforts 10 obiain co-extensive rights on the same terms that SWBT enjoys.
24 That is an objective and casily identifiablc standard, in contrast to the amorphous,
2 subjective standard proposed by SWBT, Indeed, SWBT's proposed standard of
2% “commercially reesonable” invites gamesmanship by SWBT in arguing that it has
27 discharged its obligation under the agreement when it has procured use rights for

55
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1 CLECs that can loossly be deemod “commercially reasonable™ even though those

2 tights full far short of the co-extansive rights that the FCC ordered SWBT w0
3 procure, This would clearly violate the Act and the FCC's Order. Based on the
4 concerns outlined herein, SWBT's propesed paragraph 7.3.3.1 should be rejected.
: Q  PLEASE COMMENT ON SWBT’S PROPOSED SECTION 7.3.3.2.

7 A SWBT's proposed section 7.3.3.2 stmies:

(3 SWBT shall have no obligation to attempt to obtain for CLEC any

HE-— L= A

n SWRT.

13 Again, SWBT’s proposal missiates its obligation, which is 1o obtain co-gxtensive
13 rights to use, not to provide for co-axtensive actunl use. Stated another way, if
14 SWBT bas a right to use 2 UNE a certain way, then CLECs should have that same
13 ﬂmmdwm-smmmmmxymmmhu
16 particular manner. It is important that the sgreement make clear that if SWBT's
17 use rights extend to specific functions not presently used by SWBT, AT&T would
13 be enabled under this interconneation agresment 1o fully exervise its co-extensive
19 rights. SWBT's approach could deamatically restrict competition by precluding
20 any CLEC from using SWBT's network elements, even when permisaible under
2l the existing vendor agreement, in & manner that was diffsrent from the way
2 SWBT was using them including by adding CLEC-provided features or
23 functionality that offered superior sesvices or quality.

:: Q.  DOESATAT OBJECT TO SWBT'S FROPOSED PARAGRAPH 73327

5
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1 A Yes. The ambiguity surrounding “difforent” use makes SWBT's proposed
2 paragraph 7.3.3.2 unacceptable and inappropriate.

PLEASE COMMENT ON SWPBT*S PROPOSED SECTION 7.3.33,

o

12 contract and the rarms of the contract (excluding cost terms).

13 the Order referenced in Section 7.3.3 (or any roconsideration or

14 sppeal therefrom) is effective, SWHT shall, at CLEC's request,

15 comtact the vendor to attempt to obtain permiasion to reveat

16 additional contract details to CLEC.

17 SWBT includes language designed to avoid its performance until a final, non-
13 appeslable order from the FCC is in place. SWBT goes on to sugeest that SWBT
19 would be under no obligation 10 even contact its vendors o seak disclosure of
20 even the bere minimum of conract terms wntil the non-appealable oeder is in
2l place. I alno note that SWBT's proposed language sets no performance intervals
2 on SWBT even when thete is an effective FOC arder. For these reasons, SWBT's
23 peoposed section 7.3.3,3 should be rejectsd.

%

25 Q. PLEASE COMMENT ON SWRT’S PROPOSED SECTION 7.34.

26 A. SWBT’sproposed section 7.3.4 sintes:

27 734 SWBT hercby conveys no licenses to use such Intellectual

28 Property rights and taakes no wwrranties, express or implied,

29 canceming CLEC's (or any third party’s) rights with respect to

30 such Intellectual Property rights and contract rights, including

3 whether such rights will be viclated by such interoormection or

32 uwbundling and/or combining of network elements (including

7
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combining with CLEC's network elements) in SWBTs network or
CLEC's use of other functions, facilities, products or services
fornished under this Agreement. Any licenses or warranties for
Intellectun]l Propexty rights associsted with unbundled network
alemants are vendor Licenses and warrantivs and are a part of the
Intellectual Property rights SWBT agrees in Section 7.3.3.1 to use

NN L W N

its best efforts tn obtain.
g SWBT’s proposed language is the antithesis of what is expectad by the FCC in its
9 Order on intelloctual propecty. Based on the evidence presemted, the FCC
10 conciuded that it expects that, “in nearly all cases, requesting carriers will be able
i t acoess unbumdled network elements without the need for additional licenses™”
12 and that “we expect that incumbent LECs will obtsin any necessary intellectual
13 property rights for competing carriers in keeping with their statutory obligation
14 under section 251(c)3)."" SWRT is under an obligation to uase its best efforts to
15 obtain co-extensive intellectual property rights “from the vendor on terms and
6 conditions that are equal in quality to the texms and conditions under which the
1 incumbent LEC has obtained these rights. " By their very nature, “co-extensive”
18 rights should include all use of intellectual property consisters With SWBT's
19 permitted uses, to which warranties and indemnifications should sutomatically
0 artach. My understanding is that it is not unconanon far supplices to represem to
21 their customers that use of the supplier’s product will not infiinge the intellcctual
2 property rights of third parties, and swch sssutances are stmdard in large
px commercial supply arrangements between sophisticmied pertics. In further
24 opposition to the ressonable requirements placed on it, SWBT also includes
25 language in its proposed peragraph that would excuse it from perfhrmance weil

o PCCOnermqL
M. =913.
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1 there is a final non-appealsble ordes, SWBT's proposed section 7.3.4 should be
2 rejected.

PLEASE RESPOND TO SWBT'S FROPOSED SECTION 738,
5 A SWBT s proposed scotion 7.3.5 states:

=)

6 7.3.5 SWBY does not and shwll not indemnify, defend or hold

7 CLEC harmless, nor be responsihle for indenmifying or defending,

s or holding CLEC harmless, for anry Claims or Demages for actual

9 or alleged infriingement of any Imtellectyal Property right or

10 umthmwlt!iwvldmmofmmmdchtbnmm

11 of, is ommed by, or relates to CLEC's interconmection with

™ ’elm ﬁm it r mtwul:

13 network G i with CLEC's

14 m;«mmaoﬁ';mw“mmmu

15 services furnished under this Agreemant. Any indemmities for

16 Intellectual Property tights mssocimtod with mbundied network

17 clements shall bs vendor’s indemnities and arc a part of the

18 Intcilectial Propesty rights SWBT agrees in Section 7.3.3.1 to use

19 its best efforts to obtain.

20 As with the prior paragraph, SWBT"s language would cosure that SWBT bas no
21 responsibility whatsoever 1o ensure that ATET recaives to-extensive ingellectual

propety rights and SWBT, oncs again, sets up & provision that would nullify soy
obligation it has t0 use its best efforts to obtain co-extensive intellectual property
rights for AT&T unti) after & final non-appeslsble decision on the subject is in
piace. SWBT's proposed language scoms designed to protect SWBT from its
failure to procure co-extensive intellectual property rights for AT&T, and
climinates all of the risk associated with failing to fidfill its obligations (and
thevefore, any incentive 1o fully comply with those obligations). This will leave
AT&T open to utmecessary claims by third perty vendors that AT&T had
somshow infringed on third party imellectual property or violsted s contract

¥ 8B Y B 8 ¥ v RN

sk
o

¥ id,stpam.2.
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1 between SWBT and the third party, even though AT&T has no conmtrol
2 Whatsoever (and SWBT has virtually complete control) over those risks.

4 SWBT ocomwols the choloe of third party vendors, the scope of contracts with
s thoes vendors, and, along with the vendors, Is well-situsted 1o interpret ambiguous
6 portions of those contracts, SWBT and its vendors are in the best position to
7 determine Whether existing contracts (taking imo account factors such as the
8 language of the contract, the negotinting history, and the past pattern of dealing
9 between SWBT and the vendor) permit requesting oarriers to usc unbundled
10 clements without modifying the contract to permit an extengion of the right to use
n the intellectual property, to renegotiate the existing coniracts if an extension is
12 requiced, and to negotime future comiracts 0 sosure thet competing carricrs' use of
13 intallectual property present in an element is contemplated ™ AT&T and other
4 CLECs have none of this information, may well have no existing reistionships
15 with the vendors, and have nons of tho negotisting leverage that SWBT has o
16 modify existing agreements or propesly structure all new agrecments to satisfy
17 SWBT's obligmion under the FOC Ovder., Therefore, it is inppropeiate for
18 SWRT » place on AT&T the responxibility to ensure that AT&T will siot be in
19 violation of any of SWBT"s agreementz. SWBT's proposed section 7.3.5 should
20 be rejected.

21

# FOC Qrder at para. 10.
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1 SWBT also appesrs t0 be setting up s argument that will allow it to construe its

2 licenses to distinguish between use of UNEs with intellectual property in
3 combination with SWBT’s network md facilities, and use of such UNEs
4 combined with ATET's own network or facilitiss, Again, these distinctions ate
5 meritless. The identity of the user ar owner of the facilitics is inrclevant under the
6 Act and the FCC's order, The adoption of SWBT’s language will encourege
7 SWBT to construe its licenses to reflect thess distinctions for no reasons other
] than to limit competition.

9

10 Q.  PLEASE RESPOND TO SWBT'S PROFOSED SECTION 7.3.6.

i1 A SWBT's proposed section 7.3.6 states:

12 736 CLEC hereby agrees to rejcase, indemnify and hold SWBT

13 hanmless from and against all Demages arising out of, causcd by,

14 or relating to any Claim that AT&T's intercommection with

15 SWBT's netwok, or CLEC's wse of SWRT's network siements, ot

16 unbundling and/or combining of SWBT's petwork elements

17 (inchading combining with CLEC's network elements) or CLEC's

1] use of other functions, facilities, products or services funished

15 under this Agresment vicistes or inftinges upon any thind party's

20 Intelicctusl Propexty rights or constitutes a hweach of contract

21 rights of any third party. In no event shall SWBT be linble for any

2 actus! or consequential damages that CLEC may auffer arising out

23 of any such Claim.

24 SWBT’s proposed section 7.3.6 it a compandon to its proposed 7.3.5, In ita 7.3.5

25 SWBT refuses to protect AT&T from unnecessary intelloctual property claims
26 from SWBT"s vendors. In proposed sectiom 7.3.6, SWBT would completaly tum
2 the tables and ingpose on ATET a requirement to “release, indammnify and hold
28 SWBT barmless” from any slaim by SWBT’s providers of intellectual peoperty.
» Thus, where SWBT may not have excrcised its best efforts to ensure that AT&T"s
30 wmmmmmwwi&MTaATaTmmhm

61

' v1 I8LY KOdd
99 4 669957987 ON/L0:81 18/61:81 1051 (30L) 1430 ¥



NO.388 @23
PS/15/01 15:27 ATT JC MO » 19082214490

L.

1 damages and claims that might be brought sgainst SWBT resulting from SWBT"s

2 failure! Even where SWBT belloves it has satisfied its duties and obtained
3 coextensive rights for AT&T and other CLECs, SWBT would require AT&T w0
4 indenmify SWBT in the event its vendor contends otherwise.
5
6 Clearly, the FCC expects that, in nearly all cases, requasting cortisrs will be able
7 1o access unbundisd network elements without the need for additional licenges™
3 because in most cases, the incumbent LEC's contract with s vendor already
9 peszmits it to provide access 1o competing carriers.”” While the FCC anticipated
10 thn:heumnybameinﬂmuwhmitmthmmh
1 additional licenses,™® it also expressed that it is highly skeptionl that incumbent
12 LECs will not succeed in meeting their nondiscrimination obligations pursuant to
13 section 251(c)(3) through the use of their best efforts™ (i.e., the incumbent LECs
14 are expected to gucceed in obtaining co-extensive intellectual property rights).
15 The FCC alyo allowed for & mechanism whereby the incumbents could recover
16 their reasonable costs associsted with obtzining the necessary extensions of
17 intellectoal property rights to ATAT and others. Ultimately, if SWBT does its
18 job, there is 10 reason for ATET or any interconmecting patty to bear any of the
19 risk SWBT hopos to assign 0 AT&T via SWBT's proposad section 7.3.6.
20 SWBT's proposed language should be rejectad,
21

* FCCOrderstpans.d.

;’ E:.nmo.
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1 Q. PLEASE RESPOND TO SWBT'S PROPOSED SECTION 7.1.7.

2 A SWBT's proposed saction 7.3.7 states:

3 73.7 All costs asocisted with the extension of lmallectual

4 Property rights to AT&T pursuant to Section 7.3.3.1, including the

5 cost of the license extension itself snd the costs associated with the

6 offort t0 obtsin the license, shall be & part of the cost of providing

7 the unbundled network element to which the Imellectual Property

s rights relate and spportioned 0 all requesting carriers using that

9 unbundied network element including SWRT.

10

n As | just mentioned, the FCC expressly provides that SWBT may recover its
12 reasonable costs in obtaining license extensions necessary to provide AT&ET with
13 intellectunl property rights that are co-cxtensive with SWHBTs. Howewver,
1 SWBT’s proposed language fails in two respects. First, it does not limit SWBTs
15 08t recovery 10 “reasonable™ amount and, second, SWBT once agsin suggests, by
16 its link to its proposed section 7.3.3,1, that it will have no requitement to perform
17 under this oontract until the FCC’s intellectual property order is final and none
18 appealablc, Both of these aspects of SWBT’s proposed section 7.3.7 are
9 unreasonsble and inconsistent with the FCC's Order and should be rejected.

21 Q. DOES YOU HAVE CONCERNS THAT SWEBT WILL FULFILL ITS
OBLIGATIONS UNDER THE FEDERAL ACT AND THE FOC'S

2

P INTELLECTUAL PROPERTY ORDER TO OBTAIN CO-EXTENSIVE
% RIGHTS FOR ATAT'S USE OF SWBT'S EQUIPMENT AND
25 FACILITIES?

26 A Yes. In connection with the abitration of AT&T's successor intsrconnection

L3 ]
~8

agreement with SWBT in Texas, SWBT has continued to emphasize its view that

63
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1 it is ATAT that must obtain any nocossary rights 10 use intellecinal property in
2 order to avoid the potential risk of a third-party claim of infiingement. SWBT

3 has also implied that since ATAT is “building” its network through the use of
4 UNEs in combination with clethents of ATRT-owned facilities, that ATET “is
s ultimately responsible for its network and fts configurstion end must thorefore
é assume the responkibility to configure it in such a way as 1o not exceed the scope
? of gy yse rights 1t IATAT] obtgine ™ As siggested exrlisr, SWBT appeers to be
s setting up an srgument that will allow it to construe its licenses to distinguish
9 between wse of UNEs with imtellectusl property in combination with SWBT's
10 petwark and facilitics, and use of such UNEs combined with AT&T's own
11 network or facilities. These distinctions gre meritless. The identity of the user or
12 owner of the facilities is irrelevant undsr the Act and the FCC's order.

13

4 SWBT has also contended that ATRT's may use SWBT's facilitics in 8 way that
15 SWBT is unaware and possibly cxtend boyond the uses gramted to SWBT.®
16 SWBT's concern ks already been evaluated and found to lack merit by the FCC:
17 Moreover, we ar¢ not persuaded that incumnbent LECS' lack of

13 knowledge about a requesting casvier's imtended use of the

19 unbundled element justifies requiting new entrants themselves to

20 obtmin intelloctual propesty rights from third-party vendors, -

3 Section 251(0)3) requires only that the intellectual property rights

2 provided to nununhngcau!h!\nﬂldunﬂcihltcannartouuclhc

3 element for the sxme uses &3 the incumbent LEC %

24

¢ See TPUC Docket No, 22315, Direct Teatimony of Danald Palmer, 4, lines 14 t 16, 9at
lines S0 9end 13 1o 14, e i
1d., pegs 9, lina 26 1o page 10 line 6.

10, stpags S, linex 3 o 7 and page € lines 6 w 10.

FCC Order stpars. 16.

tes
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! SWBT's testimony in Texss on the intellectual property issue clearly dispiays

2 SWBT's contiming unwillingness to meet its responsibilities under the fderal
3 Act and the FOC’s Ordee.

Q- SHOULD THIS COMMISSION BE CONCERNED ABOUT SWET'S

6 OUTLOOKY

7 A Yes. While SWBT has not yet “pulled the plug” on any interconnection
2 amsngements because of inteflectual property concerns, the risk to the entite
9 industyy that SWBT may act on its belisfs will remain if the Commission
10 epproves the langoage proposed by SWBT in the M2A.

1

12 In sum, the FCC’s Order comemplutes that SWBT will have little difficulty, if
13 amy, obisining third party imtellectaal property rigins for AT&T. This
14 presupposes, of course, that SWBT has the incentive to exercise the “best efforts™
15 the PCC requires. SWBT’s proposal clearly does not implement the requirements
16 of the FCC's Order, or appropriately allocate the responsibilities to ensure that
17 SWBT has overy incentive to meet its nondiscrimination obligations under
12 Section 251(0)(3) of the Act. As such, this Commission should reject SWBT’s
19 proposed language in the M2A and find tht SWBT has failed to provide
0 nondiscriminatory access to UNE;, in violation of the competitive cheoklist.

217 Q DOES THIS CONCLUDE YOUR DISCUSSION OF THE

INTELLECTUAL FPROPERTY ISSUE?

2
23 A Yes.
24

6§
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VI. SUMMARY
2 Q  WOULD YOU PLEASE SUMMARIZE YOUR TESTIMONY?
3 A My testimony has shown that SWBTs entry into the long distance market in

4 Missouri is not in the public interest at this time. SWBT's intrastate access
s charges are priced well sbove any reasemahle repressntation of esonomic cost.
6 These monopolistic rates allow SWBT to cngage in & price squeeze of its captive
? competitors. SWBT's decision to not offer its long distance services to Kansans
8 in the largely rural independamt telephons company service sroas ar those served
9 by CLECS illustrates that SWBT is not focused on deoadly bringing competition
1¢ to Missouri, but rather on perperuating its monopoly power in its home verritory.
11 SWBT's litnited offers will allow it t0 put an indirect price squeeze on its
12 competitory that scrve the siate ubiquitonsly, in addition to the direct price
13 squecze. SWBT's long distance offers do not provide substantial new benefits to
14 Kanzans, Finally, SWBT must satisfy its intelloctunl property obligations under
15 the FTA and FCC Orders before it can be deemed to have complotely smisfied the
16 competitive checklist. AT&T respectfully urges the Commission to advise the
17 FCCMSWBT’:WMO&MATAWhMMm&m
1t the public intercst at this time.

19

» VI CONCLUSIQN

21 DOES THIS CONCLUDE YOUR TESTIMONY?

Q
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