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WuhlDlto.., D.C. 20!54

In the Matter of

Amendment of Sodion 73.202(b),
FM Table of Allotments,
PM Broedcast S1ations.

(CII'O and Cass City, Michigan)

)
)
)
)
)
)
)

Recel\IEO
JUN 11 2001

~~TIONs
~1F1'HE~~'"

MM Docket No. 0}·33
RM·lOO6O

June 11. ZOOI
By: Edward Czelada

Pe.itlon for RKOnlideratioG

1. Boekgl'OUlfd Before the Allocations Branch is a proposal to IJ1'Iend tlte FM Table ofAllotments in

Section 73.202(b). The proposal involves a change ofcommunity of license that would provide a fltst local

service at eass City on channel 22 \CJ at the request of Edwards Communications. L.C., bnsee of

Station WJOL (FM) Caro. Michigan on channel 221 A. The Commission asked for commeTIts and

counterproposals with a comment deadline ofApril 2, 200 I and a reply comment deadline of April 17.

200 I. A counterproposal was timely filed by Edward Calada ("Czellda") asking for the substitution of

channel 297C3 instead of221C3 at Cass City so that spectrum in the reserved portion ofthe FM band may

be preserved. On Ma)' 4, 200I the Commission approved the Chanae of WlDL fronl 221 A at eatO to

221 C3 at Can City stating it was in the "public interest" and that "00 comments or counterproposals"

were r'Mved (copy attached). After revicwini of the May 4.2001 Report and Order that was silent on the

Czellda's countcrpropsal a fax was lent by Czelada with a "FCC date stamped" copy ofthe

counterproposal (copy attached) to the attention of Mr. John Karousos. The FCe staffgave no direct

response to the contact attempts by Czelada however on May II, 2001an Erratum was released stating

that a footnote was "inadvertently omitted" and that the counterproposal was "not considered" because it
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was "defective when filed" according to the Commission (copy attached). This instant Petition For

Reconsideration is timely filed,'

2. Di5C'u",,/on, We contend that the counterproposal was not given equal oonsideration as requirod under

due process and 307(b). We believe the counterproposal may have been simply misplaced or overlooked

until after Clelad4's fax was sent on May 7, 2001. Then an attempt was made by Commission staffto

"gloss over" the error by issuing a be14ted response in the fonn of an Erratum and stating that there was

footnote "inadvertently omitted", This however, does not square with the facts in the May 4, 2001 Report

and Order in which the Commission unequivocally stated, "No comments or counterproposals were

receiYed", This indicates the Commission had no know\cldge oftho counterproposal until Ma)' " 2001

when the rax was sent to Mr. Karousos' attention. It is also worth noting the even after numerous phone

calls, emails and a fax to the Commission, the Commission never responded directly to Czelada instead the

Commission issued a Erratum 6 days later in manner that "glosses oyer" numerous inconsistencies. It is

obvious the Erratum was not intellectually QOITeCt considering the timing of the events. A win-win solution

would re$ult if297C3 was alloc;:ated to C.ss City instead of22JC3 providioi increased public servi~e to

WIDL, as well as, the reset\led band. 307(b) states that: "In considering applications for lioenses, and

modifications and renewals Ihereof, when and insofar as there is demand for the same, the Commission

shall make such distribution of licenses, frequencies, hours of operation, and ofpower arnonS the several

State. and communitic5 as to provide a fair, efficient, and equitable distribution of radio service to each of

the same," It's the allocation branches duty to treat all FM spectrum fairly as required under law of

307(b). Strict interpretation ofJ01(b) requires "fair and efficient distribution" whether or not a freeze is in

effect becau~ the U.S. law would override any policy or docket in conflict with 307(b) ~use there is

1 On May 11,2001 the commission iNUed • signifitant Erratum, directly respondini to the Counterproposal that
etrocti~ry ~tents the Recon deadline, to June 11,2001.

P.03
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"demand for the same". The allocation branch deals primarily with commercial FM frequencies but they

must oonsidrr the potontial precJusionary effects ofs\lch allocation on the reserved portion of the band

especially in ligbt of the freeze that currently exists with reserved portion of the band and the exprcs5ion of

interest for 218 C3 at Ubly that was provided in the counterproposal, Czelada would have simply applied

for channel 218C3 at Ubly, Ml if the current freeze on new non-conunerci.1 stations was not in effect,

sinte that option was not available Czelada fek it was in the best interest ofall parties to resolve the issue

in the open prooaxfing to avoid forcing a lat~ chaMol change to WIOL by a new rulemaking procading

afler construction had beon <:mIplftod 0Jl WJDL on 221C3 at Cass cit)? Section J03(g) of the

Communications Act of 1934 also requires the Commission to: "Study new uses for radio, provide for

experimental uses of frequencies, and generall)' encourage the larger and more effective use of radio in the

public interest." Consideration ofthe 303(g) requires the "larger and more effecthiC use of radio in the

public interest" and catmot be ignored just because of the freeze on the reserved portion of the band. In

MM Docket 95-3\ which instated. "temporary rrocze" upon the reserved portion ofthe band is silent on

the Kenario in this instant case. but it is obvious from the language in the Docket that the commission was

concerned with the potential preclusionary effects ofa freeze on the reserved band and encouraged

applicants to apply on a commercial channel jfa preclusion takes placeJ
• The obvious solution to this

dilemma is to allocate 297CJ to Cass City, which would provide the same power Edwards requested while

not precluding the opportunity for 1st and 2nd and non-commercial service areas on 218, 219, and 220,

The Commission states in the Erratum that 297C3 cannot be allocated to Cass City. However, fi'om the

2 We IISed the word "Allocate" in the cwnterproposal to describe the future use of2 I8C3 at Cas City: this is to
not be tonfuMd with. 73.202 Allooetion for commercial channels.

J ElCeerpt trom MM Ib1ket 95-3 I: '"The filin, heze i,limited to reserved NCE channels. There is • similar
freeze in place 00 non-reMrved channels, whil, the Commission tnniitions to III auction enviro",1l171t fer those
channels, Should the statTlift the li'eeu on non...-escrvcd chllf\nels prior to Jifting the fi'eeM on reserved channels,
NeE appJicantt will have the .100 at that time to IppJy ((r non-reserwd channels, subject to their participation
in an)' auc;tion$ thar may result consistent with the policies and "'IUlations established herein,"

3
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reference coordinates provided herein the 70 dBu (F SO,SO) does cover the entire ootnmunity ofCus City"

We acknowl«lae that due to a data processing error a slightly short-spacod set of reference coordinates for

the 297C3 allocation was supplied to the Commission in the counterproposal. The correct coordinates for

the 297C3 proposal at Cass Cit)' to 43-42-00, B3·55·30. (It is worth noting that the Commission has a

very serious error in coordinates released in the May 4 Report Order in which the latitude i. S degrees

higher than ClOI'rect coordinates.') lffor some TOlSon it is determined that 297CJ cannot be allocated to

Cas! City then the Commission should consider whether 221A 01' 297A would be better suited for Cass

City.

J. Conclusion: We respectfully request that the Commission reconsider the May 4, 200 I Report and Order

8lld the Ma) It, 2001 EfTatum and determine that 297C3 can be allocated to Cass City to preserve scarce

reserved band spectrum.

Respectfully submitted.

By:~~k
Edward T. ezelade

3302. N. Van Dyke
Imlay City, M148444
(810) 124 2638
June 11, 200 I

• Bued on a fUll Class C3 o£2' kW at 100 Meters HAAT at the referen~ coordin.. (43-42-00, .3·55·30). The
coordinatel meet US mileqe leparalion requirement oftoCtion 73.207. Should more CI1sineeting data be
requested the Commission mlY request Clmtaae map demonstrating community OOWTa,"
, The latitude coordinates liMed in me Report and Order lie 48·38·20, which is outside Dfthe United StltCl$'
borderJ.

4
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CERTIFICATE OF SERVICE

1certify that on this 11th day ofJWle 2001, I caused 8 copy ofthe foregoing

ttpetition For Reconsideration" to be mailed via first class postage prepaid mail to

the following:

Edwards Communications, L.C.
c/o John S. Neely
Miller and Miller, p.e.
P. O. Box 33003
Washington, DC 20033

~p~
Edward Czelada

P.06
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Fecleral Coramunisatioll' Commission Db 01·1153

MM Docket No. 01·33
RM· I0060

MM Docket No. 01·34
RM·I0061

Before the
Federa. COlhrauni"tloDi CommssloB

WashitlltOD, D.C. 2OSS4
)
)
)
)
)
)
)
}
)
)

In the Matter of

Amendment of Section 73.202(b),
FM Table ofAllotments.
FM Broadcast Stations.
(Caro and CasaCity, Michigan)

(Warsaw and Windsor, Missouri

REPORT AND ORDER
(proceediD, TerlDinated)

Adopted: Aprl12S, 2001 Rele...el; May of, 2001

By the Chief, Allocations liranch:

I. Before the Allocations Branch for consideration is a multiple dO()ket Notice 01Proposed
.Rule Making setting forth three separate proposals to amend the FM Table of Allotments. Section
73.202(b) ofthe Rules to allot new channels in four separate localities. E~h proposal involves a change
of community of license that would provide a first local transmission service at the proposed community.
Each petitioner, Edwards Communications, L.C., licensee of Station WIDL(fM) Caro, Michigan, and
D&H Media. pennittoe of Station KWKJ(FM). Warsaw. Missouri, filed comments reiterating that it will
file an application for construction permit at each locality to effectuate the cbanp of community jf the
channel is rcallotted. D&H Media also filed comments as requested giving additional information with
respect to underservod loss areas and tho publio Interest benefit in the change ofcommunity. We r«eived
no other comments or counterproposals.

2. Both petitioners filed their proposals for the reallotments in accordance with the provisions
of Section 1.420(1) of the Commission's Rules, which permits the modification of a sbUion's license to
specify a new communit)' of license while not affording other interested parties the opportunit)' to file
competina expre.ssions ofinterest In the proposed allotment I

3. This is a multiple docket Report and Order issued in response to a Commission Public
Notice released October 2, 1998 (DA 98·1987). We are combining separate FM allotment proposals into
a single R,port and o"de,.. Each proposal has its own docket Il1ld rule making number and the
Commission's Reference Center will maintain a separate tile for each docket. As discuised in the Public
Notfce, this prO()edurl; will conserve Commission resources and expedite the processing of fM allotment
petitions for rule making by avoiding duplicative actions. We discuss the follOWing proposals:

A. MM ~ket No. 01·33; RM·l0060

Petitioner: Edward. Communicatiollt, L.C.

S" RepOI't fll'/d Order In MM Docket No. 88·'26 C'ChDnge oj'Ccmnnmif)' R&O "). 4 FCC Red 4870
(1989), reco". "ant,d In pari, oS FCC Red 7094 (1990) ("Chang, OfCoMlI1unlly MO&O'').
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Federa' Communication' Commission

c/o John S. Neely
MiUer aad Miller, P.C.
P. O. Box 33003
Wuhington, DC 20033

DA Ql·tt~3

Determination: Substitute Channel 221 C3 for Channel 221 A at Caro, Michigan, reallot Channel
22lC3 from Caro to Cass City, Michigan, as the community's first local transmission service, and modify
Station WIDL's authorization to specifY Cass City as the community of license.

Accordingly, pursuant to the authority contained in Sections 4(i), 5(c)(l), 303(g) and (r) and
307(b) of the Communications Act of 1934, as amended, and Sections 0.61. 0.204(b) and 0.283 of the
Commission's Rules, IT IS ORDERED, That effective June 18, 2001, the FM Table of Allotments,
Section 73.202(b) of the Commission'S Rules, IS AMENDED, with respect to the community listed
below, as follows:

Commun'll

Cass City, Michigan

Coordinates: 48~38·20 NL and 83·08·38 WL

Cheone'

221C3

Addition.' information: Channel 221C3 can be substituted for Channel 221A at Caro, Michigan,
and reallotted from Caro to Cass City at petition~r's request~d site 4.9 kilometers (3.0 miles) northeast of
the community. Our engineering analysis shows that there is a gain area with a population of 37, 994
persons. Our analysis also shows that all ofthe Joss area is well served, and the gain area includes areas that
will receive a third, fourth. and fifth service. In addition, Caro will continue to receive local transmission
service from Station WKYO(AM). No urbanized areas are involved. Canadian concurrence has been
received for this allotment.

FCC Conta~t: Victoria M. McCauley, Mass Media Bureau (202) 418·2180.

B. MM Doeket No. 01-34; RM·l0061

Petitioner: D&HMedia
C/O Howard J. Barr
Pepper aad Coruziai, LLP
1776 K St....t, N.W. Suite 100
WublJllton, DC %0006-2334

Determination: Reallot Channel 253A from Warsaw to Windsor, Missouri. as the community's
first local transmission service, and modify Station KWKJ's authorization to specify Windsor as the
community of license.

Accordingly, pursuant to the authority contained in Sections 4(i), S(c)( 1), 303(&) and (r) and
307(b) of the Communications Act of 1934, as amended, and Sections 0.61. 0.204(b) and 0.283 of the
Commission's Rules, IT IS ORDERED, That effective June 18, 2001, the FM Table of Allotments,
Section 73.202(b) of the Commission's RUles, IS AMENDED, with respect to the community listed
below, as folJows:

CommuniO'
Windsor, Missouri

2

Cbennel

2S3A
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Coordinates; 38·31·56 NL and 93·31·19 WL

AddltionallnformatioD: Channel 2S3A is reallotted from Warsaw to Windsor, Missouri, without
a Site restriction. Warsaw will continue to receive local transmiliSion service from Station KAYQ(FM). No
urbanized areas tUC involved. We agree that the change of community will serve the public interest. In
response to the Notice, petitioner state. that the change of community will result in a preferential
arraniement ofallotments. It will provide a tlrst Ioc;:al aural transmission service to the community, It also
states that the net gain in sezviee to 21,439 persons outweighs the 10$$ of a service to 7,841 persons. Our
1lJl81ysis also shows that from petitioner's site, the loss area includes no white or if8Y area. We also note
that the pin area includes an area with a population of 3,873 persons who will receive a fourth reception
service.

FCC CODtac:t: Victoria M. McCauley, Mass Media Bureau (202) 418·2180.

4. IT IS FURTHER ORDERED. pursuant to Scotion 316(a) of the Communications Act of
1934, as amended. that the authorization of Station WIDL(FM). IS MODIFIED to specify operation on
Channel 221 C3 at Cass City Michipn and the authorization of Station KWKJ(FM) IS MODIFIED to
specify operation on Channel 253A at Windsor, Missouri, subject to the followina conditions:

(a) Within 90 days of the effective date of thi~ Order, the licensee shall submit to the
Commission a minor change application for a construction permit (Form 301).

(b) Upon grant of the construction pennit, proJTIm tests may be conducted in accordance with
Section 73.1620.

(c) Nothing contained herein shall be construed to authorize a chanae in transmitter location or to
avoid the necessity of filma an environmental assessment pursuant to Section 1.1307 of the
Commission's Rules,

5. Pursuant to Commission Rule SC()tion J.1I04(1)(k) and (3)(m), any party seeking a
chanae of community of license of an FM or television allotment or an upgrade of an existing FM
allotment, if the roquest is granted. must submit a rule making fee when filing its application to
implement the chanae in community of license and/or uparade, As B result of this proceeding. Edwards
Communications, L.C., licensee of Station WlDL(FM) Caro. Michigan, and D&H Media, permittee of
Station KWKJ(FM), Warsaw, Missouri, are each required to submit a rule making fee in addition to the
fee required for the applications to effect the chanie in community of license and/or upgrade.

6. IT IS FURTHER ORDERED That this proeeedini IS TERMINATED.

FEDERAL COMMUNICATIONS COMMISSION

John A. Karousos
Chief, Allocations Branch
Policy and Rules Division
Mm Media Bureau

3
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Page 1of 1

To: jkarousOCfec.gov
Subject: URGENT
Bee: kshirleY@fcc.gov

Dear John A, Karouaoa, the Commi,.lon recently granted a rulemaklng filed by
Edwarda Communications to change WlOL from Caro to Ca•• City, however I timely
filed I Coun.....Proposal on ~2101 which a.ked that 287C3 be subltftuwd for 221 C3.
I havi revllwld thl .Ituatlon and believe that the Comml,,'on h.. erroneou.ly
granted Edward Communlcltion', propoaal becau•• It mak•• no mention of my
counterpropoaal. I ....pectfully request that Commiaslon ...v..... th.ir declalon, on
it'a own motion, In light of the fact It appea,. the counterpropo.al WlS never
conllderld. I'v. FAXED an FCC STAMPED copy of my counterproposal to 202 418
1410. I wllf try to clllla., today regarding this ma"r unle.. I hear back from via
eman or phone. Thank you,
-Ed Czelada
8107242138
automl·Ocardina.net

Printed for Ed <automate@cardina.net> ~/29/01
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Edward Czclada
3302 K. Van Dyke

Imlay City, MI 48444
(810) 7242638

April 2, 200 I

Cover Letter
Ii~C~/VJ

0"., ~1aga!i. R"m.n Salas. following is an original and four cop;e:;~ APR ,e.?a ~D
Counter Proposal directed at Edwards Conununicalions (Mlvl Docket N.,..'-- '0/
01-33: Rl\.f.l0060) for a proposal to reallocate 221C3 10 Cass City, MI. ~.~,

Sincerely,

~~ ey.tAb 4 -,')-01

Edward CzcJada
3302 1\. Van Dyke
ImlllY City, MI 48444
(810) 724 2638



Before thn
F'ederd ~ CCltUIll.:nicat ions :omm~~~=.cr.

W4shir.g~on, D.C. 20554

In :he M~t~er of

Anendment of Section 73.202(b),
FM Table of Allotment~,

rM Broadca~t Stations.

(Caro and Cass City, Michlqau'

~M ()ocket Nc. 0)-1'i
R!'!-l006n

':-:(,;n;n~rlt Date: April 2, 2001
~~rly ~o~~ent Cate: ~pril 17, ?OCl

9ackg1:o)~nd

1. ecf~re the Allccat~ons branctl tor conSlderatlcn i~ ~ proposa: tu
clme:1d the fM ':'ab1n ot Allotments, Sect::.on 73.202(bl The propo~a:

illvolves a change or corrmunlty of licen~e that wculc provide ~ tirst
l("cal tran.smi:s:lion :service at tho proposed communi ':)1. Thq pet.:.t':'o:l~'[·,

Edwa.cds Communications, L.C., liC'ensee of Station WID:CFM) Caro,
Hir.higilr..

-age

ret i.:: ior.or: Edwcirds CommUJ1~cations. L.':.
C/O Johr; S. Nedy
Mi~~cr olnd Mi J ler, P.C.
P. O. ROle B001
W"'''hlnCJton, r~ JOOn
MM DO~'kt't Nr). 01- 33: RM-180E:O

:'vunter Proco::.5l..- .
~dw~rd CLel~d4 hereby counter prcpo~e~ channel l37C3 :U~ Cd~~ C1ti
:n~tead of C~annel 221C3 and additionally ~LOPU~~~ to ~llocate Ch]~~~l

218C3 ~c IJbly, ~t as It'S t'1:,st non-co1lll1\en:ial service. f(ec1ll~cat~

Caro to Cass City, Michigan, as the c01lll1\~nity's tirst local
transmission service, and modify Station WIOL's ~uthor1zatlon :0
$pe~~ty Cass City <.IS the communlty or !i~ense. Petit~oner will a?ply
tor channel £l~C~ 1n Obly when the non-commerclal freeze i~ lifted.

Comn:unity
('or:>, :-fich:q<An
Cuss City, Mic~ig~n

Ubly, ~ichi.gan

Prl'!~ent

221.n.
Z97C3
naC)·

Coordinates fer both ?ropos~l~: 43-39-2~J ~I. and 82-54-15 WL



Sent by: EZ Auto~atlon;

\

6:33 878 3514; Apr·2·~~ 2:28PM; Page ,12

A:ir:i:ior..:..l ~nfor:n4tion; Channed. 2S7C3 clin btll sub~titl.ted tcr C~.),~rll:~l

7Z1A a~ Cal'o, Micl'ligdll, and re..,llot~ed trom CAro t.o CCiliS City at site
23 \.;.lcrle~er:: flul·thea3t ot Cass City. tty u3ing 2S7C3 ::.nstei:ld of 2/.1C3
~t Ca.:!:! Ci'~y cHI C1dditional non-co:r.mercial allocation c::an be accClC :0
l:lj,~ arG... Canadian concurre:1CC will be rt:lqu.i.red for these allor.rr.erlts.
·CilCir.:-:e:' 218C3 will 09 ~j,l:l~teQ a~ location.

BY:~~ IJ-J-Of
Edwar:1 Cl.ttlada
3302 S. Van Dyke
Imlay City, MI 4S444
(SlCI 724 2638



Sent by: EZ AutoBat:on; 6:):; 676 3514; Apr·2·C1 2:28PM; Page 1! 1

CERTIfiCATE OF SERVICE

1certify that on this 2th day ofApril 2001, I caused a copy of the foregoing

ItCounter Proposal" to he mailed via first class postage prepaid mail to the

following:

Edwards Communications. LC.
C/O John S. Neely
Miller and Miller, P.C.
P. O. Box 33003
Washjngton, DC 20033

lI-d-tJ r
Edward Czclada
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Federal Communications Commls.ioD

MM' Docket No. 0]·33
RM-i0060

MM Docket No. 01·)4
RM·I0061

Berore tbe
Federal Conn.anlations Comml.lon

Wubinctol, D.C. ZOS54
)
)
)
)
)
)
)
)
)
)

In the Matter of

(Warsaw and Windsor, Missouri)

Amendment of Section 73,202(b),
FM Table of Allotments.
FM Broadcast Stations.
(Caro and Cass City, Michigan)

ERRATUM

Releued: May 11,2001

By the Chief, AIJocation!il Branch:

I. On May 4, 2001, the Allocations Branch released a Rlport a"d CAder grantini
allotments in the above-captioned communities. The last Sentence of the first paragraph inadvertently
omitted footnote one which should read illS follows:

We receivod no other comments or counterproposals,l

FEDERAL COMMUNICATIONS COMMISSION

We note that a pleadina styled "coun1crpropoaaJ" was tiled by Edward C"lada requcsting that we allot
Channel 297C3 lit Cass Cit)! rather than Channel22l C3 and the allotment ofChannoI218 C3 at Ubi)', Michl,SJ1 so
that he can Itppl)' for Channel 2lSC3 at Ubi)', Michican once the frecze on the fIJini ofapplications in the reserved
band is lifted. We are not considerl"i this plcadlnl in this proceeding beclUSe it was defe(1tive when filed. Stt
RepoJ'l and Drdtr in MM Docket No. 98·29 (Indio and Indian Wells, California), I' FCC Red 23,84S (2000).
First, we cannot make aJlorments in the FM reserved band, as those channels are properly requested by application.
and there Is no e!(Coption to this rule when there is 8 freeie on thc tiline of new applications for that band. See 47
CFR §§73.501 and 73.'09;,ee aJa() Second Rtport and Order in Docket No. 2073S, 44 RR2d 235 (1978)
(Commi"lon considered but did not adopt, a table of'allotments for the FM noncommercial bUJd, but rather
retained its current pt'aCtice ofreq\liring FM stations in the reserved bend to be chosen by applicatJQns judged
Itrictlyon their OWll eniineerlni tcnns, usfna III interference:: standard). Secondly, the pleadfn, did not include an
eng/neenn, sn.dy, lllld our own =rIaln"rln, analysis showl that pursuant to the minimum e11.tance separation
requ iremcnts of Section 73 .207(b) and the principal community coverage requirements ofSection 73 .31 S(a) oftM
Commission's Rules, Cbllllnel 297C3 cannot be allotted at Cass Cit)',


