
The argument is advanced that "any service-specific impairment analysis collides

head-on with the plain meaning of section 251(c)(3) which empowers CLECs to use

UNEs to provide any and all telecommunications services." 56 The Commission has

applied the impairment test to services:

The Commission rejected various CLEC arguments about
"differences in cost and the amount of time required to implement
services" regarding the use of operator services and directory
assistance ("OS/DA") provided by competitors and concluded that
ILECs need not unbundle operator services and directory assistance,
except under very limited conditions, because these services were
competitivelyavailable. 57 Applying an impairment analysis, the
Commission concluded: "Significantly, we find that the existence of
multiple alternative providers of OS/DA service in the marketplace,
coupled with evidence of competitors' decreasing reliance on
incumbent OS/DA services, demonstrates that requesting carriers'
ability to provide the services it seeks to offer is not materially
diminished without access to the incumbent's OS/DA service on an
unbundled basis."58 .... Special access services are competitive, and
CLECs are not impaired in their ability to compete if ILECs are not
required to provide loop and transport combinations for CLECs to
provision special access and toll services. 59

The Commission has been instructed by the Supreme Court to apply an

impairment test to determine if ILEC unbundling is necessary and whether the absence of

ILEC unbundling would constitute an impairment of a CLECs' ability to compete.

ILECs are only required to provide UNEs to requesting carriers when they would

otherwise be impaired in their ability to provide competitive services for which the UNE

56 WorldCom Comments at 6, CC Docket No. 96-98 April 5, 2001.

5: Third Report and Order and Fourth Notice ofProposed Rulemaking, CC Docket
No. 96-98, released November 5, 1999 ("UNE Remand Order").

58 UNE Remand Order, 15 FCC Rcd at 3895, lj449.

59 USTA Comments at 3-4, CC Docket No. 96-98 (April 5,2001).
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is sought.60 The Supreme Court concluded that "the Act requires the FCC to apply some

limiting standard, rationally related to the goals of the Act. ... ,,61

The market for special access services is competitive. The Crandall Reply

Declaration provides data that competitive carriers serve a significant share of the market

for special access services. The Crandall Reply Declaration demonstrates that CLEC

facilities collocated in ILEC central offices or other facilities-based providers of special

access services can reach such customers without ILEC loop and transport

combinations.62 As the Crandall Reply Declaration concludes: "Because so many

CLECs are contesting the market for special access services through their own facilities,

one cannot concluded that CLECs would be impaired in the delivery of special access

services if they lacked access to unbundled network elements." 63

The competitive developments discussed in the Crandall Reply Declaration and

the Special Access Report have occurred without the Commission resorting to mandatory

unbundling to facilitate special access services by competitive carriers. Competitive

carriers serve special access customers now through their own facilities-based networks

and significant portions of potential customers are served by at least one facilities-based

competitor interconnected through ILEC central offices or through competitive networks

which bypass ILEC networks.

60

61

AT&Tv. Iowa Utilities Board, 525 U.S. 366 (1999).

Id. at 388.

62 Crandall Reply Declaration at <)[26. Crandall concludes "(g]iven the availability
of alternative supply, (competitive] carriers cannot be impaired if high capacity loops and
transport are not unbundled."
63 Crandall Reply Declaration at <)[27.
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64

65

The growth in fiber-based competitive carrier networks has occurred in all regions

and markets throughout the country.64 In addition, the market for wholesale suppliers of

special access services has emerged and wholesalers are aggressively seeking to provide

services to competitive carriers.65

The data submitted by USTA establishes that "Mandatory ILEC unbundling of

special access services would not promote facilities-based competition - - competition

that is diverse and growing throughout the country." Commission regulations that would

require ILECs to provide loop and transport combinations to competitors providing

special access services would impede the growth of market-driven facilities-based

competition, while creating severe financial consequences for ILECs in general, and rural

and smaller ILECs in particular. 66 Moreover, facilities-based competitive carriers like

Time Warner Telecom will suffer competitive harm from lost special access revenues and

stranded investment in facilities rendered useless with the conversion of special access to

UNEs.

Crandall Reply Declaration at CJ[26; Special Access Report at 12.

See Note 15.

66 USTA Comments at 9-11; TDS Comments at 1, CC Docket No. 96-98 (AprilS,
2001)("Premature action here threatens to destroy the access charge regime ... and put
pressure on customer rates in areas served by rural telephone companies under ROR
regulation."); Joint Comments ofNECA, NRTA, NTCA, OPASTCO, and Western
Alliance Comments at 4 ("This threat on the entire interstate access regime would be
massive, putting in jeopardy the recovery of $2.5 billion in costs assigned to the NECA
common line and traffic sensitive pool alone .... [L]oss of this critical revenue stream
could cause massive shifts in costs from the interstate to the state jurisdiction, with
dramatic, adverse effects on local ratepayers.").
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CONCLUSION

The special access market is competitive, with many alternative providers, and the

need for access by CLECs to ILEC UNEs in order to provide local exchange service is

dramatically decreased. Specifically, ILEC high-capacity loops and dedicated transport

facilities should no longer be required as UNEs on a mandatory basis. To find otherwise

would be in contravention of Section 251(d)(2) of the 1996 Act and the Supreme Court's

decision in AT&T v. Iowa.

The Special Access Report demonstrates that access by competitive carriers to

unbundled ILEC high-capacity loops and dedicated transport does not meet the

impairment test in Section 251 (d)(2). Therefore, high-capacity loops and dedicated

transport should be removed from the Commission's list of mandatory ILEC UNEs.

USTA, however, supports a safety mechanism for CLECs to prove that the impairment

standard is met for high capacity loops and/or dedicated transport in particular local

exchange markets. After expedited Commission review of a CLEC's request and a

finding that the impairment standard has been met in a particular local market for high

capacity loops and/or dedicated transport facilities, the ILEC would then be required to

provide those facilities as UNEs in the particular local exchange market.

The Crandall Reply Declaration explains how the special access market is

distinct and separate from the local exchange market and provides data that establish that

competitive carriers are not impaired when providing special access services to existing

high volume business customers, or meeting their needs by extending their fiber networks

to serve new customers. The Special Access Report demonstrates that facilities-based
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competitive carrier networks are deployed to bypass ILEC network facilities in markets

across the country, including rural, urban and suburban markets.

The market for special access is fully competitive as the Commission

acknowledges. CLECs are not impaired when providing special access because of the

availability of competitive alternatives to ILEC UNEs. Mandatory CLEC access to

unbundled ILEC loop and transport combinations for special access is unnecessary in a

market that is fully competitive and would be contrary to the Communications Act.

Respectfully submitted,

UNITED STATES TELECOM ASSOCIATION

v'LmVrence E. Sarjeant
Linda L. Kent
Keith Townsend
John W. Hunter
Julie E. Rones
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Washington, DC 20005
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