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PETITION FOR PARTIAL RESCISSION OR
CLARIFICATION OF AUCTION PUBLIC NOTICE, AND

FOR EXPEDITED PROCESSING OF RULE MAKING PETITION

WCSC, Inc. ("WCSC"), the licensee of television station WCSC-TV, Charleston,

South Carolina, by its attorneys, hereby submits this petition in connection with (i) its

pending Petition for Rulemaking (the "WCSC Petition") to amend the DTV Table of

Allotments to substitute Channel 47 for Channel 52 at Charleston, South Carolina; (ii) the

above-captioned application ofFant Broadcast Development, L.L.c. ("Fant") for a new

NTSC television construction pennit on Channel 47 at Columbia, South Carolina (the

"Fant Application"); and (iii) the Commission's Public Notice, "Auction Filing Window

For New Analog Television Stations, Auction No. 82," DA 01-1300 (May 25,2001) (the



"Auction 82 Notice"), which lists the Fant Application and solicits applications mutually

exclusive therewith.

As explained below, the Fant Application is not entitled to any protection from

WCSC's proposed DTV operation on Channel 47 at Charleston under the Commission's

rules and policies for the DTV transition. To the extent the WCSC Petition and the Fant

Application are in technical conflict, either the Fant Application is unacceptable for filing

and should be deleted from the Auction 82 Notice, or Fant (or any other NISC permittee

for Channel 47 at Columbia) must take its authorization subject to interference from

WCSC's DTV operation on that channel. Whatever the case, there is absolutely no

reason for an NTSC application for Channel 47 at Columbia to delay WCSC's requested

DIV channel substitution.

Background

Fant filed the subject application for a new NTSC television station on Channel

47 at Columbia, South Carolina on July 22, 1996. The Fant Application was filed well

after the adoption of the Commission's July 17, 1987 order freezing future requests for

new allotments or applications for new NTSC stations in areas surrounding 30 major

markets.] Because Fant's proposed facility is within a "freeze area," the Fant Application

requests a waiver of the Freeze Order.2

I Advanced Television Systems and Their Impact on the Existing Television Broadcast
Service, Mimeo No. 4074, RM-5811 (released July 17, 1987) ("Freeze Order").

2 Fant later filed two amendments to its application (on July 7, 2000 and July 13, 2000) to
change to a directional antenna; to collocate with another DTV station; and to revise its
interference study. Neither of those amendments mention a technical conflict with the
WCSC Petition.
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The WCSC Petition, which seeks initiation of a rule making to substitute Channel

47 for Channel 52 at Charleston, South Carolina in the DTV Table of Allotments, was

filed on May 1,2000.3 In the course of inquiries as to the processing status of the WCSC

Petition, Commission staff has informally advised counsel for WCSC of its belief that the

WCSC Petition and the Fant Application are mutually exclusive. Engineering

calculations by WCSC's consulting engineers indicate that the WCSC Petition will cause

approximately 12.8% interference to the Fant Application's proposed facilities. This is

not a basis for deferring the processing of the WCSC Petition, however, for as shown

below, Fant's NTSC proposal for Columbia is secondary to WCSC's DTV proposal at

Charleston in any technical conflict between the two.

Discussion

It is an axiomatic principle of the DTV transition that NTSC "freeze waiver"

applications such as the Fant Application are unprotected against assignments in the DTV

Table, whether as originally adopted or later amended. The Commission recently

summarized this principle as follows:

We have determined and reiterated several times that the
future of television is DTV... , Applications for new
NTSC stations in the areas subject to the TV freeze and rule
making petitions to add new NTSC channels were not
protected or otherwise accommodated in the development
of the initial DTV table of allotments or subsequent
amendments to that initial table. 4

3 Concurrently with the WCSC Petition, WCSC filed an FCC Form 301 application for a
construction permit to implement WCSC-DT's operation on Channel 47. See File No.
BPCDT-20000501ADT. The WCSC Petition was supplemented on May 17, 2001 at the
request ofFCC staff to provide the antenna radiation center height above mean sea level.

4 Notice ofProposed Rule Making, Review of the Commission's Rules and Policies
Affecting the Conversion to Digital Television, MM Docket No. 00-39, FCC 00-83, , 49
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Accordingly, the Fant Application is secondary to the WCSC Petition. To the extent a

technical conflict exists between the two proposals, the WCSC Petition is not required to

protect the Fant Application.

The result is the same even were the Commission to consider the WCSC Petition

subject to the priorities adopted in its January 19,2001 DTV biennial review order for

protection of pending NTSC petitions and applications from "later-filed DTV

applications.,,5 Under the Biennial Review R&D, "DTV expansion applications" receive

priority over all NTSC applications except those that fall within three narrow categories:

(i) post-auction applications; (ii) applications proposed for grant in pending settlements;

and (iii) any singleton applications cut off from further filings.6 The Fant Application fell

within none of these three categories when the WCSC Petition was filed on May 1, 2000,

and it falls within none of them now. 7 In short, under any plausible analysis of the

Commission's rules and policies for the DTV transition, the Fant Application has no

protection from WCSC's proposal to operate digitally on Channel 47 at Charleston.

(March 8, 2000) (emphasis added).

5 Report and Order and Further Notice ofProposed Rulemaking, Review of the
Commission's Rules and Policies Affecting the Conversion to Digital Television, MM
Docket No. 00-39, FCC 01-24, ~ 50 (January 19, 2001) ("Biennial Review R&D").

6 Id. at ~ 52.

7 The protection owed the Fant Application is dictated by its status as ofMay 1, 2000, the
date the WCSC Petition was filed. Under the Biennial Review R&O, pending petitions
for rule making for new or modified DTV allotments are "cut off' as of the comment
deadline in the rulemaking proceeding as to other DTV expansion applications. Id. at
~ 54. There is no indication in the Biennial Review R&D, however, that the rulemaking
comment deadline is relevant to protection ofNTSC freeze-waiver petitions and
applications.
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The staff has compounded WCSC's concerns by including the Fant Application

on the Auction 82 Notice. Historically, the placement of a television application on a

public notice that solicits mutually exclusive applications signifies acceptance of the lead

application for filing. While the Auction 82 Notice does not explicitly accept the Fant

Application for filing, it arguably does so implicitly, and to the extent it does so, it does

so erroneously. If a technical conflict exists between the Fant Application and the WCSC

Petition (as appears to be the case), then the unprotected Fant Application is unacceptable

for filing. It should not have been included on the Auction 82 Notice, and should now be

deleted from the notice.

Alternatively, should the Commission go forward with authorizing a new NTSC

station on Channel 47 at Columbia, it should make clear to Fant and other would-be

applicants for the channel that the prevailing applicant will take its construction permit

(and subsequent license) subject to any interference from WCSC's DTV operation on

Channel 47 at Charleston. The Commission has stated that "[w]here [applications for

new NTSC stations within the freeze area and those filed after April 3, 1997] are granted,

the new stations may be required to limit their operations in some manner to avoid

interference to DTV stations and to accept interference from DTV operations."g At a

bare minimum, the Commission must apply that policy here.

Most importantly, it is imperative that the Commission act now to issue a notice

of proposed rulemaking on the WCSC Petition, and to complete that rulemaking as

expeditiously as possible. A change in WCSC's DTV allotment from Channel 52 to

g Second Memorandum Opinion and Order on Reconsideration ofthe Fifth and Sixth
Report and Orders, MM Docket No. 87-268, FCC 98-315,,-r 21 (December 18, 1998).
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Channel 47 will enable WCSC-DI to operate on a core channel and will facilitate

WCSC-DT's collocation and usage ofa shared antenna with a second DIV station in

Charleston. WCSC's only interest in this matter is in ensuring its ability to bring DIV

service on Channel 47 to its viewers promptly. Inasmuch as the staff appears to be

withholding its processing of the WCSC Petition because of a technical conflict with the

Fant Application, there is absolutely no basis for doing so.

Conclusion

Accordingly, WCSC respectfully requests:

• that the Commission rescind the Auction 82 Notice to the extent it lists the
Fant Application and solicits applications mutually exclusive therewith; or,

• alternatively, that the Commission give notice to Fant and all other
prospective NISC applicants for Channel 47 at Columbia, South Carolina that
any construction permit or license granted for that channel will be conditioned
on acceptance of interference from the operation ofWCSC-DI on Channel 47
at Charleston, South Carolina.

Irrespective of Commission action with respect to the Auction 82 Notice and

NTSC applicants for Channel 47 at Columbia, WCSC requests the immediate issuance of

a notice ofproposed rule making on the WCSC Petition and expeditious completion of a

rule making proceeding to change the DIV allotment for station WCSC-DI from

Channel 52 to Channel 47.
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June 20, 2001

Respectfully submitted,

WCSC, INC.
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. Masters

Jo . Burgett
Elizabeth E. Goldin

WILEY, REIN & FIELDING
1776 K Street, NW
Washington, DC 20006
(202) 719-7000
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