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Reform of Access Charges Imposed by
Competitive Local Exchange Carriers

COMMENTS OF THE RURAL INDEPENDENT COMPETITIVE ALLIANCE

The Rural Independent Competitive Alliance ("RICA") files these comments in

response to the Further Notice of Proposed Rulemaking ("FNPRM") in this proceeding,

released April 27, 2001, regarding application of benchmark rates to CLEC access for

8YY traffic. J RICA is an association of rural competitive local exchange carriers

("'CLECs") and has actively participated in previous phases of this docket. For the

reasons set forth below, RICA urges the Commission to continue the same status for

interstate access service provided for 8YY traffic the same as other types of interstate

s\vitched access.

I. RURAL CLECS ARE NOT INVOLVED IN ALLEGED SCHEMES TO
ARBITRAGE 8YY ACCESS

A. AT&T's Allegations

This NPRM was issued in response to a claim by AT&T that certain CLECs

install limited high-capacity facilities designed solely to handle the 8YY traffic of large

generators of such traffic, charge extremely high access rates, and then share the
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revenues with the end users.2 AT&T claims that the revenues shared with the end-user

are not legitimate costs of doing business, and therefore the rates for access associated

with 8YY traffic should immediately be set at the ILEC rate. AT&T alleges in particular

that some end users which receive shared access revenue employ devices to sequentially

dial 8YY numbers in order to increase their payments. 3

B. Rural CLECs Provide 8YY Access in the Same Manner As All Other
Switched Access and Do Not Share Revenues With End Users

RICA has no information which would confirm or refute AT&T's allegations

with respect to large urban CLECs and leaves any factual rebuttal to those carriers.

Assuming the allegations to be true, arguendo, it does not follow that the practices are

vvidely followed throughout both the urban and rural portions of the industry. RICA

member rural CLECs generally serve only a few hundred to a few thousand access lines,

have no concentration of business subscribers, do not have facilities dedicated to 8YY

access. and do not share access revenues with end users. Toll-free calling is nevertheless

important to end users of Rural CLECs and generates substantial access minutes. RICA

member CLEC traffic patterns bear no resemblance to the 75% originating traffic

claimed by AT&T to be indicative of a CLEC aggregating 8YY traffic.4

RICA agrees, however, that sharing of revenues with a high volume subscriber

may create an incentive for generation of fraudulent traffic. It should be clear, however,

that the happenstance of a high volume customer being located in a rural area is not

2

3

Letter from Robert W. Quinn, AT&T to Dorothy Attwood, FCC, March, 29,
200 1, FNPRM at para. 98.
Letter from Robert W. Quinn to Jeff Dygert, FCC, April 3, 2001.
ld. at n. 3. Since 8YY access is treated as terminating access, it is not entirely
clear what AT&T is purporting to measure.
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evidence of fraud, or evidence that access service is overpriced. It should also be clear

that there is nothing improper about a CLEC. ILEC or IXC attempting to obtain

customers which generate high volumes of traffic.

II ABUSIVE ARBITRAGE OF 8YY ACCESS RATES SHOULD BE
ADDRESSED THROUGH ENFORCEMENT ACTION RATHER THAN
PUNISHING THE INNOCENT

A. No Reliable Indicators of Abuse are Apparent Which Would Not Also
Restrict Some Non-Abusive Situations.

The FNPRM asks whether there is a "legitimate" level of CLEC 8YY traffic that

should be treated as other categories and a lower benchmark applied to traffic that

exceeds this level.s First, it is important to establish what is meant by legitimate. As

indicated above, the fact that a carrier sought out a customer's business does not make

that business illegitimate, such practices are presumed in a competitive market. If the

end-user is merely generating traffic for the purpose of obtaining shared revenues, the

traffic is clearly not legitimate. In those cases, it may well be justified to determine that

no access revenue at any level may be claimed.

Where the traffic is real, but of high volume, the only question is whether the

CLECs costs are considerably below the benchmark rates. AT&T's submission provides

no basis for such a finding. Further. the Commission has rejected the concept of

establishing rates on the basis of cost analysis of individual carriers in favor of a market

based approach.6 The related Seventh Report and Order setting forth the benchmark

FNPRM at para. 104.
6 See, In the Matters ofAT&T Corp. v. Business Telecom, Inc. ; Sprint
Communications Company v. Business Telecom, Inc.: Memorandum Opinion and Order,
EB-OI-MD-OOI; EB-OI-MD-002; FCC 01-185, rel. May 30, 2001.
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addresses the variations between carriers with a Permian Basin approach which also

requires a transition of all, except rural CLECs to the ILEC rates.7

While it may be reasonable to utilize benchmarks such as AT&T's 75% to

identify situations which may be abusive, there will likely always be cases where the

traffic patterns are entirely legitimate and the access should be treated the same as other

access. It will thus usually be necessary to conduct a specific investigation of such cases

and institute appropriate enforcement action. A case by case enforcement approach is

thus able to both effectively eliminate abuses and deter future abuses, while not forcing

all carriers to sacrifice properly earned revenues because of the abuses of a few.

B. There Is Now No Justification For Special Limitations on CLEC
Access to 8YY Service

AT&T's allegations that CLECs with very high percentages of 8YY traffic also

charged much higher access rates were made prior to adoption of the Seventh Report and

Order which severely limits the rates which CLECs can tariff. Whatever the accuracy or

relevance of those allegations, AT&T will now not be charged more than 2.5 cents per

minute, declining to the ILEC rate over three years, for non-rural CLEC access. There is

thus no longer any basis for establishing a separate rule for CLEC access which would

not also apply to ILECs. Now, regardless of the access provider, the only material area

of concern is the situation described above where sharing of revenues induces end-users

to generate fraudulent traffic.

7 In the Matter ofAccess Charge Reform; Reform ofAccess Charges Imposed by
Competitive Local Exchange Carriers:, Seventh Report and Order, 66 Fed. Reg. 27892,

May 21, 2001 ("Seventh Report and Order")..
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III ANY SEPARATE BENCHMARK FOR 8YY TRAFFIC SHOULD NOT
APPLY TO RURAL CLECS

Should the Commission nevertheless decided to proceed to establish a separate

benchmark for 8YY related traffic, it should not make such a separation for Rural CLECs

meeting the definition of Section 61.26(a)(6). Rural CLECs are not alleged, much less

shown. to be engaged in abusive arrangements. However, 8YY access remains an

important component of the total cost recovery structure for Rural CLECs, and which has

costs no different from other access. There is thus no justification to reduce the access

cost recovery for this one class of access, but such a special rule would cause material

harm to Rural CLECs.
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IV CONCLUSION

RICA has shown above that Rural CLECs are not involved in arbitrage schemes

to arbitrage 8YY access, that they provide such access in the same manner as all other

switched access and do not share revenues with end users. Nevertheless, where a carrier

serves an end-user that generates higher than average 8YY traffic, that fact alone does

not establish abuse or arbitrage. Where revenues are shared with end-users, and where

end-users generate fraudulent traffic. the proper response is strict enforcement action, not

financially penalizing an entire industry. Should the Commission nevertheless

determine to establish separate access rates for 8YY access, such limitation should not

apply to Rural CLECs.

Respectfully submitted

Rural Independent Competitive Alliance

ByA~U
John Kuykendall

Its Attorneys

Kraskin. Lesse & Cosson, LLP
2120 L St. N.W.. Suite 520
Washington, D.C. 20037
June 20, 200 I
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