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R09rcoentntive John D. Ding_ll
Chairman, HOUI. committe. on Energy

nnel C01Ulerce
2125 Rayburn Hou•• Building
Woohinqton, D.C. 20515

Ra: Prqpo••d Cable MUst-carry proyilicn.

Doar Mr. Chairman:

Enclosed is • constitutional analysis prepared by
mycQlf and Deena Schneider, of our office, covering the .uat­
cc.rry provisions of H.R. 4850, the Cable Televi.ion Consumer
Protection and Competition Act, and the amendment to that bill
o~forod by Repr•••ntative Ritter to oxclude from tho gonoral
muot-carry rule. commercial telovision .tation. predominantly
uDcd for "sales presentations or proqraa-lenqtb commercials."
Th~ HOUGG Subcommittoe on Telecommunicationn and Finance adopted
this amendment to H.R. 48'0 on April 8, 1992.

During my tenure on tho United stat•• Court of Appeals,
in my practice, ana as e result of te~cbing Firat Amendment
courOCB Qt tho Univarnity of Ponn~ylvQDia Lftw School, I dGvelope~

conniderable expertise in this aron. My colleaqua Deana
Schnoider's practice hal tor SOEC time involved her in Firmt
~ondmant insu8. in the communication. field, particularly with
rcopect to the cable industry.

As our an"'lyais sbows, in our jUdgmont thea general
Duct-carry proviDioUtI of H.R. 4050 11lQY well violate the Firat
l~~cndmGnt. Tho ~anam.nt to thorn~ provisions propos.d by Repre­
con~Qtivo Ritter and incorporatad by the Sub~ommitt.o aerveG the
cGlutnry purpooe of bringing H.R. ~050 into greater congruence
tJi~h itB apparont purposes Gnd tllU~ raducaa the pos.ibility that
~r:~ bill will bo declared uncon~titut1onal. In our view, the
nJ~ndm~nt doem not raic_ adaition~l Firat Amendment io.usa.

Sincerely,

t2L~.~
Arlin H. Adcma
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The Bouse is currently considering incluaion of "must­

cQrry" provisions in H.R. 4850, the cable Television Consumer

Protection and Competition Act adopted by the Bouse Subcommittee

on Telecommunications and Finance on April 8, 1992. Under must­

carry, cable systems would be required to carry as part of their

program offerings the broadcast signals of qualified television

stations within the local viewing areas of their communities.

The Subcommittee has incorporated into B.R. 4850 an ..endment

offered by Repre.entative Ritter that excludes from the general

must-carry requirements commercial television stations that are

predominantly used for "sales presentations or program-length

co:mmercials. n

The must-carry provi.ions under consideration raise

Daveral significant constitutional questions:

1. There Is A Significant Issue Concerning Constitutionality of
Any Must-Carry Provisions.

Two sets of must-carry rule. adoptec1 by the FCC have

already been rejected by the Courts under the First

Amendment.

To withstand inevitable conatitutional scrutiny, any

now must-carry proviaion. will have to be preci.ely drawn BO

as to be necessary to further the government inter••ts that

Duppo.edly support the muat-carrJ concept: tho foat.ring of

tho local system of broadcasting, diversity of programming,

ond compotition among progr~22Grs.
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2. Provisions That Would Require Home-Shopping and Oth~r

Direct-Marketing Dominated Stations To Be Carried on the
Basic Tier Would Do Unconstitutional.

Requiring cable aystoma to carry home-shopping and

other direct-marketing dominat~d stations would not enhance

local~sm, program diversity, or competition (the apparent

government inter.sts supportinq must-carry), and would

therefore violate the First Amendment.

Provisions granting must-carry status to home-shopping

and other direct-marketing dominated stations would provide

an irrational and unfair preference to one competitor in the

marketplace and would encourage the conversion of television

stations to home-shopping Qnd direct-marketing formats.

Because neither result torwardo the supposed purposes of

must-carry, these provisions would be unconstitutional.

J. The Ritter Amendment Excepting Homa-Shopping and Direct­
Marketing Dominated stations from the General Must-carry
Provisions ot H.R. 4850 AllGviatos the First Amendment
Concerns That Would Result trom Granting These stations
Must-Carry status.

The amendment applies to all home-shopping and direct­

marketing dominated stations and allows cable operators to

decide for themselves whether to carry such station••

In tine-tuning H.R. 4a~o to brinq it into qre.t0r

congruonce with ito apparQnt purpoGe., the amondment in fnct

enhances the pOGaibility ~lnt must-carry will pass conati­

tutional Duster and will not it3elt bo constitutionally

infirm.
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DISCUSSIOll

1. In Order To Survive Challange Under the First
Amendment, Any Must-Carry Provisions Adopted by
Conqr£...JIS Must Be PreciDely Drawn To Further a
Substantiul Government~l Interest with the
Narrowest Neccgsary Etf1ct on Speech.

Any must-carry provisiona that are included in a cable

bill will be subject to challenge under the First Amendment. The

Courts have already struck down two sets of must-carry rules

adopted by the FCC. 1 It is clear trom the.e and other applicable

decisions that to be sustained under the First Amendment, any new

must-carry provisions will have to be drafted with great

precision.

In its ouincy decision rojecting the FCC'. first

vorsion of must-carry rulos, the Court ot Appeals for the

Diotrict of Columbia Circuit held that such rules cannot pass

conotitutional muster unless they "further an important or

cuOstantial governmental interest [and) the incidental reatric­

tion on alleged First Amandment freodoms ia no greater than iB

Q:J::::ential to the furtheranca of that interest. Hz The Court then

determined that tha FCC had failed to demonstrate either that the

r~:as furthered a oubstantial govsrnmcntal interest or that they

wero drafted as narrowly as possibla to accomplish that interest.

Th~ basta for tho ~ust-caxry ruloa articulat.~ by tha

FCC in OuiORY WQS tho supposed thr~~t to the syatem of local

broadcasting presented by the potential exclusion ot local cta-
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tiona trom cable covor4ge. Tho Court concluded that the FCC had

f~ilGd to prove that this was n "real" as opposed to "merely a

Z~nciful threat."' The Court hald that the FCC bad not ade-

q~ataly demonotratcd nthat an unrogulated cablo industry poses a

~criouo threat to local broadc~~tlnq and, more particularly, tha~

~~a must-carry ruloa in fact servo to alleviate that threat. n•

Thea Court then concluded that in any event, the FCC's

initial must-carry rul.s were broader than necessary to fulfill

its expressed purpose of protecting "localism."s The Court first

noted that "the rule. indiscriminately protect each and every

broadcaster regardless of the quantity of local service available

in tho community and irrespective of the number of local outlets

alraady carried by the cable operator."' The Court also pointed

out that the rules protect lIevery broadcaster, regardless of

whether or to What dClgr00" the broadcaster in tact is threatened

Ly the opcrntion of a cablG cystom.' As a result, the Court

Zound the ruleo to conatitute an iupormissible "blunderbuss

iJ.p:.>roach. nO

In itz C~ntury ComwuDi~~~JJ~ decision, the Court like­

~ica struck down tho FCC's ascond vGraion ot must-carry rules,

bccnuoe tho FCC again had tailod to demonstrate tho necessary

":.:;ubstantinlity of tho governmental interoat" and to adopt rules

'~~Qt were GUfficiontly narrow in oporQtion to provide tho rcqui­

~itc "congruonce b~twcQn manna and ends."-
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The legal standards sot forth in Quincy and century

communications will alao apply to any must-carry provisions of a

cuble bill that ultimately is passod. In abort, the constitu­

tiona:i. ...ty of the must-carry provisions will turn on (1) wbetber

thoro iG a substantial governmental intereat that supports the

p~oviaionG and (2) whe~ler the provisions are narrowly drawn so

that their terms are essential to further that interest.

Presumably, the governmental interest offered in

support of the must-carry provisions of H.R. 4850 will be tbe

protection of the systea of local broadcasting, coupled with

ralatcd concerns for public acceas to diver.e programs and

cO!llpetition among programmers .10 It remains unclear whether the

Courts will determine that there is sufficient basis for these

supposed interests to uphold any must-carry provisions in a cable

bill. What is clear, however, is that the provisions of H.R.

4050 without the Ritter Amendment would~ be upheld because

they would not forward the supposed governmental interests that

~upport must-carry and because they would be overly broad in

providing unnecessary must-carry ~tatus favoring one communica­

tions company over non-broadcaat competitors providing the same

type of programming.
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2. Provisiona That Would .equire cable syst... To
Carry Home-Shopping and other Direct-Marketing
Dominated stations on the Basic Tier Would Not Ad­
vance the Supposed Goal. of MUst-carry and Would
Be Unconstitutignal.

The "basic tier" of a cabla system is made up of those

cervicos that a subscriber receive. for the minimum co.t of

signing up for cable. The must-carry provisions proposed in

H.R. 4850 would require cable systems in general to devote on.­

third of their channel capacity to carriage of local co_ercial

television stations on the basic tier. Although certain aspects

of the.e provisions may be constitutionally valid, others would

violate the First Amendment.

For example, the provisions of H.R. 4850 guarantee the

inclusion in tho basic tier of qualified local affiliate. of

commercial broadcast networks and of local independent commercial

talevision station.. The.e provisions ~ght be found to be

constitutional, since they appear to be generally consistent with

tho Dupposed purpose. of must-carry to foster local broadcasting

~nd diversity and competition in progrlJllling.

However, to the extent that: absent the Ritter Amendment

i~.R. 4850 would guarantee basic-tier carriag. of local broadcast

3~~tion9 used virtually exclusively (as auch aa ~O, of the day)

by a mingle hom~-shopping company, or devoted to a direct-market­

in,] format such as "intoa.rcials· (one-balf or hour-long market­

ing endeavors), tho bill would ba unconstitutional. stations

devoted to CUCll programming are not truly foatering 10ca11am;

~1or ~o they incrca30 program divcrGity or enhance competition
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~cnq program suppliers. Therefore, mandated cable carriage of

ho~o-shopping or direct-marketing dominated atations would do

no~~in9 to further the apparent govQrnmental inter.sts underlying

mu~t-carry.

Indeed, to the extent that H.R. 4850 without the Ritter

Amandment would require cable ay~tema to carry national hom.­

shopping or other direct-marketing dominated atations on the

haoic tier, the bill would s.rve no purpoae other than to give

th••e stations favored treatment againat their non-broadcast

competitora. Thi. preferential effect would not be conaiatent

with an attempt to foater local broadcasting or program diveraity

and would in fact be inconsistent with the goal of promoting

competition in the marketplace. In our jUdgment, tho bill would

thorefore be invalidated by the Courts aa lacking the ·congruence

botween meana and ends" required under the First Amendment.

As Reprooentative Ritter ana tho Subcommittee noted in

proposing and adopting hi. amon~Qnt to H.R. 4850, a single home­

chopping company -- Home Shopping ~atwork, Inc. ("HSN") -- USOD

u~!~ stntions as well as aat.llit~ feed to place ita programs on

cable oystems. Theso UHF station~ devote their broadcast time

~l~oat exclusively to tho retran$aismion of satellits-delivered

n.:rtlonal salem preocntatlons which arc also ava11&1)lo on many

c~~la oystems through IISN'a cabl= notwork. Granting Dust-carry

o~~tUD to themG ctotlone would in no way further ~le governmental

intcrccta in locali~m and diveroity on which muat-carry is GUp­

;';:;:;~>::c.11y baCled but. would merely p::ovidc preferential treatt.'lont to

-Pc':: ;.3-
ADAMS COMM. CORP.

EXH. 64, PAGE 38



p~n via-a-via othor home-shopping companies such ao QVC Network,

Inc. that have confined their programming to cable.

In addition, othera may txy to convert stations into

conduits for home-shopping and other direct-marketing formata

ouch os ono-half and fUll-hour "info~orcial." in order to qualify

for muut-carry stntus undor H.R. 4830. Again, encouraging such

conversion of stations to home-shopping or direct-marketing

domination would not aorve the goals that must-carry is designed

to fulfill and would have the result of favoring one competitor

over another based only on its use of broadcast facilities.

The fact is that there in no reason why home-shopping

£ompany or other direct-marketing dominated stations should

rrc'?iye must-carry :status ot any kind:

Home-shopping and direct-marketing dominated

stationa by their very nature do not enhance the local

system of broadcasting, bQcause they are used almost

exclusively tor the remota broadcasting ot nationally­

transmitted aales precQotations.

Home-shopping and direct-marketing dominated

stations by practice do not enhance program diversity

because they present an insignificant amount of local

programming.

Favorod treatment fer homo-chopping Qnd diroct­

marltoting dominated sta~iong over competing cablo pro­

grumzain'J corviccs Q rortJ.u:1 would be nnti-colOlpotitive.

ADAMS COMM. CORP.

EXH. 64, PAGE 39



As a result, a bill that included must-carry status for

home-shopping or other direct-marketing programs merely because

thoy were carried on broadcast stations would be the type of

muzt-c~rry rQqulation that has boen invalidated in the past .s

w'0r03Gly' over-inclusive [becauso] ths rules indiscriminately

protect each ana every broadcastern11 witho~ regard to whether

the oupposed purposes of must-carrz are furthered.

3. Rather Than Raising New constitutional Is.ues, the
Ritter Amendment Ameliorate. Some of the Concerns
Created by the General Must-carry Provision. of
H.B. 4850.

In proposing his amendment to H.R. 4850, Representative

Ritter specifically recognized the significant First Amendment

quC!l:Itions raised by legislation that would force some cable

syotem~ to carry home-shopping stations on their basic tier

dcnpite the primarily non-local and duplicative nature of the

programming offered by those stationa, Representative Ritter

fur~~er noted that mandating cable carriage of home-shopping sta­

tiona would confer an unfair advantago on one home-shopping

Co~pQny utilizing both broadcast ana cable distribution syctOmB

ovor competing programmers and other special-interest cabl.

networks, since m~ny of these o~~Qr networks would inevitably be

forced off many cable syatems duo to inadoquate channel capacity.

RaprCBmntativQ Ritter ~ropomad to avoid these unfortun­

~tQ and legnlly muapoct otfacts oX ~.R. 4850 with an amendmont

rcwoving from muct-CQI'rI st~tus any commercial televinion station

• Pai' ::: 3.10·
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nprQ~ominantly utiliz.d for tho transmission of sales presenta­

tiona or program-length commercials." As the House Subcommittee

rocognized in adopting the Ritter Amendment on April 8, 1992, by

m~king H.R. 4850 more congruent with its supposed goals of

increasing localiam and proqram diveraity and competition, the

amendment increase. the likelihood that the legislation will pass

constitutional muster. Thus, tho amendment is a positive devel­

opment from a First Amendment point of view.

It comes as no surprise that the only home-shopping

company that currently us.s both UHF atation. and cable feed. to

distribute its programming is unhappy at the prospect of losing

ita preferential position under H.R. 4850 and therefore seeks to

defeat the Ritter Amendment. In en attempt to preserve the

unfair advantage that it would raceive under H.R. 4850 aD origi­

nally drafted, this company has Inunched a ba••less attack on the

amendment on First Amendment grounds and as a denial of equal

l?xotection.

The arguments advancGd Qsainst the amendment turn the

constitution on ita bead. As we have already shown, without the

nnOl.~ont H.R. 4850 itDelf would bo highly unlikely to survive a

~~allongQ under tho First AmQndm~n~, bocaus. it would extond

~ust-c~rry protoction to station~ ~at do not promote the goals

or wuo~-carrI and bocmumo it WQula qrcnt one homa-shopping

co~pany favorod tro4tm0nt ovor ita co~petitor••

Tho dofect in tho uttac!c on tho Ritter Amondment is it~

::,~il.lul:"o to rocogni2o th.:::.t tll~ btu:~cn on frOG speoch at i::;cu~ her,,;:
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iG created by the general .uat-earry provisions of B.R. 4850 and

not by the amendment. B.R. 4850 requl[1l cable operators to

carry the signala of qualified local comaercial televiaion

In'i:ations. In contraat, the aaenCSllent .erely excepta certain

typGm of stations from thia requirement and permits cable opera­

tore to carry or not to carry the aignala of thoae atations a.

they wish. Moreover, the exception of theae atationa from the

goneral must-carry requirements is baaed on the fact that the

proqramming offered by theae stations do.. not forward the

purported goal. of muat-carry. For all th..e reaaona, the

Amondment furthera constitutional goala and clearly doea not

create any new constitutional concerna.

One home-shopping company has complained that the

amendment is designed to discriminate againat ita atationa alone

baBed only on the content of their apeech. While Repre.entative

Ritter and the HOUle Subcommittee identified combined use of mlF

and cable affiliat•• by one home-shopping company aa a roauon for

tho amendment to H.R. 4850, they did not confine tbeir concerns

to that company'. activities. Rather, Repreaentative Ritter and

tho Subcommittee allo noted that other "infomercial" (program­

lonqth commercial) producera are now trying to recruit other UHF

otations to similarly convert their programming schedule. into

otringG of virtually non-atop commercial••

The Rittor Amendment ill broadly drafted to cover any

homo-ohopping or direct-marketing a~minated station that oooks to

U80 Dus~-carry to avoid competition and guarantee cable carriago

-PaJ~3.12- ADAMS COMM. CORP.

EXH. 64, PAGE 42



ot it~ non-local broadcasts. MorGovor, the amendment doe. not

rQ~trict or forbid cArriage ot such 3tations by cable operators;

in=taad, it merely exclude. those stations from the general must­

carrJ provisions of H.R. 4850. For both the.e reamons the

~andDont is quito diffor~nt from tho ~tatute involved in tho

a~wO AmnriCA ca.e, which by design rostricted the speech of a

6in9l~ company.u

Tho tact that the Ritter Amendment except. certain

otations trom the general must-carry provisions ot H.R. 4850

baaed on the natura ot the prograaminq ot those stations does not

creato a constitutional problem, because it is the nature ot

those stations' programminq that doe3 not warrant their being

given must-carry status in the fir~t place. Under these circum­

st~nces, the Moslgy case, which prohibits governmentAl distinc­

tiona between speakers based on the content ot their speech,lS is

in~ppooito. In any Qvant, unlike tho situation in MOZley, where

by ordinancQ only labor picketing wa~ permitted near a public

ochool, undor the amendm&nt cable oporators would "still [be]

free to choose" to cnrry a home-shop~ing or direct-marketing

a~minated station over a competing hom~-.hoppinq, diroct-market­

ing, or other cable ne'twork. 14 The amendment thus dOGS no more

th~j refuse to oxtond tho automatic protection ot must-carry

~cyond what 1s needed to aChieve it3 stated goals.

Tho amendmont proposed by Repr.sentative Ritter end

,:Hiontcd by th"" llou"''''' Sub . tt .t..~ v...... comm~ eo ..:J a modest, narrOWlY-drawn

affort to ramedy one ot the Fit'st :~~i:mdment coneerna clearly
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0'

prcoQntod by the general must-carry provisions of H.R 4850. As

Quch, it should be endorsed by Congress and not it.elf subjected

to baseless constitutional attacks.
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FOOTNOTES

1. Cgntury Communications Corp. y. FCC, 835 F.2d 292 (D.C. eire

1987), clarified, 837 F.24 517 (D.C. eir.), cort. denied,

436 U.S. 1032 (1988): Quinr-~" CobIn TV. Inc. y. rce, 768 F.2d

1434 (D.C. eire 1985), cert. denied, 476 O.S. 1169 (1986).

2. Ouingy, suprq, 768 F.24 at 1450-51, quoting United states y.

O'Brien, 391 U.S. 367, 377 (1968).

3. Ouingy, supra, 768 F.2d at 1454 and 1457, quoting Hom. Box

Office. Inc. y. FCC, 567 F.2d 9, 50 (D.C. eir.), cert.

denied, 434 U.S. 829 (1977).

4. Ouincy, supro, 768 F.2d at 1459.

5. ~. at 1459-62.

6. ~. at 1460.

7. ~. at 1461.

<3. ~. at 1462.

9. Ccnt,'+:y, supra, 835 F.2d at 300-04.

10. ~ fI.R. Rep. No. 682, 101st Cong., 2d Sess. 62 (1990).

11. Quincy, ~URrg, 7~O F.2a at 1460.

12.. p0.1'! H~!~p 1\m'"lJ.:1~n rH~llmh}.n'7. 7.n1;'"y y, fCC, 844 F. 2d 800, 814­

15 (D.e, eir, 190B).
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13. ~ Police DepArtment y. Moalgy, 408 U.S. 92, 96 (1972).

14. ~ flational Anlociation of IndlP,nd.nt Tel,yision Produc,rs

& Distributors y. FCC, 516 F.2d 526, 537 (2d Cir. 1975).
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Cornell Law School

June 5, 1992

Rapresentative John D. Dingell
Chainsan, Hou.e Cc.aittee on Energy ancl Co_erce
2125 Rayburn House Building
Washington, D.C. 20515

Dear Chairman Dingell:

I write with regard to the constitutionality of
Representative Ritter'. aaendaeftt to B.R. 4850, an ..endJlent that
would neither require nor prevent caJ:tle syR_ tro. carrying
commercial television stations or video programming services that
aro "predominantly utilized tor the transmission of salo.
prosontations or program length co..ercials.- The amendment wa3
l1doptod by tho House Subc01ll1Dittee on Telecomaunications and Finance
en April 8, 1992.

I am a Prote••or ot Law at Cornell UniV8rsity. I have ~t.o

tnugbt in tl"lO law schools at Boston university, Harvard University,
tho University ot Michigan, and UCLl. I have written extensively on
the First Amendment. I a. the principal co-author of b ri:ttL~

j~"lJ.P~Mnt; CaU,.s-CQJftUDts-ou,sJ;imm (W.st Publishing Co. 1991) (with
Dean Choper ot Berkeley), the most extensively used casebook in tha
field. I also co-author a .et of cao.books that together with thai%'
YOQrly supplements are widely used in American law schools. For
eXQlDple, I am tho co-author respontJ1J:tle tor freedom at speech in
hqnstitutional LAx; ·CA.'-CgmmeDt~:Quas~igQI (West Publishing Co.
7th ode 1991) (with William Lockhart, Yale 1tulisar, and Jess.
Chopar) •

My conclusion 18 that the Ritter AJlanc1Jlent ia clearly'
constitutional. Assualng Congre'III docides to enact llurJt-carry rul~lJ

of thea type Dpecified in B.R. 4850, COngr... need not J'4r'~' 'lato
aCCOSB tor telovised-shopping stations. congre•• ba. broad latitua,~

in doaling with commercial speech. Indeed, to sadd1. cable ayzt~
oporators with a forced regimG in which televi.ed-shopping stationa
m:o coercively granted privileqr.!d ace••• rais•• constitutional
quoztions thAt would aeriously imparil .ust-earry legislation.

Myron TaylOf tull. Ithaca. New YGfk H6S34901 - Fax: (607) 2SS·7193

.. P!lS~ 4.Jl ..
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I~U3t-Cll..-ry rule. have twice boen c10clared unconstitutional. It
lI.ft. 4050 becomes law, Iluat-carry will be challenged again. Aqain
it will bo claimed that 90ve~.nt ilS wrongly aubstituting ita
ccncoption of good speech for that which would be chosen in the
editorial discretion of tho cablll syat_ operator. What batter
pro~ont could be provided to a litigator opposing must-carry
logislation than th~ granting of privileged access to cable for
tolovia~d-shoppin9 stations prod02inantly utilized fer 8alQ~

prQsontatlona? What litigator would not use the forced imposition
o~ commarcialiam all oxhiblt A in an attapt to ahow' that tho
private editorial decl"ions of cablo syste. operators are 8uporior
to thoae mandated by big governmont? Those who .eek to defend muat­
carry legislation will have a hard enough road to boa without
providing this kind of litiqatinq advantage to their opponents. The
granting of privileged access to cable for telovised-ahopping
st~tionB is a river boat gamble tha~ the proponents of must-carry
nood not and should not take.

Sincerely,
...

~~..R~-..

steven B. Shitfrin
Prot•••or ot Law
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I appraciato the opportunity to cubait this statement to tha

Co~ittee regarding the Ritta~ Amandaant to H.R. 4850, the cabl~

Tol.viaion Consumer Protection and competition Act of 1992.

My name i. steven Shi!frin. I mll a Profe.sor of Law at Cornall

Onivermity. I havo alllo taught in th. law schools at DOllton

Univeraity, Harvard University, thG University of Michigan, and

UCLA. I have written extensively on the First Amonc11llent. I lUI the

principal co-author of The lirRt Amendment: Calcl-Cqmm'nt'-

OUostions (West Publishing Co. 1991) (with Dean Chopar of Berkeley) I

the most extensively used casebook in the field. I also co-authQ~

a ~Qt of casebooks that together with their yearly supplements arQ

uidely uaGd in American law schoola. For example, I am tho co­

author responsible for freodom oZ gpoecb in ConstitutionAl Lay:

~1~n-COmmeDt'-QuestiQnQ (West Publi3hing Co. 7th od. 1991)(with

William Lockhart, Yale Kamiaar, and J •••• Choper).

I write with regard to the con.titutionality cZ

Ropresontative Ritter's amenW:lont. Subject to exception" not

i::nportant bera, tho must-c4n:71 p:::ovi8iona of H.R. 4050 would

cZZoctivoly force cable system 0p3rators to allocate Q cort.in

porcontaqo of their channa1m to retransaitqualified local

broodcnat oignals (the "muat-carryl': rul.s). A _jor purposo of II.R.

QC~O io to ~DDurO thct CQblo aymtom operator. not oxclua. locQl

couxcoo of news nm] elivarGO prc~-=wiZl1nq. If. paa.cd, the mu!St-~J

~loo t<Toulc1 b. pre:doad in l&:-go part on the view that tho

Ilp1.Wlic·o right to reccivQ a cJivoraity. of VOiC03 1s :served 1:J/';[

c~1iJ'l.'lring !?ublic aCCClCrJ to froo local broac1c&llIt toloviaion
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atQtiona." B.R. RGp. 101-682, 101st Cong., 2d Seas. 62 (1990).

Rocognizing a potential conflict with the public intereat,

CongreclSman Ritter proposed an aaendaant· to the auat-carry

provision. of B.R. 4850 to ensure that cable syst_ operator. would

~ot DO forced to carry tho eignel of any commercial tel.vinion

8~ation that ia "prodominantly utilized for the trans.iesion o£

zaloD pr.sentat~ons or program length commercials." The amendment

WQO adopted by the Bouse Subcommittee on Telecommunications and

Finance on April 8, 1992.

The Ritter ~t is cloarly constitutional. A.swaing

Congre•• decide. to enact .Wlt-carry rules of the type specified in

1I.R. 4850, Conqre.a need not confer must-carry .tatus on every typo

of broadca.t station, includinq those stations utilized primarily

as conduits for virtually-continuous .ale. pre.entations.

Conqre~u has broad latitude in dealing with commercial speech.

In appropriate circumstance. such a8 these, it can discriainate

a9~inst commercial speech; it can discri.inate between types of

co~ercial speech; and it certainly can decide to support local

programming without supportinq all type. ot local programming

o partiCUlarly when it hila not engaged in point of view

c1i:tcrimination

* whon it continue. to permit cable syst.. operators broad

aiocrotion to carry televised-shopping broadcaatora or notworks

*whon it leavaa telavlaed-f1l:.opping chann.la on a level playing

lZlolcl
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* and when it ba. forCJecl a CJood faith acco_odation Dong tho

rights of cable syst_ operator., speaker., and audienc•••

7nd.ed, .to .addl. cabl••y.tem operator. with a forcecl recJiJlo

in which tel.vi••d-.hopping atationa are coerciv.ly grant.d

nriyileged access rai.e. constitutional qu••tions that would

cerioualy imperil .ust-carry lecJi.lation.

DI8CUalIOJI

For constitutional purpo•••, ccmaercial .pe.ch i. that spe.cll

which ·propo.ers] a ccmaercial tranaaction.- Virginia Pbaraaq:l

Board Y' Virginia Citiz.ol CooIYmer Cgunsil. Ioc•• 425 U.S. 748,

762 (1976). Accgrd Board of Trust". y. Fox. 492 U.S. 4", 473-74

(1989); PosadAS de Pu.rto Rico As.ociat'l y. Tpuri.. Cp. of Puerto

Rico. 478 U.S. 328, 340 (1986). Sinc. the Ritter Amendment focul.<3

upon stations that are ·predoJl1nantly utilized for th' tranai.sion

of sale. pre••ntation. or program length comm.rcials,· tho

~mandment has plainly targeted commercial sp••ch.

This conclusion is not affected by the fact that such stationG

mny include entertaining .aterial. Ind••d, the Court has firmly

hold that .peech proposing a commercial transaction falla within

tho commercial spe.ch category .ven if it contain. a ••••ag. of

gonuine political or public inter.st. In Bpard of Truste.! y. FoxA

492 U.S. 469, 473-74 (1989), for example, .eller. of bou••vares had

markoted their goods by re.ort to "Tupperware parti.s- in colll90

dormitories. The ••ll.r. argued that th.ir .p.ech was outaide the

commercial speech category becausl during the cour•• of the particD

- Pas:: ~1.6 •
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tho sollers diucussed utters such a. bow to be financially

rosponsible and how to run an efficient ho.e. The Court observed

that .. [n] 0 law of man or nature mak.. it impossible to .ell

hOUBowaros vithout teaching home econ01lic., or to teach boae

oconomice vithout s.lling housewares,·' The Court easily concludod

that the Tupperware party vas au exerci.e in commercial .peech:

"Including the.e hOlD. economic. el_ent. no more conv8rtcad

[the .eller'G] presentations into educational speech, th~n

opening sale. pre••ntationll vith a prayer or a Pledge of

Alleqiance would convert thCIJI into religious or political

speech. As we said in Bolger y. Young. Drug Prgducts (,vcp.,

463 U.S. 60, 67-68 (1983), cOJllDunications can 'constitute

commercial speech notwithstanding the fact that they cont~in

discussions ot important pUblic is.uos•••• ,.2
Whether intermittent conv0raation on a televisec1-shoppinq

~tation i. about recipe., hoaa economica, or even di.cuDsions of

important pUblic issues, the "fact is that a station predo~inantly

utilized tor the transmission of sol.s presentations is engaged in

commercial speech and i8 SUbject to tile commercial speech doctrine.

Aa tho Court statod in ~ that doctrine doe. not aftcrd

commercial .posch full Firat Amendaant protection:

"Our jurigprudencg has m1j\phll~izOdthat 'cou,rcial IR:,-"ch

(enjoyg] A limitgd mqADuro of prQtftction. COmmlnmurntm

r,·rith ito mubgrdinate PQnJtioD 1.n tho scale;? of fir(!t

•
,

492 O. S. at 474 •

z. ~ at 474-75.

• F~~: 4.7·
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P,Xl{!lliln~nt YA lue:,.· ond ia..£l~o;:t to •rlga"s Of regulAtiQn

t..DJlt might b~ impernissiblr, .in tt'"' realm of DODco;;;unercial

Qxpr("'..zpiOD. ,3

'Z':,L.O, even though content ragulat.ion of non-coWl1orcial DpoGch for

nO'Jt part is t:>ormitteJu only ~"1clGr axtraorclinary circumfJtnnc911,

otnndardo involving commerci&l ~poech ~r. far ~ore r~laxad.

UQtromqdiQ, Inc. y. City Q~ SwD Diego, 453 U.S. 490 (1981) iG

important case in poLit, S'ln Diego enacted an orclinanco tha'c

i~po~od substantial restrictiona on the display of outdoc=

vertlsing uigns. Th. ordinance permitt.d onsit. commercial signs,

O\J with few exceptions prohibitod noncommercial SigDs and ottsito

cc,!nmerci.al signs. 4 Tha Court held that San Diego could ban

_GUn;r;rCilll tli Ilboardo without bunning non-commercial billboarda and

Tt J.t: could ban off-site commercial billboards without banninq

;cmmercinl billboard:3. Thus government could favor

.v'ricontmercial speech over commercial sp.ech and some forms of

~:~;;;c::':i:::iyl ~pe~ch ov¢r oth<E!rs. 'j

~. 492 U.S. at 477 (Cil':pha.cl::J f'c'lilad), quoting Ohralik v. Ohio
~~5'n., 436 U.S. 447, 456 (1970).
~

T;1US n nnrket cO'lld D.d'Jm:tlcQ it.alt nnd its products !.In
E) :"operty whero th3 m:lr]u::t: ::,~ooJ, but not off the alto of the

; o.g., down the blOCk.

; ";TI Diogo 'Jc.~ not 5il"'11n:-ly iroa to tavor commcrclnl :r:pc~c~&
:1:::H1COmm3rcial f)pl"I~ch. WllH.:.n, :;., joinod by StoW'art, tlnrmhnll,

p~)~:!,~ll. JJ., founa thr:. or<1.liil;;:~'lCO aefectivo firat, bec~UGO .it
;C!.:·,. min3tecl a C]l1 i!lst .uml(:~'J,:iilll"'rTt11. ~paoch (p~nl1ttinq corrr.orcln.1
,;~')"on bU3inc:Js t"lit~~ whil~ pro~'i?)itin9'non-comnunrcial ~ignn) and

;:'1: .. , bec<Z:1u~~ i t ditH~;rin in", >~ ,: ?;:;atw~~n typo~ or nQPpcnT:1"'~(':i" '\
,-lC:.. , (:making .t':xc."lptiOHS fc:: ::3i9n", involving qovornn<'lutnl

-:; I ti;mT~/nn t.~l",,:r /n.,;;rt !.c l...:)rvic~ 111n 4l.\'\ and tl':!l"'nor'i!'"'"i ~, ..r. ""'.... ,~",,:(

7"""""" ~:lm~a.l_ :::lgn3). end Blackmun, JJ., concurred C~l
,~.,". ''''''''- l:Jrounu.::..

;;OAMS COMM. CO."P

EXH, 64, PAGE 54



The Court again rocognized ths lesser deqreo of protection fer

t::;::.;.:norcial speech and observod that so long as substanticl

furthered in accoreS with constitutional

L)1,:,'orequioitea,6 the ordinance WQZ constitutional. As Justice Whit.

inod, that toot ~aa oaGily net:

Tho Court mad~ it clear, howover, that it the atatute' D
L:))Vorc.bility provision was in~Qrpret.eS to prohibit ott.it"
co:umorcial signs whilo permitting onaita commercial signa and
noncommercial signs generally, the Firat Amendment eSid not atand in
tho way_ SOG White, J., joined by stewart, Marshall, Powell, and
Stevens, JJ., ~ at 493-512. Stevena, J., joined tho.e aspects ot
tho opinion dealing with commercial speech, but thought White, J.,
',:r;\~ overly protective of noncommercial apeech.

~ Tho languag~ most frequontly cit~d ia that appearing in
C'ntrc.l Hudson G113 (, Electric Cox:? v. Public Serve Comm'n ot Ni\3~

.447 U.S. ~5~, 566 (1980). Government regulation of commercinl
)~,~Cri io permitted it the rogulation "directly cdvanca6 1lZ

ubstantial"!overnm0Htal intoreata by "means not more extensh·'e
t:'1::mi!l necessary to flerve" th(~ govornmen.tal interest. The latt\Jr

of the teot h"lll been su~ject to varying interprctationr=.
ita several prior decision~ ntating a view more protoctive of

;mIllcrcial speech, Board of 'fruatees v. Fox, ~, at 480,
;ncluded that all th~ holding::; of tho cases actually required we:)
rcusonable fit betHcen the legislature's ends and tho moo.na
csen to accomplish those endn:

"W'hnt our decinions requiro illl a '''fit" between t.h13
legislature'll nnds and thl}; means chosen to accomplish
thOBG end~ , (citing ~~L~~ 478 U.S. at 341] - a fit
that is 'not noce'l:Jsarily ;;:>«;rZect, but reasonable; that
reprosents not n~cessnrily the Dingle best disposition
but one whose scopo .~ 'in proportion to the int~re~t

~crvod' [citing In~~~~4~3 u.s. 191, 203 (1982)}i
cmplo~tl3 not nt?cassarily thQ least restrictive mennt'3,

but, lUI W0 have put it in t113 other contexts eSiacur.mod
~bove, a mean~ narrOWly t~ilarcd to achievo the desired

activo. Hith.i.n tha~o bounda we leave it to
fJovornrncntQl deci::1iorunZlkr~r'3 to jUdge what manner of
;;'~9ull1tion m':1Y bast bo employod.·

oth·",;r ltlc:;:ds, th~ lo,"';::;t. restrict!ve meanA te~t: 0:- ."1
:3o:'"iJbls :(ucsimilo irJ no 10.11':::;':" requirod. Over thA V;"lI"'r'"" ,j.f'

...J 'U liS ~U[J, .J. ..,'","

"''''''':''.''' t..'1(; toe'\: for thi£! prot~=t!on of comm~rcial m1l1':"!:~ch h ~"2
::on:~ L::::s:: L;::HDnnuing than it",,::,::::; at the time of MQtr()mF:~'l,;t!'\.
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M~ * * San Diego has obviously chosen to value one kind

or commercial sp.ech -- onmite advertising -- more than

,another kind of commercial Clpecch -- off.ite advertising.

The ordinance reflects a docision by the city that the

former interest, but not th3 latter, i. stronger than the

city'. intereats in traffic ~afety and esthetics. The

city haa decided that in a limited instance -- onmite

commercial advertising -- itB interest.; should yield. We

do not rejoct that jUdgment. Aa we see it, the city

could reasonably conclude that a co_ercial enterpri•• -­

as well .s the interested public -- has a stronger

interest in identifying its place of business and

advertising the producta or 30rvic•• available there than

has in using or leasing its available space for the

purpose ot advertising commercial enterprises located

elsewhere. It does not !olIol( from the tact that the city

lli;jit cODclud1i!sl that Fome comm~h'9ial int,rests QutHeigh its

mMoicipal 1Dterest~ 1n thla GQot,xt that it must giye

similAr weight tQ 011 Qth<'ir commercial cdyertigiml&

Thus. offsite commercial "billboara. may be prohibited

while onaite commercial billboard. are permitted_"'

~ at 512 (amphaoiu ~adod). For caGes following
~:t::..fmlngj,A... rv:l"'-'--.....,~ Naegele outt~o(,)r Advertising, Inc. v. City of

t 844 F.2d 172 (4th eir. l~HJJ); Whealor v. CO?m1lir.uJioner or
Jinmyo, 822 F. 2d 58G (6th ell". 1987); Major l!$dia of tho

::,r:;t v. City of P.alcigh, 7:J2 ?2d 1269 (4th Cir. 190(5),
ionul hdvortising v. Downorn Grove, 561 N.E.2d 1300 (Ill.App:
o St;~,:i) alco Ac}t:o:rly CO:;lll11unic.J,~~10nlJ of Mamaachuoctt6, Inc. v'"

somcrvil~c, a7S F.2d 51J, 522 n. 16 (1st eire 19S9) (citinJ
,_~~,.~ ~~r0 w~th approval).
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Similarly, it does not follow from the fact that governmon~

Nouldrequire cable system operator. to carry broadcast atations

th.::.t contain commercial advertising mixed in with roqular

p~:'oqramminCJ that it must require cable syatem operators to carry

shopping stations predominantly utilized for the transmission

0,': sales presentation. or program-lenqth commercial••

Ind.ed, it is not even clear that the Ritter Amendment would

'to meet the kind ot test applied in Metromedia. Metromec1ia

Ivolved a an ot commercial speech on offsite billboards. Th:'ll

Amendment bans no speech. It .erely retuaes to giv~

p~"edominantly-commercialbroadcasters the extraordinary benetits 01

::ni~st-ca.rry«a

Another signiticant case indicating the low leval of
p ..;;otection tor commercial speech is POladas de Pu'U:t0 Bicg

""l~.iA1;,s y. Tourism Co, ot Puerto Rico. ,uprL In POUdAIl, a
g,uubling casino in Puerto Rico objected to legislation that
ji.\,ohibited qamblinq casinos trom advertisinq to Puerto Rican
r(!;Jidents, Puerto Rico permitted other torms of gamblinq to ita
-:i:!#idents includinq advertising for hor•• racing, cocktiqhtinq, and
,_ i~) lottery. One get. the impresaion that some lobbies wore just

thAn others. Nonetheless, ev~n without leqinlativQ
nd:i.ngs t the Court upheld the Puerto Rican legislative licheme.

one circumstance in which commercial speech haa been
,.... forded meaningtul protection has been when government attempted

suppress a particular truthful mes8age. Most of tho•• ca••s havc)
valved attorney advertising. For example, in the moat recent
}c. f.Q§tl v. Attornny RegistratiQD ADSI IU.Ipiplinarv ComtU1,,~~

,J))J.nQlso,t4 110 S.ct. 2281 (1990) invalidated a rule prohibitinq an
torney from statin~ on his letterhead that he had been corti tie"

,3 natIonally prominent organization. Even that decillion was 5-,;
two of the Justices in the majority (Brennan and Marshall, JJ.)

sinco resignod from the Court.

,. ~'I'hUD tho appropriate an~logy eight be to &l~j; y. ~.~~l.ll..'tlU)"
V.v L.W. 4451 (U.S. H"'v 23, 1991). The Court thor. h'old that

."(:rn..i::lent could tJubsid1ze the givinq ot advice about family
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nut assuming the Ritter Amendwent were treated as a regulation

commercial speech, substantinl intereats wouleS support it.

Congress is entitled to the view that the interest in sponsoring

1 nows and diverse programming which it believes outwoigha thea

;\00 opesch interests of tho cZ1bla system operators i. not of

:,:)jllilar weight when a broadcast station used predominantly tot"

·;;:.'mmeI'cial speech is involved. Tho Ritter Amendment le.velll to tho

;;:::,;;;"10 system operator the discretion to determine whether to carr"}

nealth channel, CSPAN, CSPAN II, or other diverse tare such a~

sports I music, or speciQlized presentations aimeeS a';;

r'!dlvidual segments of the national audience -- or a televi.ed­

in.g channel. It would be singularly odd it tho First Amendment

~, ;:"~ road to reguire government to discriminate in favor of

lIDG:r c; ..~ a 1 speech,

Indeed, a must-carry bill thnt did not include the Ritte~'

lu:,rmdment would itself present serious constitutional problems. I~J

;.}'i,: iking down previous must-carry logislation, Quincy Cabl, I:L,..

~(:G.,,,-,~'L.. FCC. 768 F~2d 1434, 1452 (D.C.Cir. 1985), cert. deni0d. 476

:;)' i,'mning while excluuJ.Hi) the U130 ot it. bln.fits for information
.o,bortion. IUL.1.t im an enormou:lly controversial decision given

"';::t;,at a;;"..,;rtion is a fundamental constitutional right, that poor
tients aro in danger of being d~prived ot information ana porbnpa

,:"'i~n deceivtld! and that the stato is soen to be il, .:ruding on tho
,:ct ice of modicine. Ona need 0 1;:) nowhore near lUI far an &.J.\!""ct to

.tZ6 e·,·'t governrumt can prronota diverse programming without
t::rloting commercinl spoech. Govl:rl".::':1ont can make value choiccflS in
in5.ng a curricula." .( ,J s01ac~inq bookn in a libr~ry, 1\

lahing the NatloIl<!a.l. EndowEl";nt for DlImocracy, and in ~J
.. t:lldinous array of octiv.itio::J. ,Junt an govern.~ol1t can rctuo('Tl teo
lUUC' ,?oID.'QcrcilllG in public ::.chc~oltl, it can refuos to includ--;
;:'vl::~C.l-sl~,OP1)... -";'J chonnclr;'l i:a :::zu3t-cmrry logii1laticHl. Sa:>
., ~., ", ~ 1v r~ Yu·1 '" """ JJ"~ .. , t ..
. ,...d, .. . • ;.. ...' J. , l} ~1!Jl._l,i~r.-'!·:.J.m;""R;JRJ"l'I\},j1! ( 19GJ); Shif' frin J

27 UCLA L. Rov. 365 (1980).
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tL. 1169 (1986) recognized that sUbstantial Firat Anenc1me.nt

torests were at staka. The Cou~t noted that the ruleD were

flIm::-plicitly designed to • [favor] certain clasaes of speakerG OVQr

In ~ at 14Jl. That kind c£ 1avoritism was sean to impingo

ac ,_ only on the conotitution.1l in::crczts of cable proqrammcras and

intended aUdiences, but ~lso constituted Q deop intruaion

the oditoriQl autonomy ot cable system operators. So

u;ldcrstood, must-carry rules lllUgt Q\t the very V~alt meot th~

r:t:}uiremcnts of Qnited State;;; v, 9'~rien, 391 U.S. 367 (1968)' and

m<: ultimately be required to meet even more stringent

requirements.

though thera 13 canst! tutional controversy about what Firat

~~narnant test bonefits cable system operators, it is clear that

i()oitiorw upon cable nystem opcJ.:,·c.tors have been looked at with

.:;UiJ[£ti:lntinl cnre, and mU51:-cnrry provisions have twice boen

iuutecL Sea Quincy. r~ s;:"ntury Communications Corp. V,

35 F.2d 292 (D.C C1. 19S?), clnrifi.d. 837 F.2d 517

C.Cir. 1980), ~?rtt q~nicd. 103 Z.ct. 2014 (1980). Among other

Quincy objoctcu to tho rue):. that the muot-carr.l ruler.:

'JincriminD.tcly prctC!ct C<:1ch ..m:1 CVOI'j brolldcaster reqarulc!lG of

qU.:lntity of local ae:l.-vicc uvw.ilable in the communi-::y and

ivc or t~hl number oi' lcc.o.l ou~lats already carric\l by the

()

..• P..:t;'~~'] require:1 .:l sho\.d.::,'J
::m,tlnl govcrnrnentnl .inte:·c:zt
nt Ito further that and.

tllat logislntion further:'} ,a
by meanu no qre~tcr ~~Qn
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1.\0 th~ SovQnth Circuit racoqnizoc1 in Chicago CQbl'~

~":;:urlMniS:i1tiQna y. Cable COmm ' n, 07~ F. 2d 1.540, 1.550 (1.909), tho

·" ..mport.ant qualities e~(Hed in the term 'localis.'· includo

co.:wlunity pride, cultural dlvortiity" and the liko. Nationally-

:,)'oaclcQst commercial spQech hardly Zits the associations connoted

term localism. Even if co~cxcial cpeech fit the conceptio~~

o localism, OMAlley would seem to call tor a determlnatio~ of thu

tant to which the imposition ot more commercial speech throuq:l

m~u''ldatory access tor televised-::thoppinq stations would be piled on

of already existing local advertising. No court could possibl}

:i1 as 1~~he fact that there is no shortage of commercials or.

. 10teleVlsion today.

As tha District of Columbia Court of Appeals o~aerved in both

.j.t1U':Y COIDmynicatioDo and Quine;;:., tho goal of localism has boen

;viously describ~d by the FCC in quite modest terms. Tho

'-'-' ~Ct:1VO Wl'J.S dOi30c:r-ibcd liS tIle ~avclopment of a "system of [free)

c:nl broadcasting stations, zuen that 'all communities of

e size [will] hav@ at lC<lct one television station as aa

lc~ for local sclf-c~pr~s5ion.,n D3~ F.2d at 294; 763 F.2d a~

). _Yoro recently t t.ho FCC dcocribed it. goal aD presflrvinq {;.

of local proqrll.lIlJning. "Q:;tliD"iLt 768 F. 2d at 1434. Even if

UGsurnnca of significantly r;.orG than a modicum of local
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~lOrQ han bean no chowing that tho inclusion of talevised-shopping

::I::ntiona in must-carry is at all iDportant.

~or oxamplo, it cable system operators wera not required to

atntions that fall within the ccope of the Ritter Am.ndmon~

cities llks Bo~ton, they would still carry network stations or

ili~toa ns well us independent utations including at leQst ona

ie broadcasting station. It ia hard to believe that courts will

that the autonomy of cable system operators, the rights o~

programmers, and the rights of audiences can all be infringsJ

the incremental do.e of localism provided by the relatively­

i:ri.::sign:iticant "local" prograJll1Ring of II station predominantly

lizcd for the retransmission ot sales presentations or proqrau

commercials. Localism is a respectable interest; it is nc~

:~espectable obsession. The judges who have previously considered

ilt-Cl!rry legislation have exhibited no signs of sharing any IlUe...;'

CONCLUSION

Commercial speech has alw~yo eGan a stepchild in tha Firc~

t:...l"~'ndL::i~nt fnmily. Inclcaed, tor mo~t of our history, speech proposing

comm~rclo.1 transaction has boon afforded llQ First AmiSnc1m"Ir~

!;~·otoction. The Ritter Amandmcnt uoniauJ legislated appropriation of

1'(::,,:; cnblo channal~ to :i:\erva a:z w conduit of commercial op~ech ct

c:it1;Jon:;o oftlloco competing 1'O:i:' the same channel capacity \;1;;)
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propagate opinion. This is in keeping with our constitutional

Indeed, the Ritter Amendment strengthens the constitutional

caGO for must-carry legislation. It shows that Congress Iuls

appropriately considered the rights and interests of cable syatsm

operators without blindly pursuing a distorted conception of

localism. It shows Congressional sensitivity to long recognizad

constitutional values.

Must-carry rules have twice been declared unconstitutional. If

H$R~4850 is passed, must-carry will be challenged again. Again it

iiill be claimed that government is wrongly substituting its

;oncaption ot good speech for that which would be chosen in the

~ditorial discretion of the cable system operator. What better

present could be provided to a litigator opposing must-ccu::.-y

ogislation than the granting of privileged cable access to

t:lroadcast stations predominantly utilized for sales presentation:.::'?

~·hat litigator would not use the forced imposition of commerciali.:;a

n cable system operator as exhlbit A in an attempt to show t.'l.::t

the pr1vate editorial decisions of cable system operators ilL'Q

to those mandated by big government? Those who seek to

d~~fend must-carry legislation will have a hard enough road to hoe

thout provlding this kind of litigating advantage to their

f)pp",nents. ']:he granting of privileged access to cable for

t levised-shopplnq stations is ~ river boat gamble that the

::n?Qnents of must-carry need not and should not take.
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