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21G-75-3072

Nopresentative John D. Dingell

Chairman, House Committee on Encrgy
and Coxmerce

2225 Rayburn House Duilding

Washington, D.C. 20315

Docar Mr. Chairman:

Enclosed is a constitutional analysis prepared by
nyself and Deena Schneider, of our office, covering the must-
carry provisions of H.R. 4850, the Cable Television Consuner
Protection and Compaetition Act, and the amendment to that bill
cffnared by Repressntative Ritter to oxclude from tha general
must-carry rules commercial television stations predominantly
uscd for '"sales presentations or program-length commercials."®
Tha House Subcommittes on Telecomzunications and Finance adopted
this amendment to H.R. 4830 on April 8, 1992.

During ny tenure on tho United States Court of Appeals,
in my practice, and as a result of teaching First Anendnent
courscs at the Univeraity of Pannsyivania Law School, I developed
conziderable expertise in this arca. My colleagua Deena
Schnoider's practice has for sorns time involved har in First
Anandment issues in the communications field, particularly with
rcopect to the cable industry.

As our an~lysis shows, in our judgment the gencral
nunt-carry provisions of H.R. 4850 may well violatae the First
Inondment. Tho amendnent to these provisions proposed by Repra-
contative Ritter and incorporated by the Subcommittee serves the
cclutary purpose of bringing H.R. 4030 into greater congruence
vith its apparent purposes and thus reducas the possibility that
tin bill will be declared unconstitutional. In our view, the
oztndaent does not raise additional Pirst Amendment issues.

Sincerely,

BLD. Qs

- Arlin M. Adarnec
Lazlosuro
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SIMMARY

The House is currently considering inclusion of "must-
carry® provisions in H.R. 4830, the Cable Television Consumer
Protection and Competition Act adopted by the House Subcommittee
on Telecommunications and Finance on April 8, 1992. Under nust-
carry, cable systems would be required to carry as part of their
program offerings the broadcast signals of qualified television
stations within the local viewing areas of their communities.
The Subcommittee has incorporated into H.R. 4850 an amendment
offered by Representative Ritter that excludes from the general
must-carry requirements commercial television stations that are

predominantly used for "sales presentations or program-length

coamercials.®

The must-carry provisions undor consideration raise

several significant constitutional questions:

1. There Is a Significant Issue Concerning Constitutionality of

- Two sets of must-carry rules adopted by the FCC have

already been rejected by the Courts under the First

Amendment.

- To withstand inevitable constitutional scrutiny, any
now must-carry provisions will have to be precisely drawn so
as to be pecessary to further the government interests that
supposedly support the must-carry concept: thae fomstering of
the local system of broadcasting, diversity of programming,

and competition among programrors. : .
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Provisions That Would Require Home-Shopping and Oth~r
Direct-narketing Dominated Stations To Be Carried on the
FI »

-- Requiring cable systems to carry home-shopping and
other direct-marketing dominated stations would not enhance
locaiism, program diversity, or competition (the apparent
government interests supporting must-carry), and would

therefore violate the First Amendment.

- Provisions granting must-carry status to home-shopping
and other direct-marketing dominated stations would provide
an irrational and unfair preference to one competitor in the
marketplace and would encourage the conversion of television
stations to home-shopping and direct-marketing formats.
Because neither result forwards the supposed purposes of
must-carry, these provisions would be unconstitutional.

The Ritter Amendment Excepting Home-Shopping and Direct-
Marketing Dominated Stations from the General Must-Carry

Provisions of H.R. 4850 Allaviates the First Amendment
Concerns That Would Result from Granting These Stations

Must-carry Statvs,

== The amendnent applies to all home-shopping and direct-
marketing dominated stations and allows cable operators to

decide for themselves whether to carry such stations.

-=- In fipe-tuning H.R. 4350 to bring it into qrnt@r
congruence with its apparent purposes, the amendment in foct
enhances the possibility that must-carry will pass consti-

tutional nuster and will not itself Bc constitutionally
infirm.

-Bgre 5.5
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DISCUSSION

1. In Order To Survive Challenge Under the First
Amendment, Any Must-Carry Provisions Adopted by
Congre ;s Must Be Precisely Drawn To Further a
Substantiui Governmental Interest with the

£ s

Any must-carry provisions that are included in a cable
bill will be subject to challenge under the First Annndn‘nt. The
Courts have already struck down two sets of must-carry rules
adopted by the FCC.* It is clear from these and other applicable
decisions that to be sustained under the First Amendment, any new

must-carry provisions will have to be drafted with great

precision.

In its Quincy decision rajecting the FCC's first
version of must-carry rules, the Court of Appeals for the
District of Columbia Circuit held that such rules cannot pass
constitutional muster unless they "Zurther an important or
cubstantial governmental interest [and] the incidental restric-
tion on alleged First Amzndaent frecdoms is no greater than is
escential to the furtherancs of that interest."? The Court then
dotermined that the FCC had failed to demonstrate either that the
rules furthered a substantial govarnmental interest or that they

wera Crafted as narrowly as possibla to accomplish that interest.

The basis for the must-carry rules articulated by tha
FCC in Quingv was the supposed throat to the system of loccol

broadcasting presented by the poteatial eiclusion of local gta-
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tions from cable coverage. The Ccurt concluded that the FCC had
foiled to prove that this was a "rcal" as opposed to "merely a
fanciful threat."® The Court hald that the FCC had not ade-
cuately demonstrated "that an unrogulated cable industry poses &
serious thrsat to local broadcesting and, more particularly, that

the must-carry rules in fact serve to alleviate that threat.™

The Court then concluded that in any event, the FCC's
initial must-carry rules were broader than necessary to fulfill
its expressed purpose of protecting "localism."® The Court first
noted that "the rules indiscriminately protect each and every
broadcaster regardless of the quantity of local service available
in the comnunity and irrespective of the number of local outlets
already carried by the cable operator."* The Court also pointed
out that the rules protect "every broadcaster, regardless of
wliather or to what degrcee™ the broadcaster in fact is threaatened
Ly the operation of a cable oystom.” As a result, the Court
Zound the rules to constitute an lunpermissible "blunderbuss

aznroach.n®

In its

dccisiqn, the Court like-
wicc struck down the FCC's second veraion of must-carry rules,
sccause the FCC again had failed to demonstrate the nececsary
“substantiality of the governmental interest™ and to.adopt rules
wiat were sulficiently narrow in cparation to provicde the rogui-

sita "congruence betwason means and onds."?
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The legal standards set forth in Quincy and Century
Communications will alsoc apply to any must-carry provisions of a
cable bill that ultimately is passcd. In short, the constitué
tionai.ty of the must-carry provisions will turn on (1) whether
there is a substantial governmental interest that supports the
provisions and (2) whether the provisions are narrowly drawn so

that their terms are essential to further that interest.

Presumably, the governnental interest otfered’in
support of the must-carry provisions of H.R. 4850 will be the
protection of the system of local broadcasting, coupled with
rclated concerns for public access to diverse programs and
conpetition among programmers.!® It remains unclear whether the
Courts will determine that there iz sufficient basis for these
supposed interests to uphold any must-carry provisions in a cable
©i11. what is clear, however, is that the provisions of H.R.
4350 without the Ritter Amendment would pot be upheld because
they would not forward the supposed governmental interests that
support must-carry and because they would be overly broad in
providing unnecessary must-carry status favoring one communica-
tions company over non-broadcast competitors providing the same

type of programming.

Ctpecny 7 2
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2. Provisions That Would Require Cable Systems To
Carry Home-Shopping and Other Direct-Marketing
Dominated Stations on the Basic Tier Would Not Ad-
vance the Supposed Goals of Must-Carry and Would
Be Unconstitutional

The "basic tier” of a cable system is made up of those
services that a subscriber receives for the minimun cost of
signing up for cable. The must-carry provisions proposed in
IH.R. 4850 would require cable systams in general to devote one-
third of their channel capacity to carriage of local commercial
television stations on the basic tier. Although certain aspects
of these provisions may be constitutionally valid, others would

violate the First Amendment.

For example, the provisions of H.R. 4850 guarantee the
inclusion in the basic tier of qualified local affiliates of
commercial broadcast networks and of local independent commercial
talevision stations. These provisions might be foundlto be
constitutional, since they appear to bes generally consistent with
the supposed purposes of must-carry to foster local broadcasting

and diversity and competition in programming.

However, to the extent that absent the Ritter Amendment
iI.R. 4850 would guarantee basic-tier carriage of local broadcast
stations used virtually exclusively (as much as 90% of tha day)
by a single home-shopping company, or davoted to a direct-market-
injy format such as "infomarcials®" (one-half or hour-long market-
ing endeavors), the bill would be unconstitutional. Stations
devoted to such programming are not truly'fostcring localicm;

2:or Qo they increcase program diverczity or enhance competition

D O ADAMS COMM. CORP,
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anong program suppliers. Therefore, mandated cable carriage of
hozoe-shopping or direct-marketing dominated stations would do
nothing to further the apparent govornmental interests underlying

nust-carry.

Indeed, to tho extent that H.R. 4850 without the Ritter
Ancndment would require cable systems to carry national home-
shopping or other direct-marketing dominated stations on the
basic tier, the bill would serve no purpose other than to give
these stations favored treatment against their non-broadcast
competitors. This preferential effect would not be consistent
with an attempt to foster local broadcasting or program diversity
aznd would in fact be inconsistent with the goal of promoting
cozpetition in the marketplace. In our judgment, tha bill would
thorefore be invalidated by the Courts as lacking the "congruence

batween means and ends” regquired under the First Amendment.

Az Reprasentative Ritter and the Subcommittee noted in
proposing and adopting his ameondment to H.R. 4850, a single home-
ciopping company -- Home Shopping ietwork, Inc. ("HSN"™) =-- uses
Uil stations as well as satellite fced to place its programs on
cable oystema. These UHF staticna devote thoif broadcast time
cinost exclusively to the retranzalicsion of satellita-delivered
national sales prescntations which are also available on many
clzle systems through IISN's cabla notwork. Granting nust-carry
status to thesa stations would in no way further the govarnmental
intecrests in localism and diversity on which must-carry is sup-

Fco2dly based but would merely provide preferential treatnont to

ADAMS COMM. CORP.,
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HSH vis-a-vis othor home-shopping companies such as QVC Network,

Inc. that have confined their programming to cable.

In addition, others may try to convert stations into
conduits for home-shopping and other direct-marketing formats
guchh as one-half and full-hour "infomercials” in order to qualify
for must-carry status undor H.R. 4830. Again, encouraging such
conversion of stations to homa-shopping or direct-marketing
donination would not serve the goals that must-carry is designed
to fulfill and would have the result of favoring one competitor

over another based only on its use of broadcast facilities.

The fact is that there is no reasop why home-shopping

- Home~-shopping and direct-marketing dominated

stations by their very nature do not enhance the local
system of broadcasting, bacause they are used almost
exclusively for the rcmote broadcasting of nationally-

transmitted sales presentations.

==  Home-shopping and direct-marketing dominated
stations by practice do not enhance program diversity
because they present an insignificant amount of local

programming.

- Favored treatmaent fcr home-shopping and direct-
marketing dominated stations over competing cablo pro-

gramning cervices o

would be anti-compotitive.
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As a result, a bill that included must-carry status for
hona-shopping or other direct-marketing programs merely because
thoy were carried on broadcast stations would be the type of
must-carry regulation that has bocn invalidated in the past as
®1-orossly' over-inclusive [becausc] ths rules indiscriminately
protect each and every broadcaster"!® without regard to whether

the supposed purposes of must-carry are furthered.

3. Rather Than Raising New Constitutional Issues, the
Ritter Amendment Ameliorates Some of the Concerns
Created by the General Must-Carry Provisions of
E.R. 4850,

In proposing his amendment to H.R. 4850, Representative
Ritter specifically recognized the significant First Amendment
gquastions raised by legislation that would force some cabla
systems to carry home-shopping stations on their basic tier
despite the primarily non-local and duplicative nature of the
programming offerced by those stations. Representative Ritter
ferther noted that mandating cable carriage of home-shopping sta-
tions would confer an unfair advantage on one home-shopping
coupany utilizing both broadcast and cable distribution systems
ovor competing programmers and other npeclal-inﬁercst cable
nctworks, since many of these otihier notworks would inevitably be

forced off many cable systems duc toc inadequate channel capacity.

Ropresaentative Ritter proposcd to avoid these unfortun—
atc and legally suspoct effacts of II.R. 4850 with an amendzont

rcooving from must-carry status any commaréial televizion ztation

Deye o T 104
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"predominantly utilized for the transmission of sales presenta-
tions or program-length commercials."” As the House Subcommittee
recognized in adopting the Ritter Amendment on April 8, 1992, by
making H.R. 4850 more congruent with its supposed goals of
increasing localisam and program diversity and competition, the
anendment increases the likelihood that the legislation will pass
constitutional muster. Thus, the amendment is a positive devel-

opment from a First Amendment point of view.

It comes as no surprise that the only home-shopping
company that currently uses both UHF stations and cable feeds to
distribute its programming is unhappy at the prospect of losing

ts prefarential position under iH.R. 4850 and therefore seeks to
defeat the Ritter Amendment. In &n attempt to preserve the
unfair advantage that it would raceive under H.R. 4850 as origi-
nally drafted, this company has launched a baseless attack on the
amendment on First Amendment grounds and as a denial of equal

mrotection.

The argunments advanced against the amendment turn the
constitution on itz head. As we havae already shown, without the
ansi.caent H.R. 4350 itself would be highly unliknly to survive a
ciallenge under the First Amendoont, because it would extend
uust-carry protection to staticns that do not promote the goals
ol must~-carry and bacause it would grant one hons-zhopping

company f{avored treatment over 1ts coapetitors.

The defect in the attack on the Ritter Amendment is ito
«ailure to rocegnizo that tho burdon on free speoch at issuo hera

v vy ADAMS COMM. CORP.
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ic created by the general must-carry provisions of H.R. 4850 and
not by the amendment. H.R. 4850 raguires cable operators to
carry the signals of gualified local commercial television
stations. 1In contrast, the amendment merely excepts certain
types of stations from this regquirement and permits cable opera-
tors to carry or not to carry the signals of those stations as
they wish. Moreover, the exception of these stations from the
general must-carry requirements is based on the fact that the
programming offered by these stations does not forward the
purported goals of must-carry. For all these reasons, the
angndment furthers constitutional goals and clearly does not

create any new constitutional concerns.

One home-shopping company has complained that ths
amendment is designed to discriminate against its stations alone
baged only on the content of their speech. While Representative
Ritter and the House Subcommittee identified combined use of UHF
and cable affiliates by one home-shopping company as a reason for
tho amendment to H.R. 4850, they did not confine their concerns
to that company's activities. Rather, Representative Rittsr and
the Subcommittes also noted that other "infomercial® (program-
length commercial) producers are now trying to recruit other UHF
otutions to similarly convert their programming schedules into

oirings of virtually non-stop commercials.

The Ritter Amendment is broadly drafted to cover any
howc-chopping or direct-marketing dominated station that geeks to
use must-carry to avoid competition and quarantes cable carriage

<P 572 ADAMS COMM. CORP.
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of its non-local broadcasts. Morgovor, the amendment does not
restrict or forbid carriage of such stations by cable operators;
incteoad, it merely excludes thdsa stations from the gaeneral must-
carry provisions ol H.R. 4850. For both these reasona the
amondment is quite difforant from ¢tho statute involved in the
Mavs America case, which by design rcstricted the spesch of a

singla company.??

Tha fact that the Ritter Amondment excepts certain
stations from the general must-carry provisions of H.R. 4850
basad on the nature of the programming of those stations does not
create a constitutional problem, because it is the nature of
thoso stations' programming that does not warrant their being
given must-carry status in the first place. Under these circum-
stances, the Mpsley case, which prohibits governmental distinc-
tions between speakers based on the content of their speech,!® is
irapposite. In any event, unlike tho situation in Mogley, where
by ordinance only labor picketing was permitted near a public
scnool, under the amsndment cable cparators would "still (be)
firec to choose" to carry a home-shopping or direct-marketing
dozinated station over a competing hcme-shopping, direct-market-
ing, or other cable network.!* The amendment thus does no more
thiin refuse to extend thae automatic protection of must-carry

bcyond what is needed to achieva its stated goals.

The amendment proposed Ly Representative Ritter and
adopted by the House Subcommittea i a modest, narrowly-drawn
cffort to remedy onao of the First . zondment concerns Clearly

ADAMS COMM. CORP.
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presented by the general must-carry provisions of H.R 4850. As
such, it should be endorsed by Congress and not itself subjected

to baseless constitutional attacis.
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Gantury Communications Corp, v. FCC, 835 F.2d 292 (D.C. Cir.
1987), glarified, 837 F.2d 517 (D.C. Cir.), cext, denied,

436 U.S. 1032 (1988); Quincv cable TV, Inc. v, TFCC, 768 F.2d

1434 (D.C. Cir. 1985), cert. denled, 476 U.S. 1169 (1986).

ouincy, supra, 768 F.2d at 1450-51, guoting United States v.

Q'Brien, 391 U.S. 367, 377 (1968).

Quincy, supra, 768 F.2d at 1454 and 1457, guoting Home Box

office., Inc. v. FCC, 567 F.2d 9, 50 (D.C. Cir.), cert.
denied, 434 U.S. 829 (1977).

Quincy, supra, 768 F.2d at 1459.
. at 1459-62.
. at 1460.

. at 1461.

E B K F

. at 1l462.

centory, SuUpra, 835 F.2d at 300-04.

Scc H.R. Rep. No. 682, 101st Cong., 2d Sess. 62 (19%90).

oulncy, supra, 768 F.2d at 1460.

£nn Maws Amavdlen Tublishipr, oo, Y. FCC, 844 F.2d 800, 814-
15 (D.C. cir. 1903). A
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13. Ses Police Department v, Mosler, 408 U.S. 92, 96 (1972).

(-3
14. Saog National Association of Independent Television Producexs
& Distributors v, FCC, 516 F.2d 526, 537 (24 Cir. 1975).
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Cornell Law School

June 5, 1992

Ropresentative John D. Dingell

Chairman, House Committee on Energy and Commerce
2125 Rayburn House Building

Washington, D.C. 20515

Dear Chairman Dingell:

I write with regard to the constitutionality of
Representative Ritter's amendment to H.R. 4830, an amendment that
would neither require nor prevent cable systeas from carrying
commercial television stations or video programming services that
ara "predominantly utilized for the transmission of sales
presentations or program length commercials.” The amendment was
adopted by the House Subcommittee on Telecommunications and Finance
on April 8, 1992.

I am a Professor of Law at Cornell University. I have ~lso
taught in the law schools at Boston University, Harvard Universitcy,
the University of Michigan, and UCLA. I have writtsn extensively on
the First Amendment. I am the principal co-author of The_ Firs:
Anendnant; Cases-Comments-Ouestionn (West Publishing Co. 1991) (with
Doan Choper of Berkeley), the most extensively used casebook in thae
field. I also co-author a set of casabooks that together with thair
yearly supplements are widely used in American law schools. For
cxanple, I am the co-author responsible for freedoa of speech in
[ols) \W;_Case- n-Quastions (West Publishing Co.
thch ed. 1991)(with william Lockhart, Yale Kanmisar, and Jessc

oper). :

My conclusion is that the Ritter Amendment is clearly
ccnstitutional. Assuming Congress docides to enact nust-carry rulcas
of the type specified in H.R. 4850, Congress need not m~ lata
accass for televised-gshopping stations. Congress has broad latituda
in dealing with commarcial speach. Indeed, to saddle cable systan
cperators with a forced regime in which televised-shopping stations
ara coercively granted privilegzd access raises constitutional
questions that would seriously imporil must-carry legislation.

Myron Taylor Hall, Ithaca, New York 148534901 ~ Fex: (607) 255-7193
-Pagz 4.1~
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liust~-ca~ry rules have twice boon daclared unconstitutional. If
L.R. 4850 becomes law, must-carry will be challenged again. Again
it will be claimed that governmant is wrongly substituting its
ccinception of good speech for that which would ba chosen in the
cditorial discretion of the cable system operator. What batter
prasont could be provided to a litigator opposing must-carry
lcgislation than the granting of privileged access to cable for
tolovised-shopping stations prodoxinantly utilized for salac
prasentations? What litigator would not use the forced imposition
of commercialism as exhibit A in an attempt to show that the
drivate editorial deci~ions of cablo cystem operators are superior
to those mandated by big governmont? Those who seek to defend nust-
carry legislation will have a hard enough road to hoe without
providing this kind of 1litigating advantage to their opponents. The
granting of privileged access to cable for televised-shopping
stations is a river boat gamble that the proponents of must-carry
nced not and should not take.

Sincerely,

Steven H. Shiffrin
Professor of Law

A ) 1
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Statcaocat of
Bteven . 8hiffrin
Profaoszsor of Law
Cornell University

Regarding

Ths Rittcor Anendment

to I.R. 4850

20 Lhe

Committee on IZnorgy and Commerce

United otates Douzc of Representatives

Junc 5, 1993
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I appraciate the opportunity to submit this statement to the
Coamittee regarding the Ritter Amgndment to H.R. 4850, the Cabl:
Televigion Consumer Protection and Competition Act of 1992.

My name is Steven Shiffrin. I om a Professor of Law at Cornall
University. I have also taught in the law schools at Boston
University, Harvard University, tha University of Michigan, and
UCLA. I have written extensively on the First Amendment. I am the
principal co-author of Ihe CTirst Amendment: coses-Comments-
Questions (West Publishing Co. 1991) (with Dean Choper of Berkeley).,
the most extansively used casebook in the field. I also co-authcr
a set of casebooks that together with their yearly supplements arac
videly used in American law schoolc; For example, I am the co-
author responsible for frecdoam © opeech in Copstitutional Law:

Eann-Commants-Ouestionn (West Pubiishing Co. 7th ed. 1991) (with
Villiam Lockhart, Yale Kamisar, and Jesse Choper).

I write with regard to the constitutionality ¢
Represcentative Ritter's amendoent. Subject to exceptions nol
izportant here, the must-carry provisions of H.R. 40830 would
cifcctively force cable aystem cp2rators to allocate a certain
parcentage of their channels <o retransait qualified 1local
broadcast signals (the "must-carry® rules). A major purposa of H.R.
4550 is to agssurae that cable gystom operators not axcludas local
cources of news and diverse prc ranning. If passcd, the must-carry
Tules would bs prenised in iurgo part on the view that tha
"nublic's right to reccive a diverscity of volcas is served by

cacuring public accass to frea  local broadecast televieion

. a9
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stations.™ H.R. Rep. 101-682, 101st Cong., 2d Sess. 62 (1990).
Recognizing a potential conflict with the public interest,
congressman Ritter proposed an amendment to the =must-carry
provisions of H.R. 4850 to ensure that cable system operators would
not be forced to carry the signal of any commercial television
station that is "prodominantly utilized for the transmission of
salos presentations or program length commercials.” The amendment
wagc adopted by the House Subcommittee on Telecommunications and
Finance on April 8, 1992.

The Ritter Anendment is clearly constitutional. Assuning
Congress decides to enact must-carry rules of the type specified in
H.R. 4856, Congress néod notvconfer'must-carry status on every type
of broadcast statiqn, including those stations utilized primarily
23 conduits for virtually-continuous sales presentations.

Congress has broad latitude in dealing with commercial speech.
In appropriate circumstances such as these, it can discriminate
against commercial speech; it can discriminate between types of
coznercial speech; and it certainly can decide to support local
programming without supporting all types of local programming

* particularly when it has not engaged in point of view
dizcrinination

* yvhen it continues to pormili cable system opsrators broad
diccrotion to carry televised-shopping broadcasters or notworks

*wien it leaves telaviced-shiopping channels on a level playing
£icla

-Fag=4.5-
ADAMS COMM. CORP.
EXH. 84, PAGE 51



* and when it has forged a good faith accommodation among the
rights of cable system operators, spesakers, and audiences.

Indeed, to saddle cable systen operators with a forced regimo
in which televised-shopping stations are coercively qranth
pxivileged access raises constitutional gquestions that would
seriously imperil must-carry legislation.

DISCUBBSION

For constitutional purposes, commercial speech is that speecl
wvhich *“propose[s]) a commercial transaction.® Yirginia Pharmacy
Board v, Virginia Citizens Consumer council, Inc.. 425 U.S. 748,
762 (1976). Accord Board of Trustees v. Fox, 492 U.S. 469, 473-74
(1989) ; Posadas de Puerto Rico Associates v. Tourism Co, of Puerto
Rico, 478 U.S. 328, 340 (1986). Since the Ritter Amendment focused
upon stations that are “predominantly utilized for the transmission
of sales presentations or program length comdrcials," tha
azendment has plainly targeted commercial speech.

This conclusion is not affected by the fact that such stations
nay include entertaining material. 1Indeed, the Court has firmly
hcld that speech proposing a commercial transaction falls within
the commercial spéoch category even if it contains a message of
genuine political or public interest. In Board of Trustees v. Fox.
492 U.5. 469, 473-74 (1989), for example, sellers of housewares had
marketed their goods by resort to "Tupperware parties® in collega
dormitories. The sellers argued that their speech was outside the

ccumercial speech category because during th. course of the parties

'
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tho sollers discussed matters such as how to be financially
rosponsible and how to run an efficient home. The Court observed
that "(n]jo law of man or nature makes it impossible to sell
housewares without toaching l.xome econonics, or to teach home
oconomics without selling housewares,"' The Court easily concluded
that the Tupperware party was an exercise in commarcial aspeech:

"Including these home economics elements no more convertad

(the seller's] presentations into educational speech, thcn

opening sales presentations with a prayer or a Pledga of

Allegiance would convert tham into religiocus or political

speech. As we said in Bolger v, Youngs Drug Products Cu.rR..

463 U.S. 60, 67-68 (1983), communications can ‘constitute

commercial speech notwithstanding the fact that they contzin

discussions of important public issues. * # a1n?

Whether intermittent conversation on a televised-shopping
station is about recipes, homo economics, or even discussions of
important public issues, the fact is that a station predoninantly
utilized for the transmission of sales presentations is engaged in
commercial speech and is subject o the commercial speech doctrinc.

As the Court stated in [g;;, that doctrine does not affcrd

commercial specech full First Amendaent protection:

', 492 U. S. ot 474.

2, I, at 474-75.

—
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T.us, oven though content regulation of non-commercial speech for

i neat part is pormitted only undcr extraordinary circumstances,
.. standards involving commercial s5pcech are far more ralaxad.
dotromedia. Ing, v. City of 3an Dieqo, 453 U.S. 490 (1981) is
¢ important case in polut. San Diego enacted an ordinance that
+i:posed substantial restrictions on the display of outdec:
sivertising signs. The ordinance permitted onsite commercial signs,
wut with few exceptions prohibited noncommercial signs and offsite
commercial signs.‘ The Court held that San Diego could ban
vommercial biliboards without banning non-commercial billboards and
“oat 1t could ban off-site commcrcial billboards without banning
wi-33it>  commercial billboards. Thus government could favor
noncomnasrcial speech over comuacrcial speech and some forms of

L. 3
ouzersial speech over others.

. 492 U.5. at 477 (emphacls cdded), quoting Ohralik v. Ohio
Gohoatn., 436 U.5., 447, 456 {1972).

Thus a narket coulid advertiso itself and its preducts oa
w2 property where th: markat scoood, but not off the sitc of tha

TLarket,; 2.¢., down the block.

", “n Diego was not sirilarly {rea to Zavor commercinl mpanch
-~z omancommercial sproch. Waito, J., joined by Stawart, llarshall,
@11, JJF., found thn ordlannca defective firast, brecause it
5 ninated against apncomg~re’~l apeech (pernitiing centorcial
i oon business sit~s while preainiting non-commercial signs) and
vi, bocaus2 it dincrininatol Lotwaen typos of nenconmaraiay
(making oxceptlon= for gsigne  involving  govornnental
Setion Timsfoonather/navs nullle ssrvies signcs, and tarpore: 7
Siticsl cappalyn slgns). Lreaucn ond Blackmun, JJ., concurred cn
L DTRNL grounds. »
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The Court again recognized the lesser dagrec of protection fcr

zommercial speech and observed that so long as substanticzl

iiterests were furthered in accord with constitutional

}mmrcquiuites,s the ordinance was constitutional. As Justice White

cxplained, that test was easily mot:

Tha Court made it clear, however, that if the gtatute's

soverability provision was intorpreted to prohibit offaite
conmercial signs while permitting onsite commercial signs and
noncommercial signs generally, the First Amendment did not stand in
the way. Ses White, J., joined by Stewart, Marshall, Powell, and
Stevens, JJ., 1d at 493-512. Stevens, J., joined those aspects of
the opinion dealing with commercial speech, but thought White, J.,
%13 overly protective of noncommercial speech.

«ff%

u ?1:3

i’i'

g

o

The languaga nost frequently cited is that appearing Iin
rol Hudson Gas & Electric Corp. v. Public Serv. Comm'n of Naw
447 U.S. 55, 566 {1980). Government regulation of commercial

& is permitted if the rcgulation "directly advancas®
tantial"™ rovernmontal interests by "means not more extensiva

A'I..
L™
K
ooy
20
ba

:an is necessary to serve" tha governmental interest. The lattor
art of the test h“ns been sunject to varying interpretations.
“spite several prior decisions stating a view more protective of
mmercial speech, Board of Truatees v. Fox, suprpa, at 480,

conoivded that all the holdinga of the cases actually required wan

e g,

o8 Rl 2

recsonable fit between the liegislature's ends and the means
cosen to accomplish those endo:

“What our decisions requirc is a *'"fit" between thae
iegislatura’s ends and the means chosen to accomplish
those endr ' {citing Pgsadns, 478 U.S. at 341) - a fit
“hat is not necessariliy perfect, but reasonable; that
represents not neccessarily tihe single best disposition

but one whose scopa .3 'in proportion to the intereat
sorved! [citing Ip._xe R.ll.Jd.. 4535 U.S. 191, 203 (1982)};

zhat cmploys not necessarily the least restrictive means,

put, as we have put it in ths other contexts discurped
shove, n means narrowly tollored to achieve the desired
chjective. Within thess bounds wa leave it to
Jovarrnmental decinionmakcrs to Judga what manner of
sagulation may best bas @mpluyoé.

in othor words, tha lenct restrictive neans test or o
ble facsimile 1s no luaycs required. Over the yaars, i”

crthiing, thoe tect for the protzction of commercial gnrach v

-

romn Iess Gopanding than it wos at the time of Metropedin.
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"z % * San Diego has obviously chosen to value one kind
¢f commercial spsech -- onsite advertising -- more than
another kind of commercial aspeech -- offsite advertising.
The ordinance reflects a docision by the city that the
former interest, but not thz latter, is stronger than the
vity's interests in traffic cafety and esthetics. The
city has decided that in a limited instance -- onsite
commercial advertising -- its interestc should yield. We
do not reject that judgment. As we sae it, the city
could reasonably conclude that a commercial enterprise --
as well as the interested public ~-- has a stronger
interest in identifying its place of business and
advertising the products or services available there than

it has in using or ieasing its available space for the

purpose of advertising commercial enterprises 1located

Thus, offsite commercial billboards may be prohibited

whila onsite commercial billbovards are permittcd."

. id. at 3512 (emphasis added). For casss following
tromedia, pon, 4., Nasgele OCutdoor Advertising, Inc. v. City of
surham, 844 F.2d 172 (4th Cir. 1983); Wheelar v. Conmmissioner of
ighways, 822 F.2d 586 (6th Clr. 1987); Major 1!Madia of tho
3 amast v.e City of PRaleigh, 702 F.2d4 1269 (4th cCir. 1983) ;
mrlonal Advertising v. Downers Grove, 561 N.E.2d 1300 (Ill.App.
.0}, Bea also Ackerly Coumaunlicaiions of Massachusetts, Inc. .
~i -y of Somerville, 878 F.24 513, C22 n. 16 (1st Cir. 1989) {citin
Looasndo, suprs with approvall.

LT e . ADAMS COMM. CORP.
W EXH. 84, PAGE 56



Similarly, it does not follow from the fact that governmen:
#ould require cable system operators to carry broadcast stations
tiat contain commercial advertising mixed in with regqular
programming that it must require cable system operators to carry
nuzs shopping stations predominantly utilized for the transmission
! sales presentations or program-length commercials.

indeed, it is not even clear that the Ritter Amendment would
mave to meet the kind of test applied in Metromedia., Metromedia
involved a pap of commercial speech on offsite billboards. Th2a
Ritter Amendment bans no speech. It merely refuses to giva
predominantly-commercial broadcasters the extraordinary benefits o!

8
Tust=-carry.

Another significant case indicating the 1low 1leval of
protection for commercial speech is
Arageiates v, Tourism Co, of Puexrto Rico, supra, In Posadas, a
gombling casine in Puertce Rico objected to 1legislation that
nishibited gambling casincs from advertising to Puerto Rican
rusidents. Puerto Rico permitted other forms of gambling to ita
r:sidents including advertising for horse racing, cockfighting, and
.3 lottery. One gets the impression that some lobbies were juat
.ronger than others. Nonethaless, even without legislative
" ndings, the Court upheld the Puerto Rican legislative scheme.

The one circumstance in which commercial speech has been
« torded meaningful protection has been when government attempted
o suppress a particular truthful message. Most of those cases havao
;:wuivad attorney advertising. For examwple, in the mout recant
BingiﬁL 110 S.Ct. 2281 (1990) invalidated a rule prohibiting an
srney from statine on his letterhead that he had bsen certified
“ a nationally prominent organization. Even that decision was 5-:
© o two of the Justices in the majority (Brennan and Marshall, JJ.:
zeve since resigned from the Court.

Thus the dppropriate anclory might be to Rust v, Sullivan,
. +L.W. 4451 (U.S. M~v 23, 1991). The Court thera hald that
‘ﬁwsmnment could subsidize the giving of advice about family

w0 :,u,': *f.lw . ADAMS COMM. Corp.
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But assuming the Ritter Amendnent were treated as a regulation
o7 conmercial speech, substantial interests would support it.
Congress is entitled to the view that the interest in sponsoring
iocal news and diverse programming which it believes outweighs the
“roe wspeech interests of the cabla system operators is not of
s:.milar weight when a broadcast station used predominantly for
o.mmercial speech is involved. Tha Ritter Amendment leaves to the
zidle system operator the discretion to determine whether to carry
7 nealth channel, CSPAN, CSPAN II, or other diverse fare such ao
aovies, sports, music, or speciclized presentations aimed ac
individual segments of the national audience -- or a televised-
sropping channel. It would be singularly odd if the First Amendment
«.r2 read to reguire government to discriminate in favor of
Cooumarae.al speech.

Indeed, a must-carry bill that did not include the Ritter
arandment would itself present serious constitutional problems. I.:
ctriking down previous must-carry legislation, Quincy Cable TV,
ira. . FCC, 768 F.2d 1434, 1452 (D.C.Cir. 1985), cert, denied, 476

z.anning while excludinyg the use of its benefits for information
shout abortion. Ryust is an enormously controversial decision given
That asowrtion is a fundamental constitutional right, that poor
petients are in danger of being deprived of information and perhaps
#v~n deceived, and that the state is seen to be ii:ruding on the
ietice of modicina. Ona n=2ed o nowhere near as far as Innf to
sogniza thnt government can pronote diverse programming without
romoting commercial speech. Governnent can maka value cheices in
‘ining a curriculun, ‘. selecting books in e 1library, i
-nblishing the ~Nationa. Endewn'nt for Democracy, and in -
Cwititudinous array of activities. Just as governmant can refuse £o
o -lude commarcials in public scheols, it can rafusas to includ-
coooventa-ghopp.. ¥ chonaels  1n Taust-carry  leqgislation.  8ao
onrally M. Yudof, Yhen  Goverapent Spesks  (1983); Shiffrin,
CoaRmmnangk gpecgh. 27 UCLA L. Rov. 565 (1980).
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U.3. 1169 (1986) recognized that substantial First Anendment
irtorests were at stake. The Court noted that the rules were
"explicitly designed to '[favor] certain classes of gpeakers over
coiers. ' Id, at 1431. That kind ¢{ rlavoritism was seen to impinge
ac . oniy on the consotitutional intereszts of cable programmers and
t.oir intended audiences, but also constituted a deap intrusion
irte  the oditorial autonomy of cable system operators. SO
unlorstood, must-carry rules must pt the very laagt meet tha
roquirements of United States v, O'frien, 391 U.S. 367 (1968)° and
moy  ultimately be required to meet even more stringent
rzguirements.

Although there is constitutional controversy about what First
Jzuandmant test benefits cable system operators, it is clear that
vowesitions upon cable system coperctors have been looked at with

susstantial care, and nust-carry provisions have twice been

. D03% F.2d 292 {D.C.0ir. 1937y, sglarified, 837 rF.2d 3517
(o D.Cir. 1988), gort. depisd. 103 S.Ct. 2014 (1988). Among other
ongo. Quigey objected to the JZact that the must-carry rules
“rowlseriminately protect cach and overy broadcaster regardless of
Lo guantity of Jocal service cvailable in the community and
conootive of tho nunbsr of loval ocutlets alreacdy carried by the

- -la aystem operator.® 703 T.2d at 1460. Sce alse LonbuLY

8§35 F.2d at 233,

@ o, . i ~ ’ 5

) %xiﬁ " reguiren a showveny that legislation furthers 2
sontial  governmental interczt by means no greater than
anftlias te further that and.

ADAMS COMM. CORP.

- EXH. 64, PAGE 59



As  the Seventh Circuit reccognized in Chicago cCabl-e
Soamunications v, Cable Comm'n, 879 F.2d 1540, 1550 (1989), the
" .mportant gqualities embodied in the term 'localism'™ includu
cuzaunity pride, cultural diversity® and the like. Nationally-
w-oadcast commercial speech hardly Zits the associations connoted
L the term localism. Even if counercial speech fit the conceptio..
0! localism, Quiigy would seem to call for a determination of tha
cozent to which the imposition of more commercial speech through
mundatory access for televised-shopping stations would be piled on
tup of already existing local advertising. No court could possibl.
mids The fact that there is no shortage of commercials oI
teievigion todaymm

As tha District of Columbia Court of Appeals observed in both
Looukury Communications and guipecy, the goal of localism has baen
pocvwiously described by the ICC in quite modest terms. The
Soleetive was described as the Joavelopment of a "system of [free)
izzal Dbroadcasting stations, osuch that ‘'all communities of
unnreciable size [will) have at leasct one television station az aun
wwedot for local self-expression.'™ 835 F.2d at 294; 763 F.2d au
1752, llora recently, the FCT desgceribed its goal as preserving c
foodicun of local programming.® ¢uingy, 768 F.2d at 1434. Even if

asaurance of significantly —ore than a nmodicum of local

Jramining were regarded as a suistantial interezst Ly the courts,

Cakle oprratorc, ol cour~n, renain fres under the Ritter
Cadaent to provida more conuerelil speech and free to dastormine
orupplier  (or supplierm) ist sorves the interssts of
“.oxut localdsm can ol Lo uced as a taliznan to foreo

2 talevized=chopping whunnala. '

R
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Taocre has besen no chowing that the inclusion of teolevisad-shopping
ovotions in must-carry is at all inportant.

For oxample, if cable system operators were not required two
corry otations that fall within the ccope of the Ritter Amendmaont
... ¢ities like Boston, they would still carry network stations or
. 7ilintes as well as independent cstations including at least one
public broadcasting station. It is hard to believe that courts will
achd that the autonomy of cable system operators, the rights ol
¢.ple programmers, and the rights cf audiences can all be infringsed
fur the incremental dose of localism provided by the relatively-
.rnzignificant "local™ programming of a station predominantly
v..lized for the retransmission of sales presentations or prograa
longth commercials. Localism is a respectable interest; it is noc

rpspectable obsession. The judges who have previously considarcd
muat-carry legislation have exhibited no signs of sharing any such

ubhression.

CONCLUSION
Commercial speech has always'baan a stepchild in the Firgl
fwrndment family. Indeed, for most of our history, speech proposing
¢ commercial transaction has boen afforded no First Amendmant
tratection; it has nsver recaived genarous First Axendoenc
nrotoction. The Ritter Amendment donies legislated appropriation cf

“»ireoe cable channols to serva av o conduit of commercial zpeocch cb

=in oxponso of thosa competing Jor the same channel capacity ¢o
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propagate opinion. This is in keeping with our constitutional
trada.cions.

Indeed, the Ritter Amendment strengthens the constitutional
case for must-carry 1legislation. It shows that Congress has
appropriately considered the rights and interests of cable systsm
operators without blindly pursuing a distorted conception of
localism. It shows Congressional sensitivity to long recognized
constitutional values.

Must-carry rules have twice been declared unconstitutional. If
#.R.4850 is passed, must—carry will be challenged again. Again it
#ill be claimed that government is wrongly substituting its
ronception of good speech for that which would be chosen in the
ditorial d&iscretion of the cable system operator. What better
nresent could be provided to a 1litigator opposing mnust-carcy
#gislation than the granting of privileged cable access +to
Lroadcast stations predominantly utilized for sales presentationus?
*hiat litigator would not use the forced imposition of commercialicno
wn a cable system operator as exhibit A in an attempt to show thot
the private editorial decisions of cable system operators a.ae
“uparior to those mandated by big government? Those who seek o
«“efend must-carry legislation will have a hard enough road to hoe
w.Thout providing this kind of 1litigating advantage %o their
“upwnents. The granting of privileged access to cable for
trlevised-shopping stations is a2 river boat gamble that the

sooponents of must-carry need not and should not take.
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