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the dynazmc challenges iaong the regulated community while remaimng semi­
eve to the need to reciuce the coSt and sue of government. In transiemng
cerwn fune:uons of the DEPE to tne BPt7 and relocaung tile BPU in. but not
of. tile Department of Treasury. tius Plan recogmzes the inteniepencient
relationship between energy management pianmng and the provisJon of safe.
adequate. and proper sel"'Vlce by the State's public utilities and cable television
operators. At the same eme. those aspectS of the Board's fune:uon most
closely related to enVIrOnmental concerns--the Board's regulaoon of solid
~-ast£!-are vested in a redenommated Department of EDVU"Onmental Protec­
tion.

This Plan speaks ultimately to a matter of vital concern: the Board's public
interest in ensuring safe. adequate and proper &el"'Vlce to all ratepayers. which
mcludes cost-effective raternaking and long-tenn energy policymakmg. We
recognize that the assurance of a consumer voice in the ratemaking process is
essential to maintaining public tl"USt. For too long. however. State govenunent
has been strUctured on the assumption that an advocate must be limited to an
adversariaJ role. By fonnally reposing this essential consumer voice in a
separately constituted Department of the Public Advocate. staffed with litiga­
tors who billed their adversanes by the hour and expressed the consumer voice
in adversary proceedings. we have fostered litigation as a policymaking tool at
the expense of reasoned consensus. Although the statutory c:barge of the
Public Advocate has been the protection of the public interest. in recent years
Rate Counsel has assumed a reflexively adversarial role in rate proceedings.
while utilities have been encouraged to in1late their rate inc:rease requesu in
antlcipaoon of certain opposition and litigation expenses. To more effectively
protect the consumer. this counterproductive cycle must be broken. There is
no more wasteful insotueon than bureaucracy, and no more wasteful process
than litigaoon. 'We have mamed the two, we have bureaucratized litigation.
and we are all the poorer.

Recognizing that there are cases in which litigation may be necessar')' in
order to protect the mterest of the ratepayers. the Plan transfers certain
personnel b'om the Office of Rate Counsel to a newly constituted Division of
the Ratepayer Advocate within the BPU. However. the Plan recognizes that
litlgation must. be the last resort where accommodation has failed.

Accordingly, the Plan authorues the Director of the Division of the Ratepay­
er Advocate to negocate \\ith the utilines in advance of the filing of rate case
proposals m ordet to seek an accommodation of Vlews on rate issues &0 that the
consumer's voice is accounted for pnor to rate case filings. Further, the Plan '
enVlSions that the Direet.or of the DivLsion of the Ratepayer Advocate will
participate after the rate proposal IS filed in a pretransmittal conference to
seek a further accommodaeon of Vlew5. The current system of funding, which
provides every incentIVe' to litigate and no motive to accommodate, shall be
reformed. No longer will advocates on behalf of the consumer bill by the hour,
and no longer \\-ill there be an mcentIVe for rate proposals to be inflated
because of the likelihood that rate" proposals will be subject to protraeted
liogaeon. Only after negocaooD has failed will litigation be considered.

The Division of the Rateo8ver Advocate's role will not be limited to individu­
al ratemaking cases: rather. the DIrector \\-ill olayan active role in 1>Olieymak­
mg. Slttlng on the Adv1sory Cound! tlt E'nerg:.· Pianriing and Conservaoon and
onthe Energ:.- Master Plan Comnuttee within the BPU. Additionally, the
Dirertot 'of the DivLslon of the Ratepayer Advocate will assist.. advise and
cooperate v;ith the BPt: CommISSIoners m the exchange of information and
ideas in the fonnulauon of long-term energy poli~ and goals which impaet all
New Jersey ratepayers. nus \\-ill afford the consumer a previously unheard
vmce In the long-range energy plarwng for this State. By I8IU1ing that the
consumer's voice is heard at the outset of the ratemakiDg and po1ieyme)ring
processes. the Plan promotes the development of consensus and spares the
State ,and its ctizens the expense and inef!icieDC)' of a proeess that is
reflex1vely adversanal rather than admmistratIvely inclusive. Moreover. al­
though the Division of Rate Counsel was c:reated to represent and pror.ect the
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public Jnte1"eSt in rate case~. in pracgee Rate Counsei Ms. u: tne
pas:. limned its representatlon to tile Jnterests of resiaentW raLepa~·ers.

uncier t.i:u.s Plan. the D1\'lSion of the Ratepayer Advocate will be empo"..ered 1.(\

represen:. protect. and aavance tile interests of all c:onsumeJ'F. of utility
Ser'V1ces. mcludmg residentiaL small bUSlDe&S. commercial. and wiustnal ra~
payers. in an efion to protect and promote the economic Jnterests of all l'e\l;
Jersey ratepayers.

NOW. THEREFORE. pursuant to the "Executive Reorpmzation Act of
1969." L.1969. c. 203 CC. 52:14C-1 et seq.). l1iDd. with respect to each as~t of
the reorpnization included in this Plan:. that each aspect is necessary to
accomplish the purposes set forth in Secuon 2 of the Act and that each aspect
v;ill;

1. Promote more efiec:tive management of the Executive Branch or its
departments because it will group JDnilar re~' fIuletions within agen­
cies. specifically focused OD industries with similar regulator:-' concerns:

2. Promote the better and more efficient execution of the 13,,· by function­
ally regulating the State's utility. environmental and energy industries
according to major p.urposes;

3. Group. coordinate. and streamline regulatory funetions in a more
consistent and practic:al way;

4. Reduce expenditures; and
5. Eliminate duplication and overlapping of effort that bas resulted from

the transfer of the BRC to the DEPE b~' consolidating certain function."
which v;ill result in a sa\'U1g5 of State funds.

PROVISIONS OF THE REORGANlZATlOK PLA1<i

1. a. The Board of Regulatory Commissionen, including the functioD&.
powers. and duties assigned to it pursuant to L.1911. c. 195. IS amended CC.
48:2-ll. et seq. and 1.1987. c. 365. § 9 (C. 52:18A-2.1). and allocated in. but not
of. the Department of EnVU"Onmental Protection and En~' pursuant to
Reorgamution Plan No. 002-1991 together with all of its functions. powers.
and dunes. is contmuec and is transferred to and constituted IS the Ne\\'
Jersey Board of Public Utilitles m. but not of. the Department of 'l'reasurj'.
exeept as hereinafter provided. Tne. .President of the BRC shall be the
President of the BP1:,

b. The BP~ 'shall remam constltuted » a three-member Board as no\\'
provided by law (C. 48:2-11 The BPU's final agency decisions. consistent
with applicable la\\'. shall be appealable to the Appellate Division of the
Supenor Coen.. Further. the BPl.: shall exerose It." substantive authority
and powers indepenaent of the supeT'V1SIOn of any other department or
agency.

. c. Pursuant to the authont\' conferred bv l'.J.S.A. 52:14C-5. vacancies on
the BPl.: shall be filled b~' the' Governor on' an ad Ultenm basis by the fihng
of a letter evidenc:mg the appomtment "ith tne Sec:reta!70' of State. which
appoUltment shall be efiecove for no more than 90 days and which shall the!ll
expIre and may not be repealed. or until such time as a member is
nommated. confirmed. appomteci and qualified to serve. whichever is sooner,

d. Whenever any law. rule. regulatIon. order. contrae:t, tRrifI. document.
Judicial.. or admimstraove proceedmg or otherwISe refers to the Board of
ReguJatoJ"Y CommissJoners and the ciwrperson thereof. the aame sbalI mean
and refer to the Nev; Jersey Board of Public Utilities and the President
thereof.

I find this reo~tlon is necessary to accomplish the purposes set forth in
Section 2 of L.1969. c. 203 In addition to the reasons set forth above. this
reorgazuzation will help to ensure that the State's public utilit)· policy and
en~' policies. includmg energy conaervation goa15. are effectively developed
ana carried out. Further. contmwng the Govemor's.limited authority to name
an aetlDg member to the BPl.: will ensure the BPU's ability to carTY out its
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important regulatory functions without delay in the event of a vacant";; on tne
Board.

2. a. Tne Division of Energy Planning and ConseJ"\"8tion established in the
Board of Public Utilities. pursuant to Reorgarozation Plan }\fo. 002-1989.
11 1(1)(a). and outed pursuant to L.1977. c. 146. as amenaed (C. 52:Z7F-7).
repealed by L.198i. c. 365. § 1':'. and the fun~ons. powers and duties of whicll
were transferred to. and vested in. the Department of EnvIronmental Protec­
tion and Energ)' and the Commissloner thereof pursuant to ReorgarozatJon
Plan No. 002-1991. are hereby reinstituted and all of its fune:t1OllS. powers and
duties are herebv transferred to. and vested in. the BPl" and the .Presicient
thereof. .

b. The Office of Energy Planning established by Reorganization Plan }\fo.
002-1991 and all of its funCt1ons. powers. and duties are hereby transferred
to. and vested in. the Divwon of Energ:-' Planning and Conservation 10 the
B~U. All powers of implementation and enforcement relating to the Clean
Air Act Amendments and the Safe Drinking Water Act. as currently being
implemented and enforced by the DEPE. shall remain vested in the Depart­
ment of Envirodmental Proteetion.

c. Wnenever any la~·. rule. regulation. order. contraet. document, judicial.
or administratIVe proceeding or otherwise refers to the Office of Energy
Planning. the same shall mean and refer to the Division of Energ:\' Planning
and Conservation in the BPt'.

d. The responsibility and authoritj· no\\' vested in the Commissioner of
the DEPE for the assessment of need and the issuance of a certificate of
need for an electric facility under L.1983. c. 115. § 1 CC. 48:';'-16 et seq.) and
Reorgaruzation Plan }\fo. 002-1991 is hereby transferred to the BPt:.
I find this reorganization is necessary to accomplish the purposes set forth in

Section 2 of L.1969. c. 203. In addition to the reasons set forth above. this
reorganization will conier on the BPt' the necessary authoritj· to implement
the important goals of coordinating and integrating the State's utili~· and
energy policies..The reorganizatJon also will promote the development and
utilization of dynamic new energy conservation programs for residential. com­
mercial. and industrial utility customers and ~ill further provide a strUcture for
promotlng the economic interests of the State.

3. a,. The Advisory Council on Energy Planning and Conservation in the
DivisIOn of Energy Planning and Conse!"\'ation. whicll was transfen-ed to the
Department of El1\'1ronmentaJ Protection and Energy pursuant to Reorganiza­
tJon Plan No. 002-1991. 'If! 3a. and which ~'3S created by L.197i. c. 146. § 10 CC.
52:17F-12), together with all its functions. powers and duties as set forth in
L.1977. c. 146. § 11 CC. 52:17F-13l. is continued and transferred to. and
constituted as. the Advisory Council on Energy Planning and Conservation in
the Board of Public Utilities. The President of the BPI: shall serve as
Chamnan of the .Ach"1SO~' Council and the Director of the Division of the
Ratepayer Advocate shall serve as a member thereof.

b. Whenever any la~·. rule. regulatJon, order. contraCt. document, judi~.
or admmistrative proceeding or otneTWlSe refers to the Advisory Council on
Ene~' Piannmg and Conservaoon 1Il the Division of Energj' Planning and
ConservatJon In the Department of EmvonmentaJ Protection and Energj'.
the same shall mean and reier Ul the AdvIsory Council on Energy Plannmg
and Conservation U1 the Board of Public UtilitJes.
I find that this reorpruzatJon IS necessary to accomplish the purposes set

forth in Section 2 of L.I969. c. 203. In addition to the reasons set forth above.
this reorganization "ill provide the President and the Commissioners of the
BPU with the necessary facilioes to enable them to research. study. and
implement the State-'s utility and eneTiJ' policies.

4. The responsibility and authoritJ' vested in the Commissioner of the
Department of EDVll'Onmental ProteCt1on and Energj' to act as CiuUrperSOn of
the Energy Master Plan COmmlttee.. established b,· L.1987. Co 365. § 14 CC.
52;27F-14). pursuant Ul Reorgamz:mon Plan No.' 002-1991. 11 4. is hereby
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CONSERVATJOl' AND DEVELOPMENT 13:10-1

vested in the President of the BPU: the rspo~. ana autilonty of tne
COrnm1SS1oner of tne Depanment of EnVU'Onmental Proteetlan and Energy t.o
SeT'Ve as a member of the Energy Master.Plan Committee IS con'Cnuec.

I find that this reorpnization is n~' to ac:eomplish the purposes set
forth in Sec:tion 2 of L.1969. e. 203. In addition to the reasons set forth above.
this reorpmzalion ltill help to ensure close coordinatiOD and in1e~t10D of tile
State's energy and environmental po1ic:ies l\"ith the proper emphasis on energy
and the environment.

5. The responsibility and authorit)· for requiring the periodic report1ng by
energy indusoie5 of energy information. and the analysi,5 and repoT'Cng 0:
same. set forth in L.19'j'j. c. 146. § 16 (C. 52:27F-18). wDich ""'5 transferred t.o
the Department of Em."1rOnmental Proteetion and Energy and the COmIIUSSlon­
er thereof. pursuant to Reorpnization Plan No. 002-1991. is transferred to the

_President of the BPI:.
I find that this reorpnization is n~' to accomp1i&h the purposes set

forth m Section 2 of Ll969. c. 203. In addition to the reuons let forth above.
this transfer is consisteDt with the eentralizalion of~. poli~' decisions
within the BPl.:.

6. All responsibility and authority now vested in the Commissioner of the
Department of Environmental Protection and Energy for the regulation of
solid waste under L.1985. c. 38. a'S amended. (C. 13:1£-136 et seq.). and
ReorgaDization Plan No. 002-1991, or 1D1deran~' otberla~' or regulation;
including. but not limited to. rate setting, is continued in the Commissioner of
the Department of Environmental Protection. as is the responsibility and
authority for implementation of the Clean Air Act Amendments and Safe
Drinking Water Act.

I find that this continuation is necessary to aeeomplisb the purposes set forth
in Section 2 of L.1969. c. 203. 1D addition to the reasons set forth above. this
reorpnization ~ill help ensure the close coordination and integration of the
State's solid waste policies.

7. All responsibility for budget. fiscal. and personnel matters (including
adoption of a Code of Ethics as required by the State Conflicts of Interests
Lalt' (C. 52:13D-23) and acnng as appointing &uthoritywith all of the righU:
thereunder> and day-to-day administration. mcluding contracting and rulemak­
ing authority in these areas. and sucl1 authority specifically conferred on the
BPl' by ~:.J.S.A. 48:2-2. -S and -7 and under Reorganization Plan No.
002-1991. is hereby transferred from the Department of Environmental Protec­
tion and Energy and the Cornnu.ssioner thereof, to the BPt,; and the President
thereof.

Spec:ificalJy. but not by way of limitation:
a.. Tne BPI: shall make annual budget recommendations to the Director

of the Division of Budget and Accounting and the BPI: budget shall be
ennrely funded by statutorily authorized assessments and. to the greatest
.extent le~y penmssible. and consistent with the BPUs historic practice, its
budget shall be ennrely separate and independent from the State budget
process:

b. The BPI: shall adopt the current Code of Ethics governing the BRC
pursuant to the Conflicts of Interest La",' for submission to. and approval by,
the Executive Comnussion on Ethical Standards;

c. The BPti "'ill be responsible for the allocation of its budget and the
assignment of BPl' persoMeL

d. BPU employees fOT payroll. administrative &Dei otherpersonnel-relat­
ed practices shall rem&lIl and continue to be categorized as BPU employees;
and

e. Upon the ~quest of the Commissioner of the Department of EDViroD­
mental Protecuon. the BPU. to the extent _reaaonabl~' feasible. aha1l Dwce
resources available to the DEPE to c:anv out an orderh' transition of
func:tions now provided to the DEPE by~l transfezftd to the BPU.
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I find this reorgamzac.on is necessary to accomplish the purposes set forth lr.

Section 2 of L.1969. c. 203. In acidition to tile reasons set iortb aoove.
consolidation of tile BPU's budget and acimuustratlVe authonty U1 tile BPt" will
provide the required level of autonomy to the BPe in can;.mg out Its mandate.

8. All Class 2 and Class 3 employees who serve the BRC and/or the nEPE
shall be employees of the BPV and silall be transferred to the BPt" pursuant to
the "State Agency Transfer Act." L.1971. Co 375 CC. 52:14D-1 et seq.:. Addi­
tionan)" all appropriations. other -employees. and records transierred pursuant
to this Plan shall be transferred to the BPI: pursuant to the "State Agency
'!l'ansfer Act" L.1971. c. 3i5 (C. 52:140-1 et seq.>.

I find this reorganizatJon is necessary to accomplish the purposes set iortb lr.

Section 2 of L.I969. c. 203. In addition to the reasons set forth aoove. tius
transfer will enable the BPV to be autonomous and will allow the BPt" to
manage more efficiently its affairs and carry out its mandate.

9. There shall be established within the BPU a Division of the Rateoaver
Advocate. The Governor shall appomt the Direc:tor of the Division of the
Ratepayer Advocate. who may not be removed except for good cause. The
Direc:tor's tenn shall be two years. with eligibilit)· for reappointment. The
Division is authorized and directed to:

a. a.ssisL advise and cooperate with the BRC Commissioners in the
exchange of information and ideas in the formulation of long tenn energy
policy and goais ~-hich impact all New Jensey ra~payers:

b. negotiate with the utilities on behalf of the ratepayers in an effort to
reach an accommodation of viev.-s with respect to proposed rate increases:

c. appear before the BPU on behalf of ratepayers to the same extent that
Rate Counsel is currently authorized to appear. .

d... sit on the Advisol1' Council on Energy Planning and Conservation and
on the Energ:.· Master Plan Committee; and

e. appeal any determinaoon. finding, or order of the BPU determined by
the Director of the Division to be adverse to the ratepayer interest.
The Division shall be funded on an interim basis pursuant to statutorily

.authorized assessments currently dedicated to the Division of Rate Counsel in
the Department of the Public Advocate. and to the greatest extent legally
pennissibl! and coDSlStent ~ith Rate Counsel's historic practice, its budget
shall be entirely separate and independent from the State budg1!t process. At
the Director's discreoon. such personnel of the Division of Rate Counsel as are
deemed necessary to fulfill the mandate of the Division of the Ratepayer
Advocate are hereby transierT'ed to the Division of the Ratepayer Advocate.
The Direetor. or a member of the Director's staff to be appointed by the
DIreCtor. shall sit on the Am"lSol1' Council on Energ)' Planning and Conserva­
tion and on the Energy Master Plan Conumttee.

Notwithstanding the transfer of the Division of Rate Counsel staff to the
BPU. the BPU's mJaSlon shall continue to be both to protect ratepayers on
issues of rates and seTVlCes and to remam concerned with the financial \'iabilit)'
of the regulated entic.es. Accordingly, the Division of the Ratepayer Advocate
'4"ill be located separately from the BPU staff. and shall be excluded from all
BPU staff disCUSS10ns of pending litigated rate cases. Neither the Director nor
the technical or professlOnaJ staff shaJJ be subject to the supenision or conuol
of the BPU. The President of the BPU shall exen:ise no supervisory control
over the Division- of the Ratepayer Advocate, All litigation and appeals
functions shall be exerosed independently.

I find this·reo~tion is necessar,' to aeeomplish the purpose set forth in
Section 2 of L.1969. C. 203. In addition to the reasons set forth above. this
~fer reduces the incentive for commencing or continuing unneeessary
Iitigauon and promotes a bener and more efficient execution of the State's
utility rate policies. Most importantly. thii reorganization provides for a
broader and more comprehensive role by the Division of the Ratepayer
Advocate U1 both protecting consumers and shaping future energy policy.
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•

10. The BPt; shall organize itself, as nearly as practicable. alo~ the
following functional lines: There shall be nine divisions: a Division of Gas.
Division of Electric. Division of Telecommunications. Office of Cable Televwon.
Division of Water and Sewer. Division of the Ratepayer Advocate. Divuilon of
Audits, Office of the Economist. and Division of ·En~· Planning and Conser­
vation.

11. a. The name of the Department of EDViromnental Protection and
Energy is hereby changed to the Department of Environmental Protection. I
find this name change. authorized by KJ.s.A.. 52:14C-5, will better reflect the
Department's responsibilities and better inform the public of the Department's
role under this Plan.

b. Whenever any la~·. role. regulation. order. contraCt. tarifi'. document.
judicial. or administrative proceeding or otherwise refers to the Department
of Environmental Protection and En~' or the Commissioner thereof. the
same shall mean and refer to the Department of Environmental Protection
or the Commissioner thereof.
All acts and pan.s of acts inconsistent with any of the provisions of this

Reorganization Plan are superseded to the extent of such inconsistencies.
A copy of this Reorganization Plan was filed· on May 5. 1994 with the

Secretary of State and the Office ofAdministrative La~' (for publication in the
New Jersey Registerl. This Plan shall become effective in 60 days. on July 4.
1994. unless disapproved by each House of the Legislature by the passage of a
Concurrent Resolution statmg ill- substance that the Legislature does not favor
this Reorganization Plan. or at a date later than Jul~' 4, 1994. should the
Governor e~iablish such a later date for the effective date of the Plan. or any
pan thereof. by Executive Order..

Please take notice that this Reorganization Plan. if not disapproved,' has the
force and effect of law and '\\ill be pnnted and published in the annual edition
of the Public La~ and in the New Jersey. Register under a heading of
"Reorganization Plans."
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January 16, 1997
JAMES A. NAPPI

SIerrt_ry

T.I 201-641-3426
fu. 2.Dl","-UD9

TO: ATTACHED SERVICE LIST

Re: In the Matter of the Board's Consideration of
Procedure. for tbe Impl.~entation of Section
252 of the Telecommunications Act of 1996
Docket No. TXS6070S40

At its Special Agenda Meeting of January 15, ~997, the Board
determined to request oomment from interested parties on the
possibility of amenaing its order in the above referenced matter
to set interim rates until the Board's generic proceeding can be
concluded. Interested parties are requested to provide their
comments by close of Dusine•• January 23, 1997. -

Reply comments will be acoeptea through clos. of business
January 28, 1997. Please forward comments to the attention of:

Michael P. Gallagber, Director
Division of Telecommunications
Two Gateway Center
Newark, NJ 07102

In order to insure prompt exchange of comments and replies by
all interested parties u.. of facsimile transmission i. -strongly
recommended.

JAN/JFM/.m
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STATE OF NEW JERSEY
BOARD OF PUBLIC UTILITIES

NEWARK, NEW JERSEY.. THURSDAY, JULY 17 1997

B.P.U. Docket No. TX95120631 - In the
Matter of the Investigation Regarding
Local Exchange Competition for
Telecommunication Service

BEFORE: PRESIDENT HERBERT H. TATE, JR.
COMMISSIONER CARMEN J. ARMENTI

J. H. BUEHRER & ASSOCIATES
17 Academy Street - Suite 201

Newark, New Jersey 07102

(201) 623-1974
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MR. PROVOST: Yes.
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decision, correct?

the arbitrator in that decision declared
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Under the Federal

the Board is

PRESIDENT TATE:

MR. GALLAGHER:
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been interim rates.
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MR. PROVOST: Yes, those rates

J.H. BUEHRER & ASSOCIATES (201) 623-1974
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AGEJ\TA DATE: 9'~99q

STATE OF l't:w JERSEY
Board or Public Utilities

Two Gatew." CeDter
Sewark. sj 07102

TELECOMMUNICATIONS

IN THE MATIER OF THE BOARD'S
INVESTIGATION REGARDING THE
STATUS OF LOCAL EXCHANGE
COMPETITION IN NEW JERSEY

)
)
)
)

SUMMARY ORDER

DOCKET NO. TX98010010

(SERVICE LIST ATIACHED)

BY THE BOARD:

This Summary Order memorializes in summary fashion the action taken by the Board
of Public Utilities (Board) at its September 29, 1999 public agenda meeting with respect to access to
unbundled network elements. The Board will shortly issue a more detailed Order in this matter which
fully sets fonh discussion of the issues as well as the reasoning which underlies the Board's.
detenninations.

I. BACKGROUND

On July 22,1998, the Board issued in Docket NO.-TX98010010 its Report entitled
"Status of Local Telephone Competition: Repon and Action Plan" (the Report). The Board concluded
in the Repon there was no significant statewide "resale-based" or "facilities-based" locallandline
residential competition due to inadequate Operations Suppon Systems (aSS) and access to Unbundled
Network Elements' (UNEs). In order to address these issues, the Board in the Repon's Action Plan
created a Technical Solutions Facilitations Team (TSFl) to serve as an impartial forum for the
resolution of cenain generic issues, including ass and access to tINEs, in a collaborative, efficient
and effective manner. Repon at 104. The Board also set a schedule for the determination of whether it
had the legal authority to order combinations of UNEs (the so-called UNE Platform, or UNE-P). Id. It
101, 105. In addition. the Board directed the TSFT to attempt to negotiate the implementation of
access to UNEs following the Board's determinatian of the jurisdictional issue, and advised that ifno
negotiated resolution is reached through the TSFT process, it would act to resolve the issue of access to
UNEs shortly after the conclusion of TSFT discussions. Id. at lOS. On October 22, 1998, the Board
found it had the authority under State law to order the provision ofUNEs. in combination. including
the UNE-platform and directed the TSFT to commence negotiations to determine whether UNE-P,
collocation or some other method or combination of methods should be implemented.. Order. IIMIO
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The Investigation Regarding Local Exchange Competition for Telecommunications Services. et al ..
Docket Nos. TX95120631 et al. (October 22, 1998). As a result. the Board referred to the TSFT the
issues of how best to employ the various methods ofaccess to UNEs in order to foster competition.
The TSFT conducted several negotiation meetings from October 1998 through January 1999 to which
no agreement could be reached. Failing an agreement on these issues, the Board directed the TSFT to
bring a recommendation to the Board.

Following the TSFT negotiations referred to above, Staff proposed to the Board an
interim resolution on the issue of access to UNEs at the Board's April 28, 1999 Agenda meeting. The
Staff proposal was based on the earlier submissions of interested parties as well as positions of panics
taken during TSFT negotiation sessions. The Staff proposal was released for comments by Secretary's
Letter dated Apri129, 1999.

In response to Staff's UNE-P recommendation, the following parties filed comments:

ACI Corporation (AC!);
Advantage New Jersey (AN]);
AT&T Communications ofNew Jersey (AT&T);
Bell Atlantic-New Jersey (BA-NJ);
Cablevision Lightpath (Cablevision);
Citizens Action (CA);
Competitive Telecommunications Association (CompTel);
COYAD Communications Corporation (Covad);
LTC Consulting (LTC);
MCI Worldcom (MCI);
Ratepayer Advocate (RPA);
Sprint Communications Company LP (Sprint); and
Telecommunications Resellers Association (TRA).

.
II. SUMMARY OF POSITIONS

The Competitive Local Exchange Carriers (CLECs) generally argued that the Staff
recommendation does not go far enough to ''jump-start'' local competition because of the numerous
restrictions placed on the availability ofUNE-P and Extended Loops. In support of their contention,
they cited bot:. the Act and the FCC's rules as not permitting the imposition of such restrictions.
Moreover. several CLECs criticized the interim nature of the recommended proPQsal as introducing
unnecessary uncertainty into the process. In addition, the CLECs averred that the recommended
collocation rates are not sufficiently supported and are contrary to the FCC's First Report and Order
and Further Notice ofProposed Rulemaking, I/M/O Deplovment ofWireline Services Offering
Advanced Telecommunications Capability, CC Docket 98-147, FCC 99-48 (Released March 31, 1999)
(hereinafter, Advanced Services Order). BA-Nl, on the other hand, commented that the
recommendation will put it at a major competitive disadvantage and that statewide UNE-P for business
accounts is unwarranted. BA-NJ asserted that the collocation options contained in the Staffproposal
are a starting point but must be revised due to the FCC's Advanced Services Order.

2
-
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m. SUMMARY OF STAFF' MODIFICATIONS

In response to the comments, Staff recommended several modifications that will
provide access to unbundled network elements consistent with the goal of the previous Staff
recommendation and determinations of the Board, specifically to jump-stan mass marketing to
residential and small business customers.

(1) Extend the availability ofUNE-P to CLECs for the provision of Plain Old
Telephone Service and BRI-ISDN services, without restrictions. to include
business customers with two (2) and three (3) lines per location. When
combined with the original recommendation for the availability ofUNE-P for
such services for residential and single line business customers, the platform is
available to CLECs to serve customers who represent approximately 80% of the
access lines in the state.

(2) Modify the definition of "small business" customers from 2-10 lines, to 4-10
lines per location and to allow for review to ensure compliance;

(3) The two (2) colloealor exemption will be increased to three (3) collocators and
will be further modified to include a grandfather clause for existing customers in
the event a third collocator enters a central office after UNE-P is already
provided;

(4) The extended loop proposal is modified to require that BA-NJ provide
essentially the same options as are available in New York. including
concentration and fewer restrictions as requested by CLECs, and the definition
is modified to compon with the FCC definition;

(5) Clarifies and expands the requirements and information that BA-NJ must offer
and/or provide to CLECs for advanced services;

(6) Deletes references to glue charges;

(7) Requires availability ofUNE-P and extended loops 60 days after release of this
order;

(8) Includes clarification language;

(9) Directs the TSFT to reconvene to attempt to resolve certain open collc;>cation and
advanced services issues; and

(10) Directs BA-NJ to abide by all requirements in the FCC's Advanced Services
Order and to follow the collocation prices required by the Board. In addition,
product descriptions for UNE-P and extended loops and tariff and compliance
filings for all requirements contained herein must be filed and will be effective
on an interim basis subject to comments by interested parties, and full review by
the Board.

3 DOCKET NO. TX98010010
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Based upon the record in this maner, including comments received. the TSFT
discussions and other submissions by the panies, the Board is satisfied that the Staff recommendation.
as·a whole, provides incentives needed to encourage CLECs to enter the local telephone market in
New Jersey, will help jump-stan competition to residential and small business customers and will
eliminate access to unbundled elements as a barrier to such competition. Therefore, the Board
HEREBY ORDERS the following:

UNE-Ps For CLEes

1. Not later than 60 days from the date of this order BA-NJ shall provide UNE-P to
CLECs for Plain Old Telephone Service ("POTS") and BRI-ISDN services for
residential customers.

2. Not later than 60 days from the date of this order BA-NJ shall provide UNE-P to
CLECs for Plain Old Telephone Service ("POTS") and BRI-ISDN services for
business customers with one (1), two (2), or three (3) lines per location.

3. Not later than 60 days from the date of this order and except as provided in
Paragraph 9 below, BA-NJ shall provide UNE-P to CLECs for 4-10 lines per
location small business customers for POTS and BRI-ISDN services. BA-NJ
shall not be required to provide UNE-P to CLECs for Cenn:cx, PBX, and PRI­
ISDN. CLECs will be subject to review to ensure compliance with these line
restrictions. If violations are found, the Board may impose fines as authorized
by law.

4. BA-NJ shall not restrict the availability ofUNE-P for Plain Old Telephone
Service ("POTS") and BRI-ISDN services for all residential customers and for
business customers with one (1), two (2), or three (3) lines per location..

5. BA-NJ shall continue to provide UNE-P and all other network element
combinations required hereWlder for all residential customers and business
customers with one (1), two (2) or three (3) lines per location until the Board
determines that one or more reasonable, nondiscriminatory, efficient, alternative
means of network element combination is available.

6. For as long as collocation space is not available in a particUlar central office,
BA-NJ shall provide UNE-P to CLECs for POTS and BRI-ISDN services for all
customers in that central office.

7. .BA-NJ shall provide UNE-P to CLEes at least 90 days prior to BA-NJ's 271
filing with the FCC, but in no event later than 60 days from the date of this
order.

4 DOCKET NO. TX98010010
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8. Where fewer than three colloeators are present in a central office. BA-NJ shall
provide UNE-P to CLECs for business customers with 4-10 lines per location
only as described in number 3 above. If three or more colloeators are present in
a central office, BA-NJ shall not be required to provide UNE-P to CLECs for
business customers with 4-10 lines per loeation.

9. Once a UNE-P eligible central office reaches the three colloeator threshold. BA­
NJ must notify CLECs that they will only be able to continue to obtain UNE-P
for business customers with 4-10 lines per location, subject to the provisions of
paragraphs 3 and 8, for a six month transition period. Thereafter. existing UNE­
P lines may be retained, but no new orders for UNE-P will be accepted.

1o. UNE-P shall. be available for all residential customers and business customers
with one (l), two (2), or three (3) lines per loeation from every BA-NJ Central
Office, regardless of whether colloeators are present.

11. BA-NJ shall provide any combination of elements for all residential customers.
business customers with one (l), two (2) or three (3) lines per location, and
small business customers, as described in paragraph 3 above, to CLECs at the
generic rates established in Docket No. TX95 120631, except as otherwise
provided herein.

12. BA-NJ shall continue to provide UNE-P and all other combinations of elements
required herein until the Board determines that one or more reasonable
non-discriminatory, efficient, alternative means of network element combination
besides UNE-P is available.

13. Unless otherwise determined by the Board, a Board review shall commence four
(4) years after the effective date of this Order to detennine whether one or more
reasonable non-discriminatory, efficient, alternative means of network element
combination besides UNE-P is available..

]4. aA-NJ shall file a product description of the platform offerings described herein
including rates, no later than 30 days from the date of this Order, certified to be
in conformance with this Order. Such filing shall become effective on an
interim basis based upon the certification ofBA-NJ. The filing shall be subject
to comment by interested panies and fInal approval by the Board.

Access Fee Relief For CLECs Providing
Local Telephone Service Utilizing the Unbundled Network Element Platform

15. . Originating Access Fees shall not be charged by BA-NJ to a CLEC that is
providing service on a Platform basis for the origination of toll services.

16. Terminating Access Fees shall not be charged by BA-Nj to a CLEC that is
providing service on a Platform basis.

5 DOCKET NO. TX9801 001 0
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Collocation Arrangements For CLECs

17. BA-NJ shall provide collocation to CLECs, at a minimum, through the
following methods: (l) all methods adopted or permitted by the FCC or
approved by the Board; (2) SCOPE - Secured Collocation Open Physical
Environment; (3) Shared Cages; (4) Smaller Cages; (5) Physical: (6) Vinual.
and (7) Cagelesscollocation, with appropriate security measures as defined in
the FCC's March 31, 1999 Order in CC Docket No. 98-147 (FCC 99-48).

18. Absent an agreement on rates for provisioning of collocation arrangements.
collocation charges shall be flat rates. BA-NJ may require a non-refundable
deposit of 'l'2 the flat rate with a six (6) month binding forecast and a two (2)
year, non-binding estimated forecast in order to ensure provisioning of requested
collocation arrangements in parity with the provisioning of other CLEC
requests.

19. Absent an agreement on rates, on an interim basis and until further Board order.
BA-NJ shall provide, at a minimum: (1) a single bay of up to 15 sq. ft. for
$5,250; (2) a SCOPE arrangement for $5,900; (3) 25 sq. ft. cages for $18.000;
and (4) 100 sq. ft. cages for $35,000. Thes~ rates approximate the average
projected cost identified in the TSFT by BA-NJ to constrUct those facilities. In
order to further spur deployment of CLEC collocation facilities, BA-NJ shall
provide collocation in New Jersey at rates equal to the lowest comparable rate in
the entire Bell Atlantic region for orders received with the required forecast and
deposit. BA-NJ shall provide such rates for a period of nine (9) months after the
offer was made in another pan of the Bell Atlantic region.

20. Within seven (7) days of the date of this Order, BA-NJ is directed to file
revisions to its currently pending Collocation Tariff (at Docket No.
TT990~0370) to reflect the minimum collocation arrangements set forth in
Paragraph 17 and the interim rates set forth in Paragraph 19 above, certified that
it is in confonnance with this Order. This revised tariff shall become effective
on an interim basis. based upon the certification ofBA-NJ. The interim tariff
shall be subject to comment.by interested panies and further review and final
approval by the Board. Such Board review shall ensure compliance with the
Board's generic December 2,.1997 Order (at Docket No. TX9512063l) and the
FCC's Advanced Services Order (CC Docket No. 98-147),

Extended Loops For CLECs

21. Not later than 60 days from the date of this Order, BA·NJ shall provide
'extended loopsl to CLECs throughout the BA-NJ service territory. BA-NJ shall

I "Extended loop" is defined herein to mean the combination of an unbundled loop,
multiplexing/concentration equipment and unbundled transport.

6 DOCKET NO. TX98010010
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