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the Global Order and in other proceedings. The OCA is concerned that much of this

work remams undone and competition between Verizon and CLECs offering digital

services has not significantly progressed. Data services are in great demand by

consumers and a more competitive market in this area would greatly benefit consumers.

The PUC should reemphasize the importance of such interconnection requirements.

III. COMMENTS

A. Verizon's Challenges In Court To The Commission's Global Order And

Performance Metrics Order Must Be Telminated. This Comment Relates

To All Checklist Items And The Public Interest Standard.

I . Introduction

It is beyond question that the Commission has worked long and hard to

establish a regulatory framework that has promoted the opening of local markets

throughout the Commonwealth on an irreversible basis. As a result of the Global Order

and Pertormance Metncs Order.' the CommissIon has created the framework that Verizon

relies upon It1ltS 271 Application. Yet. Venzon is concurrently seeking to reverse the

CommlSSlon's rulings on matters such as UNE rate reductions and funding of the state

{nl\ ersal Sen ICC Fund ("ljSF"), under the Global Order: and the imposition of Tier II

clnd Tier 1[1 remedies. inclUSive of IlqLl1dated damages, under the Performance Metrics

Order

.I 0 III [ PetItion of \iEXTLlNK Pennsvl\anla. Inc.. RC\i Telecommunications
Sen Ices ,11' Pennsvl\anlJ. Inc.. et aL Docket \;0 P-00991643. OOlt1ion and Order (Dec.
~ !. I()l)() I I "Perf01111anCe \ktncs Order")



The OCA submits that the Commission cannot, while those challenges are

hefore the courts, recommend approval ofVerizon's 271 application. Verizon must make

a choice either to pursue its 271 Application and withdraw its appeals or to proceed

without a favorable recommendation from the Commission. Verizon cannot expect to

hui!d upon the pro-competitive foundation established by the PUC and continue to

attempt to dismantle that foundation through its appeals while the consultative report is

pending.

Venzon Has Filed Three Appeals Which Directly Contlict With Its

Request For Commission Support Of Its 171 Application.

The OCA has identified three pending appeals by Verizon in which

Verizon has challenged the Commission's rulings on matters in the Performance Metrics

Order or Global Order. A summary of those proceedings follow:

(a) Federal Appeal of Global Order -- After the Commission

Issued the Global Order, \'enzon filed a complaint in tbe Eastern District of the Lnlted

States DistrICt r ourt alleging that the Commission had \Iolated Section 15.2 of the.:

Telecom Act. .p (S.c. ~ 252, and 28 LSC. ~ Il)S). pertaInll1g to Venzon's e!\ll

rl2hts' .'\5 part of Its appeal. Venzon has alleged that the rates set for wholesale

'CT\ICL'O., Inc!udll1~ the rllral reSidentIal promotion t!lscount. and the l',\E rates set hy the

(~~( lrJer. \\ ere not enst based and \Iolatc Section 252\ddltiunall\, \'crllon

Bell AtIJntle-Pcnns\'/\ anl~l. Inc. \. PenllS\/\aTlld Pub. UJ!. Comm 'n. Complall1t
tiled ()e1 2l ), Il)()l),l S DIS£' Ct.. ED., CI\J! .\etlon '\0. l)l) ('\' 539].
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alleges that the Commission erred in requiring Verizon to provide unbundled access to

sWItching throughout the Commonwealth and to provide unbundled access to Digital

Subscriber LIne Access Multiplexers ("DSLAMs"), without consideration of whether the

"impair and necessary" standard of Section 251(d)(2) had been satisfied. 6 On August 3,

2000. the presiding judge in that appeal ruled that the Commission is not immune from

SUIt, hut did not rule on the merits of Verizon's appeal. 7 The Commission and others

filed notices of appeal to the Third Circuit of the United States Court of Appeals in

September 2000. The OCA submits that Venzon has not withdrawn from the courts its

challenge to the wholesale rates, UNE rates. and certain UNE provisioning requirements

established bv the Commission in the Global Order.

(b) Verizon has likewise continued to challenge portions of the

Global Order in the state courts, HaVIng failed to convince Commonwealth Court to

reverse the Global Order, on January 19,2001. Verizon filed a Petition for Allowance of

\ppe:.!1 hefore the Pennsyl\Jma Supreme Court' In its Petition, Verizon challenges the

adequacv of the due process It received In the course of the Global Order proceeding,'!

:\Jdltl'1nally \' en/on alleges that through the Global Order, the Commission has

Impermlsslhl\ "attempted to undo the (Company's Chapter 30) Plan. , by ordering rate

III

Be'll .\tl,lllllc-PennS\l\anla. Inc \. Pennsvl\ania Pub. Ltd. Comm·n.. lU:
F S II r)~ ~ d /)';;; r{ S DIS t. C t., F. D. .-\ II g. .; . .2 ()( )( I )

Bcli\llanlJc-Pcnns\l\~lI1la. [nc. \. Pennsvhama Pub. ltll. Comm'll Docket
\.,'~.;; I\L 21 1111.



reductions, belovi-cost rates, rate cap extensions, and other provisions that plainly violate

the Plan."II) Further, Verizon asks the Court to determine that the Commission exceeded

its authority in establishing the state Universal Service Fund and Consumer Education

Fund. The OCA, PUC, and others have filed briefs in opposition to this appeal, but as

of this date the Supreme Court has not ruled on the merits ofVerizon's Petition. Given

that \enzon's PetItion for Allowance of Appeal to the Supreme Court post-dates

Veri70n's 17 J .\Jotlce to the Commission. the OCA submits that it is clear that Verizon's

concurrent pursuit of appellate relief and its 271 filing is deliberate.

(c) The third pending appeal arises from the Commission's

Perfornlance ,Metrics Order. Verizon has asked the Commonwealth Court to determine

that the CommIssIOn has no authority under federal or state law to require Verizon to pay

liquidated damages to Verizon' s competitors. I~ In the alternative, if such authority exists,

Veri70n asks that the Court rule that the Commission's failure to impose a limit on how

much \erllon may payout IS without support and is arbitrary and confiscatory. I \ In

short. \ ,,:I"I IOn s appeal IS directed at undermining the entire remedies scheme established

11\ the (ommiSSIon III the Perfonnance \;Ietncs Order.

III el12~

\erJ/l)1l Pellns\h3nta, Inc \. Pcnns\h 3III 3 Pub. luI. Comm'n. "Docketing
St~lteillLnl lelS,' SlITl11lJ,lr\. St~ltelllcnl 0( Issues lind DeSCription of Prc\iolls Settlement

\ttelllDh' ,ll 2. 'lied h~ \ en/on 011 .-\ugust i I. 2(i()I) \\ Ith t!1C Commonwealth Court in
DOCf-;ct 11 )11.::' ( f) 2(1111).
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3. The Fact OfVerizon's Appeals Create Uncertainty As To Whether

Current Conditions Designed To Promote Non-Discriminato!)' Access To Verizon's

Network Will Continue.

As noted above, the Commission committed to support Verizon's 271

Application I f and when the record shO\vs that Verizon has complied with all of the

Section 271 checklist items and ,fVerizon has "fully and properly implemented all the

pro\lSlons of thIS [Global] Order.... "'.! As the Commission reasoned, such a

recommendation would be warranted when "the local telecommunications market in

Pennsylvania is fully and irreversibly opened to competition."I' Through the

Perfomlance Metrics Order, the Commission Intended to create self-effectuating remedies

suffiCient as to both form and amount to prevent competitive backsliding. '6 Although the

Commission allowed Verizon a "six month bum in period" to ramp up liability measures

for the full range and amounts of remedies. the Commission categorically stated its intent

th,lt "these performance measures. standards and remedies shall be effective... and shall

continue heyond the tillllg and resolution orany Section 271 proceedlllg commenced by

F3:\ -P\ "

\'erilOn 's concurrent purSUit of' Its appeals and 27 1 Application is in direct

C\l!J!llll \\ Ith the CommISSion's Intentipn to create.1 framc\\ork to promote not only the

liIs)h~Ordcrat 2()('

Id

PCrfl)rmanCe \ktncs Order at 11-12.

,II i (,!
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development of open local markets, but to support the continued open nature of such

markets through the combination of performance measures, standards and remedies, For

example, the Commission specifically reduced Verizon's UNE prices to better reflect

forward lookmg cost principles in recognition that the telecommunications industry is a

declinmg cost industry. 18 rfVerizon were to prevail in its state or federal appeals of the

Commission's authority to fix the Global Order liNE rates, presumably Verizon's prior.

higher [iNE rates would take effect. Veri/on's challenge to the Commission's authority

to identl fy what services must be provisioned as liNEs likewise creates the perception of

risk that the liNEs currently offered may not continue to be available, so long as

Venzon's appeal IS pending.

The OCA submits that Verizon' s very pursuit of these three appeals

creates uncertamty which chills the development of competition and presents the risk that

the cost of competing could increase. the conditions which are favorable to competition

could he dmlllllShed. and the financial incentl\es Intended to pre\"t~nt backsliding could

he r('meH cd. rhe ('ommisslon already recognized in the Global Order that where

\ ef!/ull holds the potential to impact the framework for competition. that competition

llJel\ sutk-r ' \pecJtically. the pte opposed allY dTorts by Bell to unilaterally open up

Illt·.:rC()lliICCII\\n COnlr:lcts \\hich could lhus "creale addltlonaluncerlainty lhat will stall

( ;J(lh,J! Order at hl)- ~S
-~_.-_.,._~-

(,Inhal Urder at ()S.
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recognize that Verizon's determined pursuit of appellate review of these Commission

orders is likely to have an equal or greater chilling effect on the development of

competition currently.

4. Verizon' s 271 Application Should Be Judged Based On Current

Facts And Not Future Promises.

In Its appeal of the Performance Metrics Order, Verizon has indicated a

\\ i1llngness to bargalll for changes from the terms of the Commission's Order in exchange

for elimmatlon ofVerizon's appeal. 21 The OCA submits that the Commission should not

<Kcept .:lny conditional offers by Verizon to withdraw or modi fy its pending appeals as

evidence m this proceeding.

In its Docketing Statement to the Commonwealth Court, Verizon indicated

a willIngness to consent to some liability for "reasonable "liquidated damages, '" so long

as such damages become effective no earlier than when Verizon receives 271 approval

from the FCC" According to Verizon "[IJfthe Pl'C were to agree to this condition,

\ en/on's appeal \\ould he unnecessary,"'; The Oc.-\ submits that VenlOn's offer of

CI)mprCl[1lISe has not completely extingUished the threat posed hy the appeal of the

PertllnllanCe \ktncs Order and remedies that the Commission instituted to assure that

!1)Ca! !l1,lr!--et:-; Me Irre\(TSlhh open, It IS not clear \\hat "reasonahle" damages would be.

P,-'rtl)rm,IIlCL' \fetnc .-\ppeaL \ en/on Docketing Statement at 3,
l ln1ll11'!1\\ '-',lith (t f)/.;r )1)( I~ ('.0. ~()()()

) !
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An offer set forth in a docketing statement is also not sufficient to remove the potential

threat created by the pending appeal. The appeal must be entirely terminated before the

commitment to local competition in Pennsylvania can be termed "irreversible."

The Commission has already correctly recognized that the basis for the

Commission's consultative report, the Department of Justice review, and the FCC's own

decision must be what is known and timely presented, not what Verizon might do in the

future. rn the Global Order, the Commission stated its understanding of the review

process as follows:

Once BA-PA files its Section 271 application for entry into
the long distance market with the FCC, it is not permitted
to supplement this application with future data, or
documentation other than the State Commission's and the
United States Attorney General's Recommendation to the
FCC. 47 USc. §271(d)(2). This is a federal requirement.
Future actions. proceedings or promises from BA-PA will
not sllhstitlltefor present conditions at the time the FCC
und {his Commission consider BA -PA 's Section 271

'.Iapp!tcO{lOn .-

In rUlln2 on Bell Atlantic "iew York's 271 Application. the FCC made its standards clear:

In additIon. the Commission has found that a BOCs
promises of future perfonnance to address particular
l'oncems raised by commenters ha\e no probati\e \alue in
demonstrating Its present compliance with the reyum:ments
nfsectlOn 2'";'1~'

(jlohal Order al 2S'";'-SS (footnote omIttcd)(emphasls added).

\ppllGlllOn of Bell Atlantic .'\e\\ York for .\uthorizatlon Lnder Section 271 of
Ul<-:-lilJJ1111UI1Il'dIIOI1S .-\ct to Pro\ Ide In-Rel!IOI1, InterL\T.\ Sef\lce in the State of0iev,
)'()r~, (( . Dod;ct '\,0 ()()-2()", Opll1iol1 and Order, 41: .~h (released Dec. 22. 1(99) ("Bell

,-,
- ,
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The OCA submits that the Commission's course of action is clear.

Ven/on's pending appeals, individually and collectively, present a challenge to the

ComnllSsion's very authority to rule on issues including wholesale rates, UNE pricing,

the provisioning of OS LAMs, remedies for missed metrics and performance standards

and other rules and provisions supportive of the development of local competition. The

Com'lllssion should not recommend in favor ofVerizon's 271 Application until those

challenges are \\ithdrawn. Conditional promises such as Verizon has publicly offered in

the Performance Metrics Appeal should not suffice.

5. If Not Temlinated, Verizon's Appeals Do Not Allow The

ComnllSsion To Grant A Favorable Consultative Report.

IfVerizon does not withdraw its appeals of the Global Order, the OCA

submits that the Commission should oppose Verizon's 271 Application. As noted above,

\' enzon' S appeals address a large portion of the framework established by the

Comml:-;slon to promote open markets throughout Verizon's service territory. As

explained hele)\\. \erilOn should not he permitted to concurrently rely on that framework

to :-;upport Its ~71 A.pplication and act to dismantle that same framework .

.·\S the Commission noted in the Global Order, the usc of unbundled

net\\ l)rl-. clements IS one method of competltl\e entry. Consistent \\ith its ohligations

Linde'! h,dh the Puhltc l 'tlltty Code and the Telecom Act. the CommIssion sought to

e:-;tahllsil l '\L rates \\hich \\ere cost-hascd and forward looking, as well as just and

[n urdcnng \'([I/on to rro\ISJon certain L'\Es. inchding statcwide

I ~



unbundled switched access and DSLAMs, the Commission followed the

Telecommunications Act of 1996 and its own authority pursuant to Chapter 30.27 The

Commission imposed the residential resale promotion discount to facilitate

the promotion of competition envisioned by Chapter 30 and
federal law, while assuring that residential and rural
customers share proportionately in the more varied and
advanced services at lower rates provided by competition.
Our modifications should substantially increase
competition in the rural residential market. 28

Veri/on's appeal of the Commission's rulings on these wholesale pricing and UNE issues

r:flecr an attempt to undo the current low UNE rates and to reduce the type and number

of network el~ments which must be unbundled. The OCA submits that Verizon's appeals

clearly cut against any finding by the Commission that Verizon is providing and intends

to continue to provide non-discnminatory access to its network.

Verizon has also challenged the Commission's creation of a USF through

the Glohal Order. The OCA suhmits that Yen/on's appeal is another example of

Veri/on's attack on the current pro-competltl\e frame\\ork. As the Commission noted in

the Clobal Order, establishment of a state l'SF was one part of the regulatory

restructuring \\ hlch the FCC deemed necessary to "complete [the] hluepnnt for

cumpetltlon [to 1he in place." ''I

hL at 15.2-53. LjutolIlg In the \Iatter of the Local Competition ProVISIons of the
r elecOl1ll1lUlllcatlolls .-\ct of I ()()h, Interconnection Bet\\ecn Local Exchange Carriers and
~(lmTll(TClal \lohIle RadIO Senice Pro, Iders First Report and Order. CC Docket Nos.
"()"I~ ,ll~d i):'.j "..:;. IC(" ')h·_~2":;. ,() (released\lI~ustS. I()!)())

i..+



Likewise, Verizon has challenged the Commission's funding requirement

related to the consumer education program established by the Global Order. The

Commission committed to create a consumer education program to provide education to

consumers during the transition to a fully competitive market.'o The OCA submits that

Venzon's opposition on appeal to the Consumer Education Fund is another attack on the

pro-competitive steps taken by the Commission to support markets which are irreversibly

open. Educatmg consumers concerning the opportunities for local competition is an

essential part of any pro-competitive regime.

In summary, Verizon' s appeals present a challenge to the Commission's

very authority to issue arid enforce the Global Order and the Performance Metrics Order.

The OCA submits that in reviewing the Section 271 checklist items and the public

mterest standard, the Commission must weigh Verizon 's pursuit of these issues on appeal

as strong negatives. Either Verizon's 271 Application is premature and should not be

maul' L)! the Commission should oppose Verizon's application where Verizon has

\..{)11111lItteu Itself to lilsmantlmg many of the Commission's rulings intended to faciliate

ClllllpetltIOn.

() VerilOn's Appea) Of The Performance \tetrics Order Necessarily

t'r\lhlf-,U';~\ hnum\! B\ The Commission That 2'" I Entry Woulu Be In The Public

imerest___,_O. "m_

In Issuing the Perfomlance \1etrics Order. the Commission sought to

,h~lIrL' tlLit \ en/on "t'ulfills Its Section 2S I oblIgatIOns" to pro\lue non-discriminatory

I:'



access to its networks. 31 In crafting the Order, the Commission intended to create a

framework of "self-effectuating remedies, in a form and in amounts that do indeed

prevent competitive backsliding" so as to provide Verizon with some hope ofa favorable

271 consultative report. 32 The Commission should recognize tlut Verizon's appeal of

the remedies provisions of the Performance Metrics Order is in direct conflict with the

Commission's stated purpose and standard.

The Importance of the Commission's Performance Metrics Order,

including the remedy provisions, cannot be overstated. As the FCC noted in the Bell

\ie\v York 17 I Order, Bell New York's successful application was due in part to the state

commiSSIon's "adoption of performance assurance measures that create a strong financial

incentl\e for post-entry compliance with the section 271 checklist by Bell Atlantic."33

Such "anti-backsliding measures" are essential. In its review of the Bell New York

applicatIOn, the Department of Justice carefully reviewed these measures and other

measurl'S and detemlmed that the New York local market \vas fully and irreversibly

11pen ' The FCC found thIS to he probative c\ldence that grant of the application was in

the pubiJc Interest."

fl erl()fJl1ctrlCC \letncs Order at 11.

1d cit I I -I 2

5ill ,\y 2-) Order at'S

Bell '\ Y ,- lOrdera t ' -+2I)

Id
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deleted from the system. Verizon' s customers are not removed from the system in this

manner when changes are made to their service.

3. Effects of Failure to be Listed

Directory listings are an essential part of telephone service. Failure to be

listed In the white pages directory listings may seriously ham) consumers. Because the

directory listings come out at most on an annual basis, the consumer will suffer

sl!bstantiaJ harm if the listing IS dropped from one directory.

This same problem has competitive ramifications when it is associated

\vith switching to a CLEC. Because the Verizon white pages is the primary directory,

being dropped from the Verizon white pages effectively drops the phone number and

name of the consumer out of the public circulation. Such a failure to include consumers in

white pages directory listings decreases consumer confidence in the competitive process

and erodes it significantly by harming consumers who have elected to exercise

compctltlon.

4 Thc Venzon Practice Appears Discriminatorv

The Veri/on practice is dlscnminatory and mefficient. According to the

\'cri/on Checklist DeclaratIon, the process for ('"\iE-Platform and resale CLECs is that:

if a carrier elects to scne a customcr through resale or the
l·0:E-Platfonn, It must suhmlt an order changlllg the type
of sen ice. hut there IS no physical disconnectIOn of the
cstahilshed \'erilOn P\ senlce. l'nless the carrier asks
Veri/on PA to change the customer's IrStlllg, there is no

need to suhmit dll order modi (vlllg or deleting the listing.



Checklist Declaration at 134. Ho\\:ever, for the Verizon customer who switches to a

CLEe with its own switch but uses Verizon's loop, Verizon disconnects the retail

service. Id. This creates a "listing service order to delete the customer's directory listing.

The dIrectory listing is then "restored" by the competing carrier's loop and number

portab llity order." l.!1

The OCA submits that the same process used for UNE-platforms and for

resale CLECs should be used for UNE-Ioop CLECs. The process of deleting and relisting

consumers creates a situation which is discnminatory, inefficient and prone to error.

The process of manualJy deleting a directory assistance listing and upon receipt of

confirmation from the CLEC manually re-entenng the same information into the directory

assistance database is highly inefficient and works to increase the number of listings

"dropped" from the Verizon white pages. The name and directory listing should be

maintained in the database unless and until the CLEC requests that the information be

rerno\ c'd or changed. ThIS process would likely decrease the number of errors and

"dropred" CUT lIstIngs. Entry Into the long dIstance competItion market will only

Illcreasc' the Ilumoer of problems and exacerbate a problem for whIch Verizon PA has not

de\ eloped the Ilecessary effectl\e response

Ihc' OC'.\ submits that there IS 11\\ adequate remedY to address the

~1~IlI til',m! prl1hlems \\ hich occur \\hcn mam consumers arc left uut of the directory.

SIIlce tl:,. directory IS pnnted only on an annual baSIS. any errors cannot be rectified until

,1.;uhsCLlllCIl! c~tfelldar \ear..-\ddltlOnall\. oc '.\ suhmlts that the accuracy le\els submitted, - . ' ..



by KP\fG do not address the discrimmatory effect of the system of delisting and relisting

customers or the haml that has been created when customers are "dropped" or "lost."

5. ConclusIOn

Venzon has not met the requirements for Checklist Number 8 under

Section .2 'I. lhe default process used by Venmn creates an inefficient system through

\\hlch (LEe customers are harmed. The haml lasts until the next directory listings are

published The OCA submIts that pemllSslOn to enter long distance should not be granted

tl) Vcrllon until Venmn IS able to meet the quality requirements under this checklist

Item. The process of dellstlng and rellstlng consumer white pages listings affects only the

customers exerCISlrlg competItion and unfairly discnmlnates against consumers who

decide to partICipate In competItIon.

[) Greater Effort \lust Be \1ade To PermIt Access By Competitors

To Verl/on's EqUipment Related To Digital Sef\·iccs. This

ClHllIllent Relates To ChL'ckllst Items I, ') and ..L

introduc[j(ln

rilL' ()(.\ J:, concerned that more pro~ress needs to be made so that



\~Ith ~51(c)(31 dnd 252(d)( 1)[.]"'+7 eSc. ~ 271(c)(2)(B)(id. and provide "[I]ocalloop

transmIssIon from the central office to the customer's premises. unbundled from local

s\\ltchmg or other services(.]" 47 USc. ~ 271(c)(2)(B)(iv),

The September 30. 1999 Global Order set forth certain policies to provide

('LEe" \~ Ith Jccess to Veri/on's loops that would "permit the provisIOning of an array of

Dlglt~d Subscrlher LlT1e ("DSL"lj senICes," The PLiC indicated IT1 its Global Order that

fi) (the full nenetits of competItion IT1 the provision of DSL
sen'lces in Pennsylvanra are to be realIzed, I.e introduction
of additIOnal and better sen!lces and declining prices, such
competitIon must be robust and sustainable, These
conditIOns will not he met ,fCLECs are denied access to
Critical facdltles and data or arc forced to pay exorbitant
charges for loops[,j [Ven7on's] delay In introducing its
,-\DSL services suggests to LIS that the lack ofcompetitIOn in
the relevant telecommUnIcatIOns senlces market has
torestalled the benetits of technological Innovation and the
cl\adahilltv ofhroadhand S(TVICeS to Pennsvlvania- -
consumers,

l~\\bill( lcdcr ,It I I i \ cmphash added) ,\t se\(Tal pbces In Its (',lohal Order, the PlC

d"[1!'\\ r'Lnt IH [)st ~I.'n lel.'s ,lrllOIl:; fural, "uhurhan ,11ld urhan areJS 11 at 1Uf. 1()l).

'" I !(; in ,li]\)thn ~lllJ fl]Ufe recellt ()rdlT. the P\ (' h~IS rCLjulrcd \I.TI/OIl to detemllne

. ( I:' 11:, '1 1 111d (lrller, Pl.1JJi~H(,1\ ,1J ("\tl1111ll11ICltll1l1 l,\tllpJll\ (or all

\ I'.ii ,'1 \'\ ,'!'L\~-l_1J1~lJ.3cil \11,lfltll'-f)CIlIl<,\ h ,Ill!" [I1C. !ll1plcl11cl1tJr1~ the Line
'-, ~! I,;"":,':': 1_'-..:t\\,~)r1..f-:I:l1."ll, [)"d,I.1 '-.,) \-~!('()\Jf'lll"~ (CIHcrcJ '\0\ I:',
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The OC':\ submits that the PLe should folio\\' up on its policies as set

forth 111 the Global Order. namely access to loop database informatIon for CLECs, the

L'nbundled Net\\ork Elements. and the potential for the unbundling of DSLAMs, This

\\ lil assist III providing greater competition in the xDSL market. There is a great degree

of Interest on the port of consumers in this market. CLEC competition in that market will

be extreme!v heneficlal. The ahove stops \\ill he necessary to ensure benefits to

Pennsv!\anJa consumers, espeCially those Jr1 rural areas. as \vell as to create and sustain a

competltl\ e mclrket. The Pl'C' should require Improvement l n these Issues before

\ aI/Oil IS cll!l-)\\ed access to the long-distance market pursuant to -ri L',S.C. ~ 271.

Access to Loop Database IntomlatlOn

file UCA submits that Ven/on should be reqUIred to proVide CLECs with

IIlfOml,ltllHl regclrJlng loop qualrticatlon <It Ih central offices and, Ifapplicabk. with an

expL.lI1atlon as to \\hy CIEes cannot ha\c access to DSL related equipment at a

r~'c',lrdlnc' [)\[ ~LT\ ICc' ,llld t(1 Jli\)\\ ('1 U'" III IW\l!\ cLlSll)mCrS ,lS to \\ hlch senlces are
~ ~



OC-\ submits that the PL'C should address this issue in this 27l

proceedmg and that CLEes must have access to DSL related loop information before

Veri/on is ~ranted access to the long-distance market. The OCA understands that- ~

Verllon mav r.ot be currently supplying CLECs With this information,-l1

fhe OCA submIts that compctitl\e access to xDSL elements IS important

fO enhancIng competItion In Pennsyl\ anla and. there/ore, requests that the PUC take the

nCCLsSLif} steps to ensure that CLEes not only hJ\e the ability to access information

!1L'cJeJ to compete in the \DSL consumer market. hut also the ability to purchase the use

ot \DSL related equipment from \' en/on

In the Global Order. the Pl{' stated that "[u]pon resolutIOn of."

pJrtltlonlng 1SSlIL'S, multi-hosting nro;hared DSI ,\\1 arrangement \vilJ he made a\allable

to CLEesl ]" Clohal Order at lOS The OC.\ o;uhmlts that the unbundling of DSLA.:vl

I \'To; I" IlllPOIUllt :0 uClte ,j competltl\L' !11cll~ctrlacc ~ll1d that the Ple should estahllsh

\ !',I' -Uh!lllll",cl ::lkT'I"..',I' "1',- 1'''I'LIIIlI11:,e 1.\) Illlpkllh':I1Llll()ll ()t til,,'
ni', ;\', ell" ( lJ'I!.).ji(lrdL'1 I,) \,'11/1111 I'll fr:d,l\, h:hnl,il\ ~, ~II{ 1\, ()(' \

"',: i [ Ii:',',' (H \ '''','.'1\ L' .llh\\ ,or, I" ,'tll< 11"it,-r!"c:,ltl)rJC:" :t 111,1\ Ilcl\ C ,1 hetter
.:: ,:I.':';,II'c11:1C: ,t. ',II \ ·.'11/1111', .!,'III)I1. l(, I 111 !l I<.:n 1<_'I'l 1 'lIc!l IlrucL'dllres

11 _ I.' U L .., ( IIi, ,t1( )Ii l~': ,11 \ 1 i' '\ III hi"" lIl' 111 d \ he d [W the r cl srcC t thJ t

ii'e 1)( \\,,)1::,( ,-'l'("',:l!~, I'"il:':'" rl1L'lllhc..T' I,) Ill,l!..l.' [lre),::,rl':''' ()fl thd[



Verizon has also argued that It should not be required to unbundle

DSL .\Ms tor sale to CLECs. At the technical conference on February 1,2001, which

penalned to the use of New York's DSL metrics in Pennsylvania, Verizon's

representative, stated that "Verizon Pennsylvania has no metrics on DSL resale because

It'S nor J. product that we have to resell." Tr. at 12-13. Verizon stated that in accordance

\\ Ith the FeCs approval of the Ven70n-GTE merger. Ven70n transferred all advanced

sen. ICC assets (eg., D SLAMs) to a separate date affiliate,.)' and cannot require its

a/fillates to resell such sen.·lces.

The OCA submits that thiS conclUSion has been o\enumed by the D.C.

('Ircult ( 'oLIn of Appeals in ASSOCIatIOn of Communication Entemrises v. Federal

CommunrcatlOns CommiSSIon, No. 99-1441. 2001 WL 20519 (D.C. Cir. Jan, 9, 2001)

i "_\CE"1 .i, In that case. the COLIn held that an ILEC could not avoid provisions of the

TelecommUnications Act of 199h regardlT1~ advanced sef\.lces (e.g., xDSL) by selling

Ihn"c' )cT\ ICCS throLl~h ()nc PI' Its ,ltli kite's hL ,It *2, *4-5 (\acatlng the Order of the FCC

[!lcfC'!(l!'_ ,1\ (lid the unhunJIIT1~ ,mel rc,,~lIc rCljlllrc'ments of thc Telccommunicatlons ,-\'ct)

II '~:i! ,f, ,; ,,!( (l \' [il "t'r'l\l)}·.~ ('!t'/,lit'llt' ',',/Jt"'t ft'( /lll{)l(,J'~!('l,il\ IL',!.\I/l/l'! ,/ '1' G:L. at *2

f\lIk iii" ! l)(thc' BllIChl)O". ",I\tcciltil Ldltlllll. requires that.in asterisk
i'l ,,:, i' _'c 1l.':~'rl.':1ll.·" :1: ,'11.111'111" IL'I_T_'IlL'IIL' ~'lcl[I\ltlll' d,ILlh,hl'~ "lIch as \\'est!J\\ or



(emrhasls added). Although lLECs argued that this rrovlslon should not apply to the

sale or' "advanced services," \"hlch include xDSL the Court stated that the FCC

detemlmed that "advanced services are telecommunications services like any others and

mUlllo! he rromied by an ILEC unless the ILEe complies \\lith ~ 251 (c)." M. (citations

umltted f. The Court concluded that "Congress did not treat advanced services differently

trom ()[her telecommunicatIOn services[]" and that the r"qUJrements of ~ 251(c) could not

he avollkd by "setting up a wholly owned affiliate to offer those ser.ices." Nat *5

(CitatIon ()mltted).

fhe Oc.-\ submits that the Court's reasoning in ACE supports OCA's

conclUSion that Venzon should he reqUIred to negotiate WIth CLECs to unbundle and

proVIde ,OSL ser."lCes. At the February 2, 20U!. Technical Conference in the 271

rrnccccling heron: thc Pl'C, the OC\ orlamcd that the .-\CE case supports the pces

Jetemlll1dtlcm III the Global Order to rnwlde for the unbundling of xDSL related

'-'ljU1rmL'!)! 1r ~2\dJltlonall:, :\dmlnhtratl\c Ll\\ Judge \llch..lcl C Schnlerle

(11\ ,-'11 tilL' rL'('CIlI ~U rUII!l::C, th,-' ('( \ suhm/h Ih,ll \ L'[VOll should he

.. , i .
'l.tl



tht: PI C should abide bv Its Global Order and usc Its authonty to require Verizon to

unbundle its DSL\;v1S.

-+ Digital Line Carrier

\10reover. the OCA submits that Verizon should be required to provide

lIne sh:mng to CLECs for customers served by loops that include fiber facilities ("fiber

k10ps") ICl order to aid them In obtaining access to\DSL sen. ices over such loops. The

prc In ('mad stated "the technical aspect [of line shanng over fiber loops) is unclear"

dnd "technology de\ elopments In thIS area are occumng at a "apld pace[,]" and, therefore.

directed the parties to ;llh Ise the PUC as to whether a tcchnical conference should be

"cheJukd to addres~ thiS ISSUC. Co\ad J.t I Y The partIes \vere also required to inform

till' P[·C ,)f"s1l11Ilar efforts takmg place In other)urlsJlctlOns." Id. More than two and

()l1c-h:d (months later It IS not apparent that substantIal progress is being made on this

rhe ( )(.\ "ubml!s that thl' p[e· "htHild require VerI/On to offer CLECs

I; I.J.

l:l



on such technical Issues hefore the PLC makes a recommendatIon to the FCC as to

whether \ erl/on should be granted access to long-distance ser\ice.

) Conclusion

The OCA concludes that the PUC should not lose sight of its position In

th~ (jlohal Order regarding DSLAM unbundllllg and CLEC access to loop infonnation.

The pre should take the appropnate steps to ensure that CLEes ohtain prequalification

JrlfonJlatJOIl as well as requlflng Venzon to unhundle DLSA'v1 elements in order to

ensure a more competItIve market. \:10reO\"Cf. the PL'C should follow up on its

'\l)\,,'mh,,'r 15. 2()(l() Order III Covad hy settl1lg a techlllcal conference to discuss whether

tihcr !O(lrS should r: aV~lIlable to CLEes.
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