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CLECs go which way? Because it appears to me -- and maybe

2 I'm just missing the point. It appears to me everybody is

3

4

5

6

7

8

9

10

going in completely different directions.

MR. KOHLER: Could I try to shed some light on this

again from a CLEC perspective?

JUDGE WEISMANDEL: Well, can we let Mr. Savino answer

the question first?

MS. BURNS: So how can it be right? At the end of

the day, how could it ever be right if some CLECs are going

over here and other CLECs are pursing another avenue and

II what business rules are in place? I t boggles my mind.

12 MR. SAVINO: Do I personally have a list of the CLECs

13 that go to Ms. Falcone? No, I don't. Do I know that CLECs

14 go there? Yes. I've had discussions with Ms. Falcone.

15

16

17

MR. REEDER: May I address that question also?

MS. BURNS: Sure.

MR. REEDER: I think so that you understand why we

18 take a list directly to Ms. Falcone is the fact that that is

19 where we ul timately get the fastest activi ty when we' re down

20 to the last five days or four days of a directory. It is my

21 understanding or has been my understanding that the process

22 that Ms. Falcone's people go through would be the same work

23 or same order generating that the TISOC would do.

24 What we essentially do when we go to Ms. Falcone's

25 people is we eliminate that middleman so that we can get it

,I
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'I!r
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in and get it done, but it was always our understanding that

COMMONWEALTH REPORTING COMPANY (717) 761-7150

done at the TISOC or it was done over at Ms. Falcone's

it corrected at that point in time.

like in our situation where we had 1,004 errors and if we

I~ the past, XO has sent lists to the

So on occasion, the lists would go

But, essentially, I guess there is no one

If some CLECs are talking to Ms. Falcone and

MS. WOODS:

MS. BURNS:

If it takes an average of 15 minutes and you're

group, not that we were trying to skirt paperwork, but the

were going to go into the GUI system that I believe AT&T

all the paperwork that needed to be done, whether it was

testified had significant downtime and delay time, there

thing was when you get down to that four or five-day crunCh,

TISOC directly and then those lists were sent on to Htlen

would be no physical way, I mean, an LSR to correct a

directory error, be it a Verizon error or whomever's, to get

Falcone's office.

that says this is it, this is the way you process it, and no

exceptions; am I correct?

true system when you're getting down to the last four or

five days that assures that it's accurate or it isn't

accurate.

other CLECs are someplace else, there is not one true system

looking at 1,000 errors, you know, you're looking at 250 GUI

hours, and there aren't that many hours in the last five

days before the directory shuts down.
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Consultative Report on Application of
Verizon Pennsylvania Inc., for FCC
Authorization to Provide In-Region,
InterLATA Service in Pennsylvania

)
)
)
)

Docket M-00001435

COMMENTS OF CTSI, INC.

CTSI, Inc. ("CTSI"), by the undersigned counsel and pursuant to the Commission's

Procedural Order adopted November 29, 2000, hereby files its Comments opposing Verizon

Pennsylvania, Inc.'s ("Verizon") request for a favorable Commission recommendation

concerning Verizon' s application for authority under Section 271 of the Communications Act of

1934, as amended (the "Act") I to provide in-region interLATA service within the

Commonwealth of Pennsylvania. As demonstrated below, Verizon has not demonstrated that it

is providing nondiscriminatory access to directory listings in accordance with its obligations

under the Act and this Commission's and the Federal Communications Commission's ("FCC")

rules. Accordingly, Verizon has failed to fulfill its checklist obligations under Section

271(c)(2)(B)(viii) of the Act and should not be permitted to seek authorization from the FCC to

provide interLATA service in Pennsylvania.

I. INTRODUCTION

CTSI urges the Commission to reject Verizon's request for a favorable recommendation

regarding its request for authorization to provide in-region interLATA service because, for the

reasons described herein, Verizon is impeding rather than promoting the entry of competitive

carriers Into the local market in Pennsylvania. Verizon has failed to provide accurate directory

listings or has omitted listings for many CTSI customers in Pennsylvania, as is required to

comply \vith Checklist Item 8. Thus, contrary to Verizon's claim that it is in full compliance

with the checklist set forth in Section 271(c)(2)(B) of the Act, the facts demonstrate that Verizon

..j-- L-.se ~ rl



updated information. 1
I CISI also requests a copy of the page proofs immediately prior to

publication in order to confinn that the updates and revisions provided previously have been

incorporated into the directory; however, Verizon often does not provide the page proofs as

requested. 12 Thus, contrary to the claims made by Verizon, CISI typically gets only one

opportunity to review and correct its customers' listing information before Verizon publishes the

information in its directories.

Despite CISI's efforts to ensure that Verizon has complete accurate infonnation for

CISI's customers, Verizon has continually failed to include accurate listings for CISI's

customers. For instance, in October 2000, CISI identified 205 errors in the LVR for the

Lancaster directory.13 CISI promptly advised Verizon of the errors and provided Verizon

corrected information to revolve the discrepancies. Nonetheless, when Verizon published the

directory, over 40% of the errors had not been corrected. 14

CISI initially became aware of the errors when it received calls from several customers

indicating that their listing information was omitted from the directory.15 Upon receiving the

customers' complaints, CISI began spot checking the information that it had provided Veri zion

to detemline whether additional errors occurred. In reviewing the information for 25 CISI

customers, CISI determined that 19 of those customers' listing information had been published

incorrectly.lb Upon further investigation, CISI determined that 58% of the corrections it had

provided to Verizon for CISI's business listings were either not in the directory or were

!d at ~ 5.

Jd at'l 5
:;

Jd at ~ 6.

Reeder Affidavit at ~ 7.

Iii at" 6.
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Carrier-to-Carrier Guidelines

Performance Standards and Reports

January 15, 2001 December 1-, 2000
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General (GE)

This metric measures the percentage of directory listing verification reports transmitted on or before the
due date For the purposes of this metric, the due date for a directory listing verification report will be
deemed to be the date 30 business days prior to the close out date for the directory. The process for
obtaining listing verification reports is documented in SA's CLEe and Reseller Handbooks..

GE-1-01 % of Directory Listing Verification Reports Furnished On-Time

•

•
•
•
•

Geography:
• State

Calculation Numerator Denominator

Number of directory listing verification Total number of directory listing
reports due in the reporting period that are verification reports due in the reporting
transmitted on or before the due date period.

! -~ iii
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Order accuracy is defined as the percentage of orders completed as ordered by the CLEC. Two
dimensions will be measured. The first is a measure C'f orders without BA errors (Metric OR-6-01). The
second measure is focused on the percentage of fields that are populated correctly (Metric OR-6-02).

Order Accuracy: BA will use a manual audit process of sampled orders. A statistically valid random
sample of approximately 400 orders for Resale and 400 orders for UNE each month, (20 orders randomly
sampled each Business day for Resale and UNE, respectively) will be pulled. BA will compare required
fields on the latest version of the LSR to the completed Bell Atlantic service order(s).15

The fields that will be reviewed by BA will include, but not be limited to:

• Billed Telephone Number
• RSIO or AECN
• PON Number
• Telephone Number (if applicable, required for resold POTS, Platform and LNP/INP)
• Ported TN (if applicable, required for LNP/INP)
• Circuit 10 (if applicable, required for Specials and loops)
• Directory Listing Information (if included)
• E911 Listing Information (if changing and appropriate)
• Features (for Resale, UNE-P and Switching orders)
• Application Date
• Due Date
• Remarks (if applicable)

• Orders that are entered by the CLEC and flow through
• Orders that are submitted via fax, when electronic capability is available .
• \jer~Qn Advanced Data Incar orated VADI orders

Metric OR-6-01: 95% of orders without BA errors.

Metrics OR-6-02: No standard. Not Included in Performance Assurance Plan Payments. (Covered by
MetriC OR-6-01)

Metric OR-6-03: Not more than 5% of LSRCs resent due to BA error

Company
• CLEC Aggregate

Geography
• State

SA NI!i 'Jrrect service order errors discovered [)y It In performing measurements under thiS Metric OR
~ SA wl!'r :ullfy the apDllcable CLEC of such a correction
! _ 1 r Iii ~ \ i



OR-6-o1

Products

Calculation

OR-6-02

Products

Calculation

% Accuracy - Orders
Resale

Numerator

Count of Orders Sampled less Orders
with BA Errors for s ecified roduct.
% Accuracy - Opportunities
Resale

Numerator

UNE

Denominator

Count of Orders Sampled for specified
roduct.

UNE

Denominator

OR-6-03

Products

Count of Fields Sampled less fields with Count of fields sampled for specified
BA errors for s ecified roduct. roduct.
% Accuracy - Local Service Request Confirmation
Resale UNE

Calculation

:""1 ! ; II )

i' \ ( 'i \ r c

Numerator

Count of LSRCs resent due to BA error

~il

Denominator

Count of LSRCs



Directory Assistance. For Directory Assistance updates completed during the reporting period, the
update order that the CLEC sent to SA is compared to the Directory Assistance database following
completion of the update by SA. An update is "completed without error" if the Directory Assistance
database accurately reflects the new listing, listing deletion or listing modification. submitted by the
CLEC.

Metric 00-3-01:

Geography:
• State

% Directory Assistance Update Accuracy

None.

Company
• SA Retail
• ClEC Aggregate
• CLEC Specific
• SA Affiliate Aggregate
• SA Affiliate S ecific

00-3-01

Calculation Numerator Denominator

Number of updates completed without error. Total number of updates completed.

!l)"+
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KPMG's replication test, which was undertaken with tht same infonnation that Verizon

PA makes available to CLECs, demonstrates that a party that wishes to replicate Verizon PA's

performance measure reporting can do so, and with an extremely high degree of accuracy. 348

While some parties have complained about the complexity of this replication process, a certain

degree of complexity simply cannot be avoided, given the large number of measures that make

up the Commission Guidelines, the variety ofoperating systems from which the data are drawn,

the tremendous disaggregation of this information, and the sheer volume of data that must be

processed. As Verizon PA has indicated, it remains willing to aid CLECs in their attempts to

replicate Verizon PA's performance results. For those carriers that do not wish to invest the

time, money, and effort to engage in replication, however, the KPMG test demonstrates that

Verizon PA's reports are reliable and accurate.

D. Verizon PA's Performance Assurance Plan Provides Sufficient Incentives To
Insure Post-Entry Compliance (Staff Question No. 4).349

The FCC has concluded that "performance monitoring and enforcement mechanisms

(constitute} probative evidence that the BOC will continue to meet its section 271 obligations." 350

This Commission has adopted a Performance Assurance Plan ("Plan") that meets the FCC's

criteria in every respect.

The Pennsylvania Plan has two parts. Under Tier I of the Commission's Plan, Verizon

PA \vill provide a pro-rated refund payment for services the carrier paid for but did not receive. 35
!

Under Tier II of the Commission's Plan. Verizon PA provides an affected CLEC or Reseller \vith

·H In order to replicate Verizon PA's results. KPMG created its own "algorithms,"' which are nothing more than
mathematical models of the defmitions of the measures themselves. Unless these algorithms are created by the party
interested in replicating Verizon PA's results. the party simply cannot undertake a meaningful replication. Using
Verizon PA' s algorithms would not be a replication but merely a duplication of Verizon PA' s results, since it is the
algorithms that process the data into Verizon PA's reported performance results. See e.g, Tr. Apr. 10. 200 1 at /8.
3.J ', ThiS section addresses Staff Quesrion No.4. presented during the !\1arch 14.2001 hearing.
, ~(

FCC .\} Approva! Order at t: 429: SWB- Texas Order at'"420: SIVB-Kansas/Oklahoma Order at «;268.

C,lmn De i IlO DeciJra::on r ... /47-48
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an automatic "liquidated damages" payment if it misses a perfonnance standard for a submetric

for two or more consecutive months. Verizon PA will pay $2,000 to each affected carrier if it

misses a performance standard for a submetric for two consecutive months, and $4,000 if it

misses the performance standard for that same submetric for three or more consecutive

months. 352 IfVerizon PA misses the perfonnance standard for the same submetric for four or

more consecutive months, in addition to the automatic $4,000 described above, Verizon PAis

required to file a report with the Commission explaining the nature of the problem and its efforts

to correct it. Depending on the circumstances, the Commission may order Verizon PA to pay up

to 525,000.

Since the Plan has no cap, Verizon PA's exposure under the Plan is unlimited. Since its

inception last April, Verizon PA has paid over $5.2 million to CLECs, although its monthly

payments have been decreasing as its perfonnance has improved.

The FCC articulated five "key aspects" that it examines in determining whether

performance enforcement plans "are sufficient to foster post-entry perfonnance," each of which is

met here. 'S3 First, the Pennsylvania Plan places a sufficient potential amount at risk to provide "a

significant and meaningful incentive" to maintain a high level of performance. Unlike plans

evaluated for other jurisdictions. the Pennsylvania Plan has no maximum liability; instead,

liability \\I11 vary depending upon the number of CLECs and the length of the infraction.

\;loreowr. because the Commission has the discretion to impose additional penalties of up to

S25.000 per metric if a metric has been missed for three or more months, the "total liability at

risk" could be astronomical.

": In an Option Order issued on April 10. the Commission increased the Tier II liquidated damages provisions to
5.3000 per submerric for a two month miss. and 55000 for a three or more month miss. Ifaccepted by Verizon PA.
r~ h change \\ III dramatically Increase the penalties due under the Plan.

C \;'1.pproIQI Orderat'" .+.3.3



In evaluating the performance plans in New York, Texas, Oklahoma and Kansas, the

FCC compared the maximum liability level to the BOC's "net revenues" derived from local

exchange service.35~ The FCC concluded that an amount at risk of 36% of net revenues -- a

percentage equal to the "cap" for the New York Plan -- was enough "at risk" to deter

discriminatory service. 355 The comparable amount for Pennsylvania is in the range from

$183,168,000 (36% of 1999 ARMIS) to % $130,476,000 (36% of 2000 ARMIS).356 Since there is

no cap in Pennsylvania, Verizon PA could easily reach or exceed this level if its perfonnance

deteriorated. For example, Verizon PA could incur annual penalties of $183,168,000 if it missed

all metrics for a year for only 36 CLECs (86 CLECs receive Plan payments today).J57 Similarly,

if the Commission exercises its discretion to impose the maximum $25,000 penalty per metric,

liability could exceed 36% of the 2000 ARMIS net revenue amount ifVerizon PA misses only

jive metrics for all CLECs that receive Plan payments today.358

Several cornmenters argued that the Verizon PA Plan was insufficient because the

maximum liability calculations are based on "a worst-case scenario that rests on speculative and

hypothetical assumptions" 359 or represent "a highly unlikely occurrence."360 These criticisms are

irrelevant and have already been implicitly rejected by the FCC. First, the FCC's standard is

based upon the amount at risk; not the amount that Verizon PA is paying. The FCC's standard is

the maximum liability that could accrue "in instances ohvidespread performance failure;361" it

'5" The "net revenue" level is developed using ARMIS data. and represents the total operating revenue less operating
expenses and operating taxes, FCC ,\T Approval Order at" 436 and n, 1332.

~s' Id

"t Verlzon Ex. No 16,

'53 lei

''', Bloss \'urse A.ffida\ It at" 44

f--: Inarj,\ ,TidavIt at" 26,
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does not represent the amounts actually being paid when -- as is the case with Verizon PA --

overall performance levels are very good.

More fundamentally, however, the FCC has explicitly disagreed with the assumption

"that liability under a Plan must be sufficient standi?2g alone to completely counterbalance [the

BOC's] incentive to discriminate."J62 The FCC has recognized that perfonnance plans "do not

represent the only mean.s of ensuring that [a BOC] continues to provide nondiscriminatory service

to com;>eting carriers. "363 Verizon PA faces other serious consequences if it fails to sustain a high

level of service -- federal enforcement actions under section 271 (d)(6), fines imposed by this

Commission and other regulatory bodies, and remedies from antitrust and similar actions.

The second key aspect identified by the FCC was that a performance plan contain

"clearly- articulated, predetermined measures and standards."364 Like the o~~er plans evaluated

by the FCC. the Pennsylvania C2C Guidelines are clearly-articulated and comprehensive. The

C2C Guidelines adopted by this Commission encompass 507 submetrics -- far more than the

number in effect in New York when the FCC considered Verizon - New York's 271

application 365 Third the structural elements of the Plan are designed to detect and sanction poor

performance.:66 The Pennsylvania Plan does not excessively "aggregate" performance so that

good performance masks bad. To the contrary. the metrics themselves are disaggregated on a

geographic. product-specific and CLEC specific basis. Nor is this disaggregation lost in the

CLEC-specific remedy reports. As Ms. Canny testified. CLEC-specific reports are compared

with Verizon PA performance at the same level of disaggregation.:b
"

'
62 Id at f' -I3~

;6: SirB-Texas Order at q2-1.

;(,.1 FCC \T4.pproval Order at f' -135: -138-39: SWB-Texas Order at "-12.5

Q'Tr \lar ;-1.2001 at 1-1 (Canny) .

.;,. 'x ~\J:r;'k. It' j CLEe "il:\ 0;:'<::31<:; ir: the Philad<:JphlJ metropolitan area. its performance is compared only
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Fourth the Plan is self-executing.368 Tier I remedies are automatically credited to

customers. Tier II remedies are automatically sent to the CLECs on the 25 th of the following

month. The specific concerns raised with respect to the New York and Texas remedy plans

about "waiver" provisions are not a concern here, since Verizon PA has never requested a

"waiver" of the terms of the Plan, even after the August 2000 labor strike.

Finally, as discussed above, the results of the performance measures are meaningful,

accurate and replicable. 369 Moreover, the Commission retains the ability to continue to conduct

periodic reviews of the performance reports to ensure that they are accurate. Verizon PA has

explicitly committed to assist the Commission in this endeavor.

V. NO OTHER FACTORS PRECLUDE AN AFFIRMATIVE CONSULTATIVE
REPORT BY THIS COMMISSION.

A. Pending Litigation and Appeals Do Not Preclude An Affirmative
Consultative Report.

The FCC in approving applications to provide InterLATA service under section 271 of

the Act, has made clear that there will inevitably remain unresolved disputes over some rates and

requirements of the Act, and that Congress did not intend all such issues and proceedings to be

closed before a company may offer InterLATA service. As the FCC stated in its recent approval

of the Kansas and Oklahoma application:

[T]here will inevitably be, in any section 271 proceeding, new and unresolved
interpretive disputes about the precise content of an incumbent LEe's obligations
to its competitors - disputes that our rules have not yet addressed and that do not
imolve per se violations of self-executing requirements of the Act. The section
:2 71 process simply could not function as Congress intended if we were generally
required to resolve all such disputes as a precondition to granting a section 271
application. ' " [S]uch a requirement would undermine the congressional intent
of section 271 to give the BOCs an incentive to open their local markets to
competition. That incentive would largely vanish if a BOCs opponents could
effectively doom any section 271 application by raising a host of novel

With \'enzon ~etaij performance for that same area,

'.' FCC \ilroTova! Order at (".w I. SWB- Te\Js Order at ("427
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

VERIZON PENNSYLVANIA INC.,

Petitioner,

v.
No. 1902 C.D. 2000

PENNSYLVANIA PUBLIC UTILITY
COMMISSION,

Respondent.

DOCKETING STATEMENT
CASE SUMMARY, STATEMENT OF ISSUES

AND DESCRIPTION OF PREVIOUS SETTLEMENT ATTEMPTS

Pursuant to this Court's August 21, 2000 Docketing Statement, Verizon Pennsylvania

Inc. ("Verizon") provides the following case summary, statement of issues, and description of

previous settlement attempts.

Case Summary

Verizon, as an incumbent local exchange carrier, has a duty under federal law to provide

other telecommunications providers with non-discriminatory access to portions of Verizon's

telephone network on an unbundled basis. In essence, Verizon' s competitors who have not built

their own telephone network are pennitted to purchase piece parts of Verizon's telephone

network in order to be able to compete with Verizon in the provision of local telephone service.

As a quid pro quo for "opening" its local network to competitors, Verizon also is pennitteci

under federal law to petition the Federal Communications Commission for pennission to enter

the long distance telephone market. The degree to which Verizon "perfonns" well in providing

its competitors with accurate, efficient and timely access to Verizon's local network is one of the



factors that the Federal Communications Commission will take into consideration in deciding

whether Verizon can enter the long distance market in the areas in which it currently provides

local service.

This case involves the Pennsylvania Public Utility Commission's setting of

"performance" standards to measure whether Verizon is rendering accurate, efficient and timely

service to its competitors. The PUC launched the case as an investigation, and concluded it with

an order that fixes performance standards with which Verizon must comply. If Verizon fails to

comply with the standards set by the PUC, the PUC has determined that Verizon must pay its

competitors "liquidated damages."

Verizon has filed this appeal from the PUC's Orders because the PUC has no authority

under state or federal law to require Verizon to pay "liquidated damages" to its competitors.

Even if it had such authority, its failure to place any limit on the amount of "liquidated damages"

payable by Verizon to its competitors is unsupported by substantial evidence, is arbitrary, and is

confiscatory. Although Verizon is willing to consent to a performance assurance plan that

contains liquidated damages as part of an approval by the FCC for Verizon to enter the long

distance market, the PUC's order compelling Verizon to implement a plan that requires the

payment of liquidated damages is beyond the PUC's powers and is unsupported by the record in

this case. Verizon requests that the PUC's order be reversed.

Statement of Issues Presented

1. Does the PUC have authority under federal or state law to compel Verizon to pay

financial penalties for failure to comply with PUC-prescribed standards relating to the manner in

which Verizon provides its competitors with access to its network?

2. Assuming that the PUC has the authority (which it does not) to order Verizon to

pay "liquidated damages" for violations of performance standards related to the sale of local

service access to its competitors, is the PUC's failure to place any limitation on the amount of

"liquidated damages" supported by substantial evidence and consistent with the prohibition on

arbiTrary and confiscatory administrative action?

2



/

/~s Settlement Efforts
,A./-'"

Verizon has consistently maintained before the PUC that it will consent to the PUC's

performance standards and the application of reasonable "liquidated damages" penalties, but

only if they become effective no earlier than when Verizon receives authorization from the FCC

to provide long distance services pursuant to Section 271 of the Telecommunications Act of

1996. If the PUC were to agree to this condition, Verizon's appeal would be unnecessary.

Of Counsel:
Mary L. Coyne, Esq.

DATED: August 31, 2000

3

Respectfully submitted,

Kevin J , ill # 3 428
Malatesta Hawke & Me eon LLP
100 North Tenth Street
Post Office Box 1778
Harrisburg, PA 17101

Julia A. Conover, ill # 27451
Paul Rich, ill # 23455
Verizon Pennsylvania, Inc.
1717 Arch Street, Floor 32N
Philadelphia, PA 19103

Counsel for
Verizon Pennsylvania Inc.
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MR. GIESY: Your Honor, Mr. Lowe mentioned the

of any of these or -- well, I won't be that much of an

JUDGE WEISMANDEL: Quite honestly, I will leave you

about the performance metrics, we are not challenging the

to make those available to the staff and the other parties,

I have some

If I could just clarify again

I believe I made what I think isMS. CONOVER:

those cases from what's going on here.

familiarity with both of those cases.

I think it might help if some more of the facts of those

activities that are going on in Massachusetts and New York.

cases are brought forward so that they could distinguish

because I do want to take a little bit of time to ask folks,

given the dichotomy of opinions here, what are the chances

leave that on the table.

Commission's ability to set metrics and standards. We do

optimist -- any of these being resolved before April 25th?

somewhat of an offer with regard to the UNE case. We'll

2

3

4

5

6
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12

13

14

15
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not challenge that. I just want to make sure that's clear

from the comments Ms. Melillo said. It's the timing of the

liquidated damages provisions that we have challenged,

21 essentially.

Having said that --

MS. MARTIN: On that point, Julie --

24 MS. CONOVER: Pardon me?

MS. MARTIN: I just want to get a clarification on,

COMMONWEAL TH REPORTING COMPANY (717) 761-7150


