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July 11,2001

VIA HAND DELIVERY
Magalie R. Salas, Esquire
Secretary
Federal Communications Commission
445 12th Street, S.W., Room TW-B204
Washington, DC 20554

Re: Joint Petition for Rulemaking, Channel 64, Destin, FL

Dear Madam:

Enclosed for tiling are an original and four (4) copies ofa Supplement to Joint Petition For
Rulemaking submitted by the listed parties,

Please contact the undersigned if there are questions.

Sincerely,

edflf.~
Howard M. Weiss

HMW/emo
Enclosures

.__.._--- ._--------



cc: Clay Pendarvis, Esquire
Ms. Pamela Blumenthal
Lee Petro, Esquire
Mr. E. Terrill Weiss
John M. Shoreman, Esquire
William Richardson, Esquire
Stephen Simpson, Esquire
Henry Solomon, Esquire



ORIGINAL
BEFORE THE

~ehernl OIommunirntiolts OIommissiolt
WASHINGTON, D.C. 20554

RECEIVED

JUl12 2001
'O:IJII!fW.~ I8IIf n lit

ORIE Ilf THE SECRE1MY

In re Application of

E. Terrill Weiss d/b/a West Florida
TV Acquisition Co.

Delta Media Corp.

Marri Broadcasting Corp.

Kaleidoscope Partners

ValueVision International, Inc.

Winstar Broadcasting Corp.

For a Construction Pennit For a
New Commercial Television Station
on Channel 64 at Destin, Florida

To: Chief, Mass Media Bureau

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

File No. BPCT-960111KP

File No. BPCT2-960403KF

File No. BPCT2-960405KE

File No. BPCT2-960405XK

File No. BPCT2-960405KH

File No. BPCT2-960404LK

SUPPLEMENT TO JOINT
PETITION FOR RULEMAKING

Pursuant to the staffs request, E. Terrill Weiss d/b/a West Florida TV Acquisition Co., Delta

Media Corp., Marri Broadcasting Corp., ValueVision International, Inc., Kaleidoscope Partners and

Winstar Broadcasting Corp., by counsel and pursuantto Section 73.3525 ofthe Commission's rules,

47 C.F.R. §73.3525, by counsel and pursuant to Section 1.401 ofthe Commission's rules and Public

Notice, DA-99-2605 (released November 22, 1999), hereby respectfully supplement their pending

Joint Petition For Rulemaking, filed July 17, 2000, with the attached copy of the pleading that

includes all of the signature pages to the "Agreement" from the above-captioned parties.
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Its Counsel

Respectfully submitted,

KALEIDOSCOPE PARTNERS

BY:~"-c_~#-
Stephen C. Simpson, Esquire

Its Counsel

WEST FLORIDA TV ACQUISITION CO.

By;.L-:_;t_/1.._

f

-_/\.v---->:...-/_I_. .L-It_~_,'\.../l_./\...--__./-+~_
; George R. Borsari, Jr., Esquire

Its Counsel

DELTA MEDIA CORP.

:1./" J ~;lL-
By: ~I\
-------------
Howard M. Weiss, Esquire

Its Counsel

VALUEVISION INTERNATIONAL, INC.

By:~~:...£1~~~=::::!.d~'lI..-:::::::::'
William R. Richardson, Jr.,

Its Counsel

WINSTAR BROADCASTING CORP.

Its Counsel
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AGREEMENT

This AGREEMENT (the "Agreement") is entered into as of July 17,2000, by and among
E. Terrill Weiss d/b/a West Florida TV Acquisition Co. ("Weiss"), Delta Media Corp. ("Delta"),
Marri Broadcasting Corp. ("Marri"), ValueVision International, Inc. ("ValueVision"),
Kaleidoscope Partners ("Kaleidoscope"), Winstar Broadcasting Corp. ("Winstar") (each an
"Applicant" and collectively, the "Applicants"), and Beach TV Properties, Inc. ("Beach").

WIT N E SSE T H:

WHEREAS, the Applicants each have pending before the Federal Communications
Commission ("FCC") mutually exclusive applications for a construction permit for a new
commercial television broadcast station to operate on Channel 64 at Destin, Florida;

WHEREAS, pursuant to the FCC's reallocation of Channels 60-69 to public safety and
other services, the Applicants must modify their respective NTSC proposals through the filing of
a petition for rulemaking seeking to move from Channel 64 to a channel between channels 2-59
and avoid conflicting with digital television stations;

WHEREAS, the Applicants have agreed to jointly file a petition for rulemaking ("Joint
Rulemaking Petition") seeking to amend the NTSC Table of Allotments to substitute Channel 48
for the existing Channel 64 allotment at Destin, Florida, thereby vacating Channel 64 and
avoiding any conflict with digital television stations;

WHEREAS, the Applicants have agreed to enter into a Settlement Agreement to resolve
the mutual exclusivity among their applications through a binding private auction, whereby the
application of the Applicant placing the highest bid in such private auction (the "Successful
Applicant") would be granted, and the remaining Applicants each would dismiss their respective
applications for an equal share of such highest bid, in accordance with the specific terms and
conditions of the Settlement Agreement;

WHEREAS, Beach is the licensee of Low Power Television Station WDES-LP, Channel
48, Destin, Florida;

WHEREAS, the Applicants' respective pending proposals to operate a full-power
television station on Channel 48 at Destin would create harmful electrical interference with
Station WDES-LP as it is currently operated and would not be permitted under the FCC's rules;

WHEREAS, Beach has agreed to surrender the license for Station WDES-LP, Destin,
Florida, to the FCC for cancellation, or move to another channel which would not interfere with
the proposed operation of a full-service television station on Channel 48 at Destin pursuant to the
terms and conditions set forth in this Agreement in order to accommodate the Applicants'
settlement proposal;



WHEREAS, the parties believe that this Agreement would serve the public interest
because it would facilitate the commencement of a new full-power television service to Destin,
Florida, and the surrounding communities;

NOW, THEREFORE, in consideration of the above premises and of the mutual
covenants, agreements, conditions, representations and warranties contained herein, and for other
good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged,
the parties agree as follows:

1. Joint Rulemaking Petition. Pursuant to the Report and Order in ET Docket No.
97-157, 12 FCC Rcd 22953 (1998) ("Reallocation of Television Channels 60-69"), and Public
Notice, DA 99-2605 (released November 22, 1999) ("Mass Media Bureau Announces Window
Filing Opportunity for Certain Pending Applications and Allotment Petitions for New Analog
TV Stations"), as extended by Public Notice, 15 FCC Rcd 4974 (2000) (collectively referred to
herein as "Window Filing Notice"), the Applicants, on or before July 17,2000, will file a Joint
Rulemaking Petition requesting the FCC to substitute Channel 48 for the existing Channel 64
allotment at Destin, Florida. In the event the FCC grants the Joint Rulemaking Petition and
allots Channel 48 to Destin, Florida, the Successful Applicant will subsequently amend its
pending application to specify Channel 48 in lieu of Channel 64 at Destin.

2. License Cancellation or Modification. Pursuant to the ternlS and conditions
stated herein, and prior to the Successful Applicant's commencement of operation on Channel 48
at Destin, Beach will cease operating Station WDES-LP, Destin, Florida, and will surrender the
license for Station WDES-LP to the FCC for immediate cancellation. The Successful Applicant
shall notify Beach at least ninety (90) days prior to the projected full-service commencement date
on Channel 48. Beach shall discontinue operations on Station WDES-LP, Destin, Florida, at
least thirty (30) days prior to said commencement date. Concurrently with such discontinuance,
Beach shall surrender its Channel 48 license to the FCC for immediate cancellation. The
foregoing timetable shall apply even if Beach files an application for authority to operate on a
different channel and irrespective of the status of that application or any authorization issued to
Beach by the FCC pursuant thereto. It is further agreed that should Beach decide to submit an
alternate channel application, such application will not be filed with the FCC if, in the reasonable
judgment of the Successful Applicant, operations by Beach on such channel would be likely to
cause harmful electrical interference to the Successful Applicant's full-power operations on
Channel 48. In order to provide security to the Applicants that Beach will honor its obligation
hereunder, Beach shall provide a letter notifying the Commission that it is surrendering its
license for WDES-LP and requesting immediate cancellation to be held in escrow by counsel for
the Applicants when payment is made to Beach under Section 3 below.

3. Consideration. As consideration for the surrender and cancellation or
modification of the WDES-LP license, Beach shall receive a pro rata share ofthe net settlement
proceeds (i.e., after expenses) that are distributed to the Eligible Parties (as that term is defined in
the attached Settlement Agreement) pursuant to the Applicants' private auction (e.g., if there are
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five (5) Eligible Parties entitled to disbursement ofthe settlement proceeds, Beach shall be
entitled to receive an amount equal to a one-sixth (1/6th) share of the settlement proceeds in the
same manner as the Eligible Parties), provided that said amount shall not be less than
$125,000.00 (One Hundred and Twenty-Five Thousand Dollars). The Applicants will be jointly
and severally liable for this obligation.

4. Settlement Payment. In accordance with Section 5(a) of the Settlement
Agreement, within five (5) business days of the date the FCC's grant of the Settlement
Agreement and issuance of the construction permit for the Channel 48 NTSC facility at Destin
becomes a Final Order (as defined below), the Escrow Agent shall distribute an amount equal to
apro rata share of the net settlement proceeds to Beach (or $125,000, whichever is greater).

5. Contingent Agreement. This Agreement is expressly conditioned upon the
following: (i) the Applicants conducting a private auction to resolve the mutual exclusivity
among their respective applications in which the initial bid is no less than $600,000; (ii) the
FCC's grant of the Joint Rulemaking Petition substituting Channel 48 for the existing Channel
64 allotment at Destin, Florida; and (iii) the FCC issuing a Final Order granting the Applicants'
Joint Request for Approval of Universal Settlement Agreement and approving their attached
Settlement Agreement, granting the Successful Applicant's application, and dismissing the
applications of the remaining Applicants. In the event anyone of these conditions is not
satisfied, Beach shall have no obligation to surrender the WDES-LP license to the FCC for
cancellation or move to an alternative channel. For the purposes of this Agreement, a "Final
Order" shall mean an FCC order or series of orders \vhich are no longer subject to administrative
or judicial review, reconsideration, appeal, or stay, and the time for seeking any and all such
relief has expired with no such relief being sought.

6. Displacement Channel. Notwithstanding anything to the contrary contained
herein, Beach shall have the option, at its sole expense, of attempting to find a suitable
replacement channel for WDES-LP, so long as the displacement channel would not, in the
reasonable judgment of the Successful Applicant, cause harmful electrical interference to a full
service television station operating on Channel 48 at Destin, Florida, and so long as the channel
is available for commencement of operations prior to the date the Successful Applicant is ready
to commence operations on Channel 48.

7. Representations and Warranties of the Applicants. Each of the Applicants
makes the following representations and warranties to Beach:

(a) Organization and Standing. With the exception of Weiss, who is a sole
proprietor, each of the Applicants is duly organized, validly existing and in good standing
under the laws of the jurisdiction of their respective organization, and are qualified to do
business in each jurisdiction in which their respective assets are located. The Applicants
(including Weiss) have the requisite power and authority to execute and deliver this
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Agreement, to consummate the transactions contemplated hereby, and to comply with the
terms, conditions and provisions hereof.

(b) Authorization. The execution, delivery and performance of this Agreement
by the Applicants have been duly authorized and approved by all necessary action of the
Applicants and do not require any further authorization or consent of the Applicants.
This Agreement is, and when executed and delivered by the Applicants and Beach will
be, a legal, valid and binding agreement of the Applicants enforceable in accordance with
its respective terms, except in each case as such enforceability may be limited by
bankruptcy, moratorium, insolvency, reorganization or other similar laws affecting or
limiting the enforcement of creditors' rights generally and except as such enforceability is
subject to general principles of equity (regardless of whether such enforceability is
considered in a proceeding in equity or at law).

(c) No Conflicts. Neither the execution and delivery by the Applicants of this
Agreement or the consummation by the Applicants of any of the transactions
contemplated hereby nor compliance by the Applicants with or fulfillment by the
Applicants of the terms, conditions and provisions hereof will: (i) conflict with any
organizational documents of the Applicants or any law, judgment, order or decree to
which the Applicants are subject; or (ii) require the approval, consent, authorization or act
of, or the making by the Applicants of any declaration, filing or registration with, any
third party or any foreign, federal, state or local court, governmental or regulatory
authority or body, except the FCC.

(d) Qualification. Each of the Applicants is legally, financially and otherwise
qualified to be the licensee of, acquire, own and operate the proposed new full-service
television station at Destin, Florida under the Communications Act of 1934, as amended
(the "Communications Act") and the rules, regulations and policies of the FCC. There
are no facts that would, under existing law and the existing rules, regulations, policies and
procedures of the FCC, disqualify any of the Applicants as the holder of the FCC license
for the proposed station or as the owner and operator of the Station.

8. Representations and Warranties of Beach. Beach makes the following
representations and warranties to the Applicants:

(a) Organization. Beach is duly organized, validly existing and in good standing
under the laws of the jurisdiction of its organization, and is qualified to do business in
each jurisdiction in which its assets are located. Beach has the requisite power and
authority to execute and deliver this Agreement and to consummate the transactions
contemplated hereby and to comply with the terms, conditions and provisions hereof.

(b) Authorization. The execution, delivery and performance of this Agreement
by Beach have been duly authorized and approved by all necessary action of Beach and
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do not require any further authorization or consent of Beach. This Agreement is, and
when executed and delivered by Beach and the other parties hereto will be, a legal, valid
and binding agreement of Beach enforceable in accordance with its respective terms,
except in each case as such enforceability may be limited by bankruptcy, moratorium,
insolvency, reorganization or other similar laws affecting or limiting the enforcement of
creditors' rights generally and except as such enforceability is subject to general
principles of equity (regardless of whether such enforceability is considered in a
proceeding in equity or at law).

(c) No Conflicts. Neither the execution and delivery by Beach of this Agreement
or the consummation by Beach of any of the transactions contemplated hereby nor
compliance by Beach with or fulfillment by Beach of the terms, conditions and provisions
hereof will: (i) conflict with any organizational documents of Beach or any law,
judgment, order, or decree to which Beach is subject or any contract relating to Station
WDES-LP; or (ii) require the approval, consent, authorization or act of, or the making by
Beach of any declaration, filing or registration with, any third party or any foreign,
federal, state or local court, goyernmental or regulatory authority or body, except the
FCC. •

(d) FCC License. Beach is the holder of the FCC license for Station WDES-LP,
Destin, Florida. The FCC license is in full force and effect and has not been revoked,
suspended, canceled, rescinded or terminated and has not expired. There is not pending
any action by or before the FCC to revoke, suspend, cancel, rescind or materially
adversely modify the FCC license (other than proceedings to amend FCC rules of general
applicability). The station is operating in compliance in all material respects with the
FCC license, the Communications Act, and the rules, regulations and policies of the FCC.
Beach has certified its compliance with the Community Broadcasters Protection Act (the
"CBPA") and its standards for Class A eligibility and the FCC has included Station
WDES-LP in a list of eligibles it has released.

9. Default/Specific Performance. The breach or failure to perform by any party to
this Agreement of any material covenant, action, condition, or provision required under this
Agreement, and the continuance of such breach or failure for a period of ten (10) days after
notice has been given by any other party, shall constitute a default under this Agreement. In the
event of a default by Beach, the Successful Applicant or any other Applicant shall be entitled to
specific performance of this Agreement, it being recognized by the parties that other remedies
that otherwise may be available would not be adequate to cure or compensate for a default under
this Agreement. In the event of a default by any or all of the Applicants, the measure of damages
to be awarded to Beach shall be the full ("liquidated") amount to be paid to Beach under this
Agreement. If, as the result of an alleged breach or failure to perform by any party of its
obligations under this Agreement, any other party employs an attorney to enforce or defend any
of the rights or remedies under this Agreement, the prevailing party (or parties) shall be entitled
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to recover its reasonable costs incurred in such action, including but not limited to reasonable
attorneys' fees.

10. Notices. Except as otherwise provided herein, all notices, statements, or other
documents which are required or contemplated by this Agreement shall be in writing and shall be
either: (i) personally served upon all parties, effective upon the date of service; (ii) mailed,
postage prepaid, by certified or registered mail or overnight courier, return receipt requested,
effective upon the date of receipt; or (iii) sent by facsimile with confirmation of a completed
transmission, effective upon the date of the confirmation; and sent to such person as specified in
Exhibit A attached hereto or as later specified by notice by and to all parties.

11. Taxpayer Identification Numbers. Each party represents and warrants that the
taxpayer identification number for such party as set f011h on Exhibit A attached hereto is true and
correct.

12. Integration. This Agreement constitutes the only agreement between the parties
with respect to the subject matter hereof, and contains all of the terms and conditions agreed
upon with respect to said subject matter, and supersedes any prior negotiations, agreements, or
understandings between the pm1ies. The representations and warranties of the parties shall
survive the consummation of this Agreement for a period of one (1) year.

13. Construction. This Agreement shall be interpreted and construed in accordance
with the laws of the District of Columbia applicable to transactions conducted entirely within that
jurisdiction, the Communications Act, and the FCC's rules, regulations and published policies
and decisions. If any provision of this Agreement is declared unlawful or unenforceable by a
court or administrative agency of competent jurisdiction, then this Agreement shall be read and
enforced with the offending provision deleted as if it had never been incorporated herein and
with a substitute provision intended to accomplish to the maximum extent possible the intent of
the parties. The headings in this Agreement are for convenience only and in no way modify,
interpret, or construe the meaning of the specific provisions hereof. The waiver of any provision
of this Agreement, or forbearance from enforcing any provision, by any party shall not obligate
that party to waive or forbear from enforcing the same or any other provision.

14. Amendment. This Agreement shall not be altered or amended except in writing
signed by the party against which enforcement is sought.

15. Assignment. This Agreement shall be binding upon and inure to the benefit of
the parties and their pernlitted transferees, successors, heirs, and assigns.

16. Termination. In the event that the FCC has not issued an order (or orders) which
satisfy the conditions precedent specified in Section 5, and such order has not become a Final
Order within three (3) years from the date of this Agreement, or in the event that the FCC
designates this Agreement or the conduct of any party for a hearing related to or affecting the
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settlement contemplated in the attached Settlement Agreement, any party not then in default may
terminate this agreement upon written notice to all other parties.

17. Counterparts. This Agreement may be signed in one or more counterparts, each
constituting an original with full force and effect, but all constituting one and the same
agreement. Facsimile copies of any signature on this Agreement shall be deemed and treated as
if the facsimile signature is an original signature, with full force and effect.

IN WITNESS WHEREOF, the parties have executed this Agreement as ofthe date and
year first above written.

E. TERRILL WEISS D/BIA WEST
FLORIDA TV ACQUISITION CO.

Date: _

Date:----------

Date: _

By: _

E. Terrill Weiss

DELTA MEDIA CORP.

By: _

Eddie Blanchard
Vice President

MARRI BROADCASTING CORP.

By: _

David P. Lampel
Executive Vice President
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designates this Agreement or the conduct of any party for a hearing related to or affecting the
settlement contemplated in the attached Settlement Agreement, any party not then in default may
terminate this agreement upon written notice to all other parties.

17. Counterparts. This Agreement may be signed in one or more counterparts, each
constituting an original with full force and effect, but all constituting one and the same
agreement. Facsimile copies of any signature on this Agreement shall be deemed and treated as
if the facsimile signature is an original signature, with full force and effect.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date and
year first above written.

Date:----------

Date:----------

Date:----------

E. TERRILL WEISS D/BEAW ST
FLORID?ACQUI~ITI . O.

By:ti~, /1 4S'
E. Terrill Weiss

DELTA MEDIA CORP.

By: _

Eddie Blanchard
Vice President

MARRI BROADCASTING CORP.

By:. _

David P. Lampel
Executive Vice President
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designates this Agreement or the conduct of any party for a hearing related to or affecting the
settlement contemplated in the attached Settlement Agreement, any party not then in default may
terminate this agreement upon written notice to all other parties.

17. Counterparts. This Agreement may be signed in one or more cowlterparts, each
constituting an original with full force and effect, but all constituting one and the same
agreement. Facsimile copies of any signature on this Agreement shall be deemed and treated as
if the facsimile signature is an original signature, with full force and effect.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date and
year first above written.

E. TERRILL WEISS D/B/A WEST
FI,ORIDA TV ACQUISITION CO.

Date: _

Date: _

Date:'----------

By:, _

E. Terrill Weiss

DELTA MEDIA CORP.

By: _

Eddie Blanchard
Vice President

MARRI BROADCASTING CORP.

~~David P. Lampe
Executive Vice President
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06129/2001 13:24 FAX WCP 14J009

Nathan Fagre
Senior Vice President &
General Counsel

By:

VALUEVISION INTERNATIONAL, INC.

~~

KALEIDOSCOPE PARTNERS

Date: _ By:
George S. Flinn, Jr.
President

WlNSTAR BROADCASTING CORP.

Date: _ By:
Joseph M. Sandri, Jr.
Vice President-Regulatory Affairs

BEACH TV PROPERTIES, INC..

Date:, _ By:
JudColley
President
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Vice Pretidalr-R.cgu!alory Aftain

BEACH TV PROPERTIES. INC.
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Jud CoUey
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KALEIDOSCOPE PARTNERS

PAGE 02

Date: _

Date: _

Date: _

By: ~ _

George S. Flinn, Jr.
President

BEACH TV PROPERTIES. INC.

By: ~ _

Jud Colley
President
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Date:. _

Date: _

By:
Joseph M. Sandri, Jr.

Vice President-Regulatory Affairs

EXHIBIT A

If to Weiss:

If to Kaleidoscope:

If to ValueVision:

E. Terrill Weiss
17 Catherine's Court
Buffalo, NY 14222
Telephone: (716) 882-5978
Facsimile: (716) 882-5979
Taxpayer Identification Number:

Kaleidoscope Partners
Attn: Mr. George S. Flinn, Jr.
188 S. Bellevue, Suite 222
Memphis, TN 38104
Telephone: (901) 726-8970
Facsimile: (901) 726-8936
Taxpayer Identification Number:

ValueVision International, Inc.
Attn: Mr. Nathan Fagre
6740 Shady Oak Road
Minneapolis, MN 55344
Telephone: (612) 947-5200
Facsimile:
Taxpayer Identification Number:



CERTIFICATE OF SERVICE

I, Evelyn Ojea, a secretary in the law firm of Fletcher, Heald & Hildreth, P.L.C., hereby

fd'*'certify that, on this i~ day ofJuly, 2001, copies ofthe foregoing "Supplement to Joint Petition

for Rulemaking" were hand-delivered to the following:

Mr. Clay Pendarvis
Chief, Television Branch
Federal Communications Commission
Mass Media Bureau
1919 M Street, N.W.
Room 2-A662
Washington, D.C. 20554

Ms. Pamela Blumenthal
Paralegal Specialist
Federal Communications Commission
Mass Media Bureau
1919 M Street, N.W.
Room 2-A762
Washington, D.C. 20554

~_ _ .._... __--_._.. --_.- ., _---- __ _---_ _--- -------------------


