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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In re

Petition for Waiver of FCC Rule
Section 54.809(c)

SMITH BAGLEY, INC.

PETITION FOR WAIVER - EXPEDITED ACTION REQUESTED

Smith Bagley, Inc. ("SBI"), by counsel and pursuant to Section 1.925 ofthe Commission's

Rules, 47 C.F.R.§1.925, hereby requests a waiver of Section 54.809(c), 47 C.F.R. §54.809(c). SBI

requests that the Commission accept SBI's annual certification for interstate access support, which

is being filed only days after the deadline, so that vital interstate access support continues without

interruption l
. In support of this Petition, the following is respectfully shown:

I. BACKGROUND

FCC Rule Section 54.809(c) states that in order to receive interstate access support, a

carrier serving lines in the service area of a price cap local exchange carrier:

must file an annual certification, as described in paragraph (b) ofthis
section, on the date that it first files its line count information
pursuant to §54.802, and thereafter on June 30th of each year.

47 C.F.R. §54.809(c). SBI filed its first annual interstate access certification on March 30, 2001 on

the day it submitted its first interstate access line count data. SBI did not file another certification

on or before June 30th because it believed its next certification filing was not due until June 30, 2002.

SBI simply read the rule to require a certification before June 30 ofeach year and believed its March

I For the Commission's convenience, a copy ofthe certification, as filed today, is
attached hereto.
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30 filing to constitute compliance for the year 2001. SBr now understands that the Commission

interprets 54.809(c) to mean that a certification is required on the date interstate access lines are first

reported and on June 30 regardless of whether these events occur in the same year or, as in the

instant case, within ninety days of one another. SBr has prepared a certification immediately upon

learning of the need to file.

II. ARGUMENT

SBr recently obtained Eligible Telecommunications Carrier ("ETC") status in the state of

Arizona to provide universal service to subscribers on Native American reservations. SBI is entitled

to receive interstate access support in Arizona for lines within the service area of price cap local

exchange carriers. Because SBI is a small cellular carrier serving rural areas in Arizona and New

Mexico, interstate access support is critically important to SBI's operations. Such support assists

SBI in providing a quality universal service offering to the underserved Native American community

in Arizona. It would be extreme and inequitable to penalize SBI by cutting off interstate access

support for an entire calendar year for missing the certification deadline by two weeks.

The underlying purpose ofthe rule would not be served by its strict application in the instant

case2
• The certification rule is intended to cause licensees to place into the record prima facie

evidence of compliance with the FCC's requirements with respect to the use of interstate access

support. Only 90 days ago, SBI filed an identical certification, which it believed was sufficient

throughout 2001. SBI is in fact complying with the commitments made in its earlier filed certificate.

Accordingly, denying interstate access funding to SBI would not serve the purpose ofcausing SBI

to come into compliance with commitments made in its March certification.

2 See, 47 C.F.R.§1.925(b)(3)(i).
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As a new ETC, this is the first time SBI has had to file certifications. SBI made every effort

to comply with the Commission's Rules, as is shown by the filing ofits March 30, 2001 certification.

SBI acted immediately upon learning that a July 2,2001 filing was required. No other party will be

prejudiced by its acceptance and only Native Americans expecting rapid deployment offacilities will

be harmed by its denial.

Grant of this request would serve the public interest. The universal service program is

intended to promote access to advanced services in areas where telephone subscribership has been

historically low. SBl's universal service program furthers this goal. SBI is entitled to interstate

access support and such funding will enable SBI to construct new facilities to provide quality service

to the Native American community. Without interstate access support, SBI may be forced to slow

the construction ofplanned system upgrades.

III. REQUEST FOR EXPEDITED ACTION

SBI requests expedited action on this Petition in order to avoid any interruption in receiving

interstate access support so that such support may continue uninterrupted. SBI has made substantial

commitments to construct additional facilities on Native American lands in anticipation ofreceiving

funds on a timely basis. In the absence of expedited action, SBI may be forced to delay system

construction and upgrades planned for 2001 based on anticipated interstate access support. Native

Americans, who have waited so long for the benefits of telephone service, will be harmed by strict

enforcement of this rule.
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IV. CONCLUSION

For the reasons set forth above, SBI respectfully requests a waiver ofSection 54.809(c). SBI

asks the Commission to accept SBI's interstate access certification so as to permit interstate access

support to continue uninterrupted.

Respectfully submitted,

Lukas, Nace, Gutierrez and Sachs, Chartered
1111 19th Street
Suite 1200
Washington, D.C. 20036
(202) 857-3500
July 16,2001

By:
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David A. LaFuria ~)
Allison M. Jones
Its Attorneys



CELLULARONE®

July 11,2001

VIA HAND DELIVERY
Magalie Roman Salas, Secretary
Office ofManaging Director
Federal Communications Commission
445 12th Street, S.W.
Room TW-B204
Washington, DC 20554

VIA FACSIMILE AND FEDERAL EXPRESS
Mr. Thomas Webb
Universal Service Administrative Company
80 South Jefferson Road
Whippany, NJ 07981

Re: Smith Bagley, Inc., Certification for Interstate Access Support

Dear Ms. Salas and Mr. Webb:

This certification is submitted on behalfofSmith Bagley, Inc. ("SB1") in accordance with FCC
Rule Section 54.809(a). On behalfofSBI, I hereby certifY that all interstate access universal service
support provided to the Company will be used only for the ~rovision,maintenance, and upgrading of
facilities and services for which the support is intended.

1500 S. White Mountain Road • Show low, Al85901 • Phone: 520-537-7567
Toll Free: 800-730-2351 • 800-730-CEll • Fax: 520-537-4902



CERTIFICATE OF SERVICE

I, Janelle Wood, a secretary in the law office of Lukas, Nace, Gutierrez & Sachs, hereby

certify that I have, on this 16th day of July, 2001, placed in the United States mail, fIrst-class

postage pre-paid, a copy of the foregoing Petition for Waiver fIled today to the following:

*Katherine Schroder
Chief, Accounting Policy Division
Common Carrier Bureau
Federal Communications Commission
445 12th Street, SoW.
Room 5-A423
Washington, DoC. 20554

* Genno Fullano, Esq.
Common Carrier Bureau
Federal Communications Commission
445 12th Street, SoW.
Room 5-A623
Washington, DoC. 20554

**Thomas Webb
NECA
80 South Jefferson Road
Whippany, New Jersey 07981

Robert Haga
Vice President, Operations
USAC
2120 L Street, N. W., Suite 600
Washington, DoC. 20037

Irene Flannery
Vice President, High Cost Program
USAC
2120 L Street, NoW., Suite 600
Washington, D.C. 20037

* via hand delivery
** via overnight mail


