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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Amendment of Section 73.202(b),
Table of Allotments,
FM Broadcast Stations.
(Parker, Arizona)

MM Docket No. 01-69~
RM-10081 ----

TO: John A. Karousos, Chief
Allocations Branch, Policy and Rules Division

OPPOSITION TO
"MOTION TO STRIKE FARMWORKER REPLY COMMENTS"

1. Farmworker Educational Radio Network, Inc.

("Farmworker") hereby opposes the "Motion to Strike Farmworker

Reply Comments" filed in the above-captioned proceeding by

Infinity Radio License, Inc. ("Infinity"). As set forth below,

Infinity's Motion is lacking both procedurally and substantively.

2. As a preliminary matter, Infinity's Motion is an

unauthorized pleading which should not be accepted or considered.

The Commission's Rules do not contemplate the filing of pleadings

beyond the comment and reply comment periods specified in the

Notice of Proposed Rule Making. Atlantic and Glenwood, Iowa,

10 FCC Red 8074, n. 2 (1995). Infinity has provided no

justification for its late filing. Indeed, Infinity's Motion

appears to be little more than a belated challenge to

Farmworker's original counterproposal, dressed up with some fluff

to suggest that the Motion is directed to Farmworker's reply

comments. Had Infinity wanted to respond to Farmworker's

counterproposal, Infinity could have filed reply comments.
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Having failed to do so, Infinity cannot without some substantial

justification barge in well after the deadline for reply

comments. Since that is just what Infinity's Motion seeks to do,

that Motion can and should be rejected.

3. But even if Infinity's claims were to be considered,

those claims are in any event wholly without substantive merit.

4. The initial thrust of Infinity's Motion is that

Farmworker's Reply Comments "fundamentally alter" the

Farmerworker counterproposal, supposedly because acceptance of

the Reply Comments might relieve Farmworker from the obligation

of making a Tuck showing. Infinity Motion at 2, citing, ~

Faye and Richard Tuck, Inc., 3 FCC Rcd 5374 (1988). Review of

the pleadings demonstrates that that claim is wrong.

5. The Notice of Proposed Rule Making in this proceeding

proposed simply the addition of a Class C3 channel to Parker,

Arizona. Farmworker's counterproposal would also add a Class C3

channel in Parker, while making several other adjustments to the

table of allotments which would result in modified channels and,

in one case, a channel reallotted from Kingman, Arizona to

Searchlight, Arizona. In other words, Farmworker's

counterproposal would accommodate precisely the original proposal

(i.e., allotment of a new Class C3 channel to Parker), while

allowing additional improvements both in Parker and elsewhere.

Thus, the counterproposal does not require the Commission to pick

between two communities, one of which would receive an allotment

and the other of which would go unserved.
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6. According to Infinity, Farmworker's counterproposal was

required to include a Tuck showing. Infinity Motion at 2.

Infinity then interprets Farmworker's reply comments which

merely noted an alternate reference point for the proposed

Searchlight allotment -- as a sinister effort to avoid having to

make such a showing. From this arises Infinity's grandiose claim

that the counterproposal supposedly "fundamentally alters II the

original proposal.

7. But Infinity's initial premise is flawed: Farmworker's

initial proposal was not required to include a Tuck showing.

Tuck, its progenitor, Huntington Broadcasting Co. v. FCC,

192 F.2d 33 (D.C. Cir. 1951), and its progeny relate to

situations in which a proponent seeks a "comparative preference"

for a proposed allotment to a suburban community in an Urbanized

Area. ~,Lockport and Amherst, New York, 14 FCC Rcd 15438,

15440, '6 (Allocations Branch 1999). 1/ Here, Farmworker is not

seeking any "comparative preference ll
• No comparison of

communities is necessary because channels are available both for

Parker (the originally-proposed allotment community, to which a

new Class C3 channel would be allotted in both the original

proposal and in Farmworker's counterproposal) and the other

communities referenced in Farmworker's counterproposal.

Accordingly, no "comparison" is necessary, no need for any

1/ As succinctly stated in Lockport and Amherst, New York, the
"gravamen of Huntington [and Tuck et al.] is whether a proposal
for a suburban community in an Urbanized Area is entitled to a
comparative preference as a first local service." 14 FCC Rcd
at 15440 (emphasis added) .
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"comparative preference" exists, and no Tuck analysis is

required.

8. Since no Tuck analysis was required with Farmworker's

initial counterproposal, it is clear that Farmworker's reply

comments were not motivated by some concern about the supposed

need to avoid such a requirement or to correct a flawed proposal,

as Infinity suggests. ~I Farmworker's reply comments were

simply intended to provide the Commission with an alternate set

of reference coordinates which could be used for the Searchlight

allotment proposed by Farmworker.

9. Infinity next claims that "the Commission requires that

proposals involving a change in community of license must include

a gain/loss study and a showing of at least 5 aural services

remaining in the loss area." Infinity Motion at 4. Infinity

cites Atlantic and Glenwood, Iowa, supra, in support of that

proposition. But in that case, the proponent of a channel

reallotment from one community to another did NOT include such a

study, and the Commission did NOT reject that proposal. To the

contrary, the petitioner "was requested to provide" such a study.

Id. at '2. The Commission's own language demonstrates that

~I Farmworker does not quarrel with the general proposition,
re-stated several times by Infinity, that counterproposals should
be "technically correct and substantially complete." Infinity
Motion at 3. But Farmworker's counterproposal was "technically
correct and substantially complete". None of the various cases
cited by Infinity in support of its general proposition supports
the application of that proposition to the instant situation as
Infinity claims.
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Infinity has overstated its argument considerably. 11

10. Infinity next quibbles that, while Farmworker

specifically represented that H & R Broadcasting, Inc. ("H & R")

has consented to the proposed change in community of license from

Kingman to Searchlight, Farmworker failed to include an

"expression of interest" from H & R. Infinity Motion at 4.

Under the somewhat unusual circumstances of this situation, it is

not clear that Farmworker was required to submit a separate

"expression of interest " from H & R, an unrelated third-party.

Nevertheless, in the interest of eliminating any questions

concerning the matter, such an "expression of interest" is

included herewith as Attachment A.

11. Infinity also quibbles that H & R has not affirmatively

stated its willingness to reimburse Infinity for the proposed

change in frequency of Infinity's Statin KMXB(FM), Henderson,

Nevada. Infinity Motion at 4-5. Of course, Farmworker's

counterproposal specifically indicated that appropriate

reimbursement of expenses would be made. To the extent that

Infinity seems to want more, Attachment A hereto contains an

express commitment to that effect from H & R.

12. Finally, Infinity brings its argument full-circle,

claiming yet again that Farmworker failed to provide a Tuck

showing. But as shown above, no such showing was required, and

the lack of any such showing cannot be deemed a flaw in

l! Of course, if the Commission were to "request" such a study
of Farmworker, Farmworker would gladly provide one.
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Farmworker's counterproposal.

13. In closing, Infinity advances the novel notion that the

proposed Searchlight allotment should be restricted in some way

so as to reduce (if not minimize) the efficient use of that

channel. Infinity Motion at 6. This notion appears to be based,

loosely, on some kind of penumbral effect which Infinity seems to

perceive as radiating from Tuck. But, again, Tuck is not

relevant to this proceeding, and Infinity cites no authority in

support of the unprecedented action it proposes. No legitimate

reason exists for the Commission to hamstring the use of any

channel, an action which would require the Commission to

disregard its statutory obligations under Section 307(b) to

promote the efficient use of spectrum. Accordingly, Infinity's

suggestion must be rejected.

Respectfully submitted,

lsi
Anne Thomas Paxson

Borsari & Paxson
2021 L Street, N.W.
Suite 402
Washington, D.C. 20036
(202) 296-4800

Counsel for Farmworker Educational
Radio Network, Inc.

July 19, 2001
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WiDillll Japr, &WIer penalty etfperjury• hereby declares the lollGWilla to be fte
I

1. I am President ofH • aBraadcutin•• Inc. ("R at R").lica.sc:e otStlZiOSl

KFLG{FM), lei...AriJou. I am preparina this Decllrationf« aubmisaMxl to 1bD

Docket No. 01-69 by FannWDtker Educational Rldio NetWOrk, 1nG.,~ch prapous. .
• '.' ~ I. ~ . r ",

amoDi aduI' dliDp.lO rclaeate Statioft lCFLG(FM)'. ctuumcl &om KmIft'M. ArizmIa to .
I

s.chIilht.Nevada.
j

2. Ibm'" ccnfinn that, prior to U!c fitina ofthe Fannworbr

cOUllrpropoal with the pee, H & Rc=onseDte4 to I cba... iA StanOllICFLQ(FM}'s

CGIMlunlty otliceue to SCaroblishl. Nevada and. dwl&e inS~XILQ(PM)'s

cruamitrer site ift tM lVOIl such cbanles are apprO'iCd by _ FCC. I f&Inbcr CODfbm

tbat. tfme propose. N&1lotntent ofJaLG(FM)'s cbaftMl is approved. H& R. iateDdl to

t1lo III applicaticm tor the chanMl in Scmhlisltt ID4 that. ifsuch apPlicatioais....H: ;

" R iIItcftda to modify ad operate ira statiOA ill accordance with s••ppliClZiOlL

Fiu1lyj I fwtber CGa1inn. tba'C. if the proposacl reallotment oCKFLQ(FM)'s dww:l it

1J'IHYed. H • ~ II a beDdtc:ilJy oftbe PCC's acGon, wiU sbare iillbl~1.

DItacI= J\Ily 18, 200I



CERTIFICATE OF SERVICE

I, Simone Parrish, hereby certify that on this 19th day of July, 2001,

I caused copies of the foregoing "Opposition to 'Motion to Strike

Farmworker Reply Comments'" to be placed in the u. S. Postal Service, first

class postage prepaid, or hand delivered (as indicated below), addressed to

the following persons:

R. Barthen Gorman, Esquire
Allocations Branch, Policy and

Rules Division
Mass Media Bureau
Federal Communications Commission
445 12th Street, S.W. - Room 3-A224
Washington, D.C. 20554
(By Hand)

Latham & Watkins
1001 Pennsylvania Avenue, N.W.
Suite 1300
Washington, D.C, 20004-2505
Counsel for Centennial

Broadcasting License, L.L.C.
(licensee of Station KSTJ-FM)

JoEllen Masters, Esq.
Shaw Pittman
2001 Pennsylvania Avenue, N.W.
Washington, D.C. 20006-1824
Counsel for Baker Broadcasting,
L.L.C.
(licensee of Station KKBK-FM)

John M. Burgett, Esq.
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006
Counsel for H&R Broadcasting, Inc.
(licensee of KFLG-FM)

Steven A. Lerman, Esquire
Dennis P. Corbett, Esquire
Janet Y. Shih, Esquire
Leventhal, Senter & Lerman P. L. L. C.
2000 K Street, N.W. - Suite 600
Washington, D.C. 20006-1809
Counsel for Infinity Radio License
Inc.

~/S/_S~_
Slmone Parrlsh

Mark N. Lipp, Esquire
James E. Morgan, Esquire
Shook, Hardy & Bacon, L.L.P.
600 14th Street, N.W.
Suite 800
Washington, D.C. 20005
Counsel for McMullen Valley

Broadcasting Company

Nancy L. Wolf, Esq.
Leventhal, Senter & Lerman,
P.L.L.C.
2000 K Street, N.W.
Suite 600
Washington, D.C. 20006-1809
Counsel for Infinity Radio

License, Inc.
(licensee of Station KMXB-FM)


