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Ms. Magalie Roman Salas, Secretary
Federal Communications Commission
445 12" Street, SW

Washington, DC 20554

Re:  Meeting of Hearing Industries Association; Reallocation of the 216-217 MHz,
1390-1395MHz, 1427-1429 MHz, 1429-1432 MHz, 1432-1435 MHz, 1670-1675
MHz, and 2385-2390 MHz Government Transfer Bands; ET Docket No. 00-221 .-

—

Dear Ms. Salas:

The following parties met on July 20 with Commissioner Michael Copps and his legal
advisor Lauren Van Wazer: David Woodbury of Hearing Industries Association; Beth Wilson and
Timothy Creagan of Self-Help for Hard of Hearing People; and David Irwin, Peter Tannenwald
and Loretta Garcia of the captioned law firm. The parties discussed ET Docket No. 00-221 and
specifically the potential reallocation of the 216-217 MHz band in which assistive listening devices
currently operate. They observed that they filed comments in this proceeding earlier this year.

The parties explained the value of the assistive listening device to hearing-impaired
children and adults. They discussed the legal and policy reasons why assistive listening devices
should continue operating in the 216-217 MHz band. They also advocated for protection of these
devices from harmful interference in the event any other users are authorized in the band.

The attached memorandum was distributed at the meeting and the attached letter was
discussed. Should there be any questions concerning this meeting, please contact the undersigned
counsel.

Sincerely,
Loretta J. Garcia
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JuL 23 2001
AL CBRIMUNICATIONS
MEMORANDUM QFPIGE OF THE SECRETARY
July 19, 2001
TO: - Commissioner Michael Copps
FROM: Hearing Industries Association
RE: Potential Reallocation of 216-217 MHz Band

Problem: Americans who use assistive listening devices (ALDs) will be
harmed if the Commission chooses to reallocate spectrum from the 216-
217 MHz bands currently assigned for use by these devices.

Solution:  Assign the highest priority to preserving the benefits of ALDs
operating in the 216-217 MHz band. Elevate their status to primary use
and license them on a blanket basis if necessary for preservation, but not
in a way that restricts their ability to operate anywhere at any time so long
as no interference is caused.

Background

The Commission released a Notice proposing to make available to the
private sector spectrum that was previously allocated exclusively or on a
shared basis for federal government use, pursuant to the Balanced
Budget Act of 1997. See NPRM in ET Docket No. 00-221, FCC 00-395,
Nov. 20, 2000.

Many hard-of-hearing persons rely heavily on ALDs. For example, 35% of
the nation’s places of worship -- as well as schools, theaters, auditoriums,
sports arenas, and other public places -- use assistive listening
technology. Most new and improved equipment is focused on using the
216-217 MHz band, which replaced the old interference-riddled 72-76
MHz band. The hard-of-hearing community has counted on the FCC to
keep their new electronic home available and clear and are deeply
concerned that the FCC’s commitment is proposed for abandonment
without good reason.

The Technology

Traditional hearing aids amplify all sounds equally and the hard-of-hearing
person does not have the neurological tools to distinguish and reject the
undesired sounds.



ALDs solve this problem by allowing the sound receptor to be placed at the source of
the sound and linked to the hearing aid-based amplifier through radio spectrum.

The desired sound becomes dominant and the user can decipher sounds that
otherwise would be unintelligible. This development has significantly improved the
quality of life for a million persons currently using ALD technologies.

Legal and Policy Arguments

The 1997 Budget Act does not require the auctioning of 216-217 MHz to the
detriment of ALDs.

The Act directs the Commission to award licenses by competitive bidding. However,
the Act does NOT compel that every single piece of designated spectrum must be
offered at auction; nor does it require accepting mutually exclusive applications, which
is the only action that invokes the general statutory auction obligation.

Our meetings with members of Congress make clear that members of the
Telecommunications and Appropriations Committees think that that NTIA's
identification of 216-217 MHz for reallocation was the result of a misunderstanding of
the identification criteria in have the Budget Act of 1997.

In addition, these members of Congress believe that NTIA failed to adequately consider
the requirement that the transfer of spectrum used by the federal government shall not
result in costs to the federal government, or in loss of services or benefits to the public,
that are excessive in relation to the benefits that may be provided. 47 USC 923(a)(4).

Introduction of new services that threaten ALDs would conflict with statutory
obligations and administration policies to encourage and protect services for
persons with disabilities.

Other statutes -- and established legislative and executive policies -- favor promoting
and requiring the deployment of devices to aid disabled users.

For example, section 225 requires a telecommunications system for speech- and
hearing-impaired users and section 255 requires manufacturers and service providers
to make their equipment and services accessible by physically-challenged users. And
as discussed below, schools and special education institutions are required by federal
law to provide properly functioning ALDs to children with disabilities.

The principle of harmonization of statutes compels the FCC to confine auctions to 217-
220 MHz and to reserve 216-217 MHz for statutorily exempt public safety operations,
such as ALDs.

ALDs should be elevated to primary spectrum status and licensed on a blanket
basis.

To permit inte.rfer_ence of ALDs would seriously harm the ability of the hearing-impaired
users to function in society. Thus primary status is justified. However, primary status



should not be turned against the hard-of-hearing community by disallowing non-
interfering operation of ALDs at any time and at any place.

Individual licensing would tremendously burden FCC staff and discourage the use of
ALDs by people who cannot afford to pay regulatory fees or are unable to undertake
the required paper work.

The 216-217 MHz band must be governed by technical rules that protect ALDs
and television broadcast services.

Any other use of the spectrum at 216-217 MHz must not impair the ability of the hard-
of-hearing to use ALDs or adversely affect reception of TV Channel 13, which occupies
the band 210-216 MHz and is especially vulnerable to interference from operations
close to 216 MHz.

Any competing uses of this spectrum should operate with very low power, infrequently
in time, and only in places not frequented by people, and must not be available as
general consumer products.

Well-established public policy requires the protection of ALDs.

No realistic fiscal policy objective exists to successfully compete against the well-
established national policy of protecting persons with disabilities and the devices they
use to improve their lives.

Recent trade press shows growing support for protecting the use of this spectrum by
ALDs.

The Commission has the opportunity to show that it cares for the needs of people with
disabilities.

Impairing the operation of ALDs would place state and other institutions in
violation of federal laws.

Federal law covering special education provides federal funding to states if they meet
certain requirements, including providing a free and appropriate public education to
children with disabilities. 20 U.S.C. §§1400 et seq.

The school is required to provide hearing aids and radio-based assistive listening
systems if they are included in the child's Individual Education Program established
under the state’s procedures.

It is important that the band on which radio-based devices operate be free from
interference everywhere (not just in or near schools) because a school may permit a
child to use an ALD outside of school, such as in the home.

Introducing new potentially interfering services in the 216-217 MHz band could destroy
a service intended to assist persons who are a specific target of federal and state
government assistance.



Conclusion

The FCC should not turn both law and public policy on their head by depriving a group
that Congress intended to protect of the tools they need to function in a hearing world
and by causing educational institutions and public gathering places to be in violation of
other federal laws. To do so would be objectionable and politically embarrassing both
to the Commission and to Congress, which clearly did not direct such an unintended
result.

T008.1



Pnited States Senate

| N .. WASHINGTON, DC 20610

|
!
| ) June 26, 2001

¢ Konorstle Donald Bvans, Secretary
UiS. Depanment of Commiarce
. 1401 Constitution Avenue, NW
ashington, DC 20230

¢ Honarable Michae! K. Powell, Chairman
Fédera] Communications Commisgsion

5 12th St. SW

ashington, DC 20544

‘
i

Dear Scerctury Evans and Chairman Powell:

- We are writing to urge you 10 reconsider your tentative conclusion to eward licenses fornew -
cpmmercial radio acrvices in the 216-217 MHz radio bend by competitive bidding. Thisbandis'
- ofe of the tweity-savon Mogahertz of radio spectrum which the Federal Communications
0 ¥8d for teallocation in & Notice of Propesed Rulemaking (NPRM), dated
 ET Docket No. 00-221.

o because this band is currently used by low powey assistive ligtening
vices allew ihdividuals who ere hard of hearing (o participate in g
setings and churches, and simply to hold conversatiohs in noisyand -
with the hundreds of pcople who submitted comdiénts in response
jal use aof thie band is likely te cause interfereng® to ALDs, S

{p (mportant tchnologieal benefit o

oo Ao Do
“Wo undery ¢ Fotieral Communications Commission is sympsthetic to the needs of the.
p#opls Wha dopand on ALDs and is open to altematives that would allow tha protection of these
equencles,  We also underatand, however, that the Commission belleves that the legislstion | : -
nandatirig the reallocation of government-controlled apactaum requires an suction of commercial
censes, éven' if it msady not proserving the current utility to ALDs of this small, butvery (=
inportan! slica 41 thé spectrum. Wo wint o assure the Commission that Congress did not inteng . -
pr the ‘ Bévertraent spectrum to cause lurdship to the public, aad that weare "
Ao no impiirment of the benefit of ALDs to the twenty-eight million hard of -

JL the Balmeed 1\';&530.1‘Act of 1997, Congress directed the Secretary of Comdatco 50 identity r@
88 than twenty Megahertz of gavamrment spsctrum that would be available for redloc‘lﬁan to
o clviliah sector, and to prosont the President and Congress with 8 report on this identification. -

|



1 grats further directed the FOC to establish procedure for the sale by nuouon of licenses to
rate on these flequencies, In November 1998, the Nationa! Telecommunications snd 1
rmation Administration (NTIA) {asued s repon entitled NTIA SPECIAL PUBLICATION !

98:36, SPECTRUM REALLOCATION REPORT Responsa to Title ITl of The Balanced Budget e
~Adt of 1997, identifying twenty-seven Megahentz of government controlled spectrurn for L
redllocation. The PCC proposes to austion licanses on all of these frequencies.

ton 3002(c)(1)(C)(i) of the Balanced Budget Act required that the Secreu.ry identifythe ¢ .
uancies for roallocation pursuant to Section 113 of the National Telecommpunications and
orraation Administration Act (47 U.S.C. Sec. 923). We believe that the idenrification of

216-217 MHz for reallocation was the result of & misunderstanding of identification eriteris set

foﬂh in Sécdon 923.
f
Plﬂic“\lr. we believe that NTIA falled to adequately consider the roquirement stated Lo
saction (8)(4) that: the transfer of whish (from Fedaral Goverament use) will not result in .
sts to the Federal Govemment, or losses of services or bencfits to the publio, that are excessive
| ";J (";'(“’;; 10 the benaflts to the public that may bo provided by non-Federal lisenseer; (47 US.C;
2)(4 i

v 1996 in ‘response to conaumer demmd the FCC allowed the use of ALDs in the 216-217 MHz g
bind because uiers were experiencing sérious interference problems with devices that ussd o
- +Nannels jn the previoualy suthorized 72-76 MHz band. The problems in thia band continue (o
the presenit, and Vs hive oonsequently bean converting to equipment which pperates in s
3 6-217 MH&: v da finy slice of the spectrum has thus far been free of interfertmce problems. In
dition, {t blf Agoketeristios that allow for smaller less obtrusiva transmirters und receivers,
heatltig aid manufe lo producs equipment thet is les 'oulky and more .
eEitable  achool chndm and adults who require ALDs.

Cif

4 10 tha 216-217 MHz band as & afe hasbor fom the nt
n in 72-76 Mﬁz. with essurance against any bigh power
Channel 13, Wae believe that a change whish woulg
saion action o the same interference problems they f._
iRy, Thers {§ no question that such action would calise arn

.~~‘

I ctonl who arc o hard of heering, the Indiv:dul!l :

s €. 8ec.'1401 et. 9eq.) requires State and Local governments to i

provide ALDA S chlldren who geed thém as part of their obligation to provide & Free o
Appropri ) Public Edudation (FAPE) 1o spacial needs children, We believe that subjecting
Jovices that oparate in the 216-217 band to interforence would result in pxsessive cost and

lzss of GMQ w thcla entities contmv to the intent of disability legislation. |

le thg ;’tmeod Bu.d,get Act did mqndata the {ssuance of licanzes for :pectnnn transferred by_
;
|

b&' mpddﬂvo bidding, that geuml mandate 4id not specify that cvery piece of transferred i



- ;spbetrum, no matter how emall, must be auctioned regardiess of the impact on pher swetutes and ;
statutory objectives, 47 U.5.C. Sec. 923 makes it clear that excessive coats to the public are to be
- avoided, and disthility laws are vary spécific in mandating the deploymeant of ALDs. Nor docs
. the Balanced Budget Act require the Cammission to zocept mutually exclusive applications for .
- 216-217 MHz, without which aa auctiop iz notneeded. Given the clesr Intent of Congressto
avoid excessive coats 1o the public and to protect ALD uge, there ig no reason for the '
Comumission to rely on the general language of the Balanced Budgot Act of 1997 and to

campound, rether than undo, NTIA's erfer by auctioning 216-217 MHz to the detriment of
ALDE. )

- For these reasons, we believe that Adfillment of the iatent of Congress requires the FCC to make |
s publio intersat determinstion for future use of the 216-217 MHz band that dosa not pose aay
threat to ALD use, even If the reault is that commercis! operations are excluded from that bend !

and that one Megaherte of spectrum; is licensed without mutually exclusive spplications or :
competlitive didding. We thank you for your attention to this Important matter.

Singeraly,

TOM HARKIN
Unlred States Senator

Zom Yok




Attachment A
DOCUMENT OFF-LINE

This page has been substituted for one of the following:

‘wfjAn oversize page or document (such as a map) which was too large to
be scahned into the ECFS system.

o Microfilm, microform, certain photographs or videotape.

o Other materials which, for one reason or another, couid not be scanned
into the ECFS system.

The actual document, page(s) or materials may be reviewed by contacting an
Information Technician at the FCC Reference Information Center, at 445 12'" Street,
SW, Washington, DC, Room CY-A257. Please note the applicable docket or
rulemaking number, document type and any other relevant information about the
document in order to ensure speedy retrieval by the Information Technician.

|

i H arieyas
A B /,/’



