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COMMENTS OF THE UNITED STATES TELECOM ASSOCIATION

I. INTRODUCTION

Pursuant to the July 9, 2001 Federal Register notice,' the United States Telecom Association
(USTA)?, respectfully, submits these comments concerning the Federal Communications
Commission (Commission) request for public comment concerning cost recovery guidelines
recommended by the Interstate Telecommunications Relay Service (TRS) Fund Advisory Council
and the TRS Fund Administrator. USTA submits these comments concerning the guidelines to
illuminate the basic statutory requirements that govern reimbursement for cost recovery from the

Fund; and, also to recommend establishing guidepost for consideration and approval of requests for

' See, Fed. Reg. Vol. 66, No. 131 at 35765 (Jul. 9, 2001).

The United States Telecom Association (USTA)(previously known as “the United States Telephone
Associations”) is the nation’s oldest trade organization representing the local exchange carrier industry. USTA
represents over 800 domestic telecommunications companies that provide a full array of voice, data and video
services over wireline and wireless networks. USTA has long addressed matters pertaining to the Interstate
Telecommunications Relay Service Fund (Fund). See, e.g., “Comments of the United States Telephone
Association” in re Telecommunications Services for Hearing-Impaired and Speech-Impaired Individuals, and the
Americans with Disabilities Act of 1990, CC Docket No. 90-571 (Jan. 15, 1991); *Reply Comments of the United
States Telephone Association” in CC Docket No. 90-571 (Feb. 15, 1991); “Reply Comments of the united States
Telephone Association” in CC Docket No. 90-571 (Oct. 23, 1991); “Comments of the United States Telephone
Association” in CC Docket No. 90-571 (Apr. 5, 1993); “Reply Comments of the United States Telephone
Association” in CC Docket No. 90-571; “Opposition to Petition for Stay” in CC Docket No. 90-571 (Sept. 1, 1993);
“Motion for Extension of Time and Opposition to Request for Stay” in CC Docket No. 90-571 (Oct. 1, 1993);
“Opposition of the United States Telephone Association” in CC Docket No. 90-571(Oct. 23, 1993); “Petition for
reconsideration or Clarification of the United States Telephone Association” in CC Docket No. 90-571 (Nov. 1,
1993); “Reply Comments of the United States Telephone Association” in CC Docket No. 90-571 (Apr. 27, 1997);
and “Comments of the United States Telecom Association” in CC Docket No. 98-67 (Jul. 30, 2001).




cost recovery reimbursement from the Fund.
1L BACKGROUND

According to the Fed. Reg. notice cited above, the Commission seeks further comments
concerning the administration of the Fund.

III. DISCUSSION
USTA comments in this matter that reimbursement for cost recovery from the Fund may only

be made consistent with the governing statute, i.e., 47 U.S.C. § 2253 The Commission is

3United States Code TITLE 47 - TELEGRAPHS, TELEPHONES, AND RADIOTELEGRAPHS
CHAPTER 5 - WIRE OR RADIO COMMUNICATION
SUBCHAPTER II - COMMON CARRIERS
Part I - Common Carrier Regulation
Sec. 225. Telecommunications services for hearing-impaired and speech-impaired individuals

(a) Definitions

As used in this section -
(1) Common carrier or carrier
The term "common carrier” or "carrier” includes any common
carrier engaged in interstate communication by wire or radio as
defined in section 153 of this title and any common carrier
engaged in intrastate communication by wire or radio,
notwithstanding sections 152(b) and 221(b) of this title.
(2) TDD
The term "TDD" means a Telecommunications Device for the
Deaf, which is a machine that employs graphic communication in
the transmission of coded signals through a wire or radio
communication system.
(3) Telecommunications relay services
The term "telecommunications relay services" means telephone
transmission services that provide the ability for an individual
who has a hearing impairment or speech impairment to engage in
communication by wire or radio with a hearing individual in a
manner that is functionally equivalent to the ability of an
individual who does not have a hearing impairment or speech
impairment to communicate using voice communication services by
wire or radio. Such term includes services that enable two-way
communication between an individual who uses a TDD or other
nonvoice terminal device and an individual who does not use such
a device.

(b) Availability of telecommunications relay services
(1) In general



In order to carry out the purposes established under section

151 of this title, to make available to all individuals in the
United States a rapid, efficient nationwide communication
service, and to increase the utility of the telephone system of
the Nation, the Commission shall ensure that interstate and
intrastate telecommunications relay services are available, to
the extent possible and in the most efficient manner, to
hearing-impaired and speech-impaired individuals in the United
States.

(2) Use of general authority and remedies

For the purposes of administering and enforcing the provisions
of this section and the regulations prescribed thereunder, the
Commission shall have the same authority, power, and functions
with respect to common carriers engaged in intrastate
communication as the Commission has in administering and
enforcing the provisions of this subchapter with respect to any
common carrier engaged in interstate communication. Any
violation of this section by any common carrier engaged in
intrastate communication shall be subject to the same remedies,
penalties, and procedures as are applicable to a violation of
this chapter by a common carrier engaged in interstate
communication.

(c) Provision of services
Each common carrier providing telephone voice transmission services shall, not later than 3 years after July
26, 1990, provide in compliance with the regulations prescribed under this section, throughout the area in
which it offers service, telecommunications relay services, individually, through designees, through a
competitively selected vendor, or in concert with other carriers. A common carrier shall be considered to be
in compliance with such regulations -

{1) with respect to intrastate telecommunications relay
services in any State that does not have a certified program
under subsection (f) of this section and with respect to
interstate telecommunications relay services, if such common
carrier (or other entity through which the carrier is providing
such relay services) is in compliance with the Commission's
regulations under subsection (d) of this section; or

(2) with respect to intrastate telecommunications relay
services in any State that has a certified program under
subsection (f) of this section for such State, if such common
carrier (or other entity through which the carrier is providing
such relay services) is in compliance with the program certified
under subsection (f) of this section for such State.

(d) Regulations
(1) In general
The Commission shall, not later than 1 year after July 26,
1990, prescribe regulations to implement this section, including
regulations that -




(A) establish functional requirements, guidelines, and
operations procedures for telecommunications relay services;
(B) establish minimum standards that shall be met in carrying
out subsection (c) of this section;

(C) require that telecommunications relay services operate
every day for 24 hours per day;

(D) require that users of telecommunications relay services
pay rates no greater than the rates paid for functionally
equivalent voice communication services with respect to such
factors as the duration of the call, the time of day, and the
distance from point of origination to point of termination;

(E) prohibit relay operators from failing to fulfill the
obligations of common carriers by refusing calls or limiting
the length of calls that use telecommunications relay services;
(F) prohibit relay operators from disclosing the content of
any relayed conversation and from keeping records of the
content of any such conversation beyond the duration of the
call; and

(G) prohibit relay operators from intentionally altering a
relayed conversation.

(2) Technology
The Commission shall ensure that regulations prescribed to
implement this section encourage, consistent with section 157(a)
of this title, the use of existing technology and do not
discourage or impair the development of improved technology.
(3) Jurisdictional separation of costs
(A) In general
Consistent with the provisions of section 410 of this title,
the Commission shall prescribe regulations governing the
jurisdictional separation of costs for the services provided
pursuant to this section.
(B) Recovering costs
Such regulations shall generally provide that costs caused by
interstate telecommunications relay services shall be recovered
from all subscribers for every interstate service and costs
caused by intrastate telecommunications relay services shall be
recovered from the intrastate jurisdiction. In a State that
has a certified program under subsection (f) of this section, a
State commission shall permit a common carrier to recover the
costs incurred in providing intrastate telecommunications relay
services by a method consistent with the requirements of this
section.

(e) Enforcement
(1) In general
Subject to subsections (f) and (g) of this section, the
Commission shall enforce this section.
(2) Complaint



The Commission shall resolve, by final order, a complaint
alleging a violation of this section within 180 days after the
date such complaint is filed.

(f) Certification

(1) State documentation

Any State desiring to establish a State program under this

section shall submit documentation to the Commission that

describes the program of such State for implementing intrastate

telecommunications relay services and the procedures and remedies

available for enforcing any requirements imposed by the State

program.

(2) Requirements for certification

After review of such documentation, the Commission shall

certify the State program if the Commission determines that -
(A) the program makes available to hearing-impaired and
speech-impaired individuals, either directly, through
designees, through a competitively selected vendor, or through
regulation of intrastate common carriers, intrastate
telecommunications relay services in such State in a manner
that meets or exceeds the requirements of regulations
prescribed by the Commission under subsection (d) of this
section; and
(B) the program makes available adequate procedures and
remedies for enforcing the requirements of the State program.

(3) Method of funding

Except as provided in subsection (d) of this section, the

Commission shall not refuse to certify a State program based

solely on the method such State will implement for funding

intrastate telecommunication relay services.

(4) Suspension or revocation of certification

The Commission may suspend or revoke such certification if,

after notice and opportunity for hearing, the Commission

determines that such certification is no longer warranted. In a

State whose program has been suspended or revoked, the Commission

shall take such steps as may be necessary, consistent with this

section, to ensure continuity of telecormmunications relay

services.

(g) Complaint
(1) Referral of complaint
If a complaint to the Commission alleges a violation of this
section with respect to intrastate telecommunications relay
services within a State and certification of the program of such
State under subsection (f) of this section is in effect, the
Commission shall refer such complaint to such State.
(2) Jurisdiction of Commission
After referring a complaint to a State under paragraph (1), the
Commission shall exercise jurisdiction over such complaint only
if -



required to adhere to the determinations made by the United States Congress.* Section 225(d)(3)(B)
provides for cost recovery for "telecommunications relay services," which is defined at Section
225(a)(3) as a '"telephone transmission service."  Section 3(43) of the Act defines
telecommunications as "transmission, between or among points specified by the user, of information
of the user's choosing, without change in the form or content of the information as sent and
received." Telecommunications and telecommunications services are, by statute, different from
information services, which are defined as "the offering of a capability for generating, acquiring,
storing, transforming, processing, retrieving, utilizing or making available information via

telecommunications . .."® Information services most often use an underlying telecommunications

service. If the request for reimbursement from the Fund fits into the category of telecommunications
service, then, assuming other consistencies with Section 225, the service qualifies for reimbursement

under Section 225(d)(3)(B).” If not, it does not qualify for reimbursement and permitting such

(A) final action under such State program has not been taken
on such complaint by such State -
(i) within 180 days after the complaint is filed with such
State; or
(ii) within a shorter period as prescribed by the
regulations of such State; or
(B) the Commission determines that such State program is no
longer qualified for certification under subsection (f) of this
section.

47US.C 88 151-152; 5 U.S.C. § 553; and, Chevron U.S.A., Inc. v. Natural Resources Defense Council,
467 U.S. 837 (1984).

47 U.S.C. § 3(43).
%47 US.C. § 3(20)(emphasis added).

"Section 225(d)(3)(A) of the Act defers to Section 410 of the Act and requires that the cost for TRS
service be separated by state and interstate jurisdictions (“Consistent with the provisions of section 410 of this Act,
the Commission shall prescribe regulations governing the jurisdictional separation of costs for the services provided
pursuant to this section.”)(Emphasis added.). Compare with 47 C.F.R. § 64.604(c)(5)(i)(““Where appropriate, costs
of providing TRS shall be separated in accordance with the jurisdictional separation procedures and standards set

6



reimbursement would violate Section 225's cost recovery provisions.

To the extent not already established, USTA believes the Commission should state that it has
determined compliance with each statutory requisite. At a minimum, the Commission should state
that it has determined that the requestor seeking reimbursement from the Fund is (1) acting as a
common carrier in the context of its service provision for which it is specifically seeking
reimbursement; and (2) that the service for which reimbursement is sought is a telecommunications
service. In that regard, because the statutory requirements are mandatory and cannot be waived, the
Commission should, consistent with all other procedural requirements, establish an approval
checklist that is consistent with the relevant statutes and identifies in the approval determination that
the requestor meets each statutory requisite for reimbursement as enumerated in 47 U.S.C. § 225
(Telecommunications Services for Hearing-Impaired and Speech-Impaired Individuals), and other
governing statutory provisions, e.g., §§ 255 (Access by Persons With Disabilities), 410 (Use of Joint
Boards--Cooperation with State Commissions), 3(10)(Common Carrier),
3(43)(Telecommunications), 3(44)(Telecommunications Carrier).

Thus, in soliciting public comment on a request, the Commission could apply the checklist
to enable the public to comment as to whether the public agrees that the requestor satisfies all of the
requisite statutory criterion governing cost recovery from the Fund. To that extent, the Commission
may wish to establish a generic set of questions to be answered by the requesting party, stemming

from the requisite statutes. These questions and responses thereto may better aid the public in

forth in the Commission’s regulations adopted pursuant to section 410 of the Communications Act of 1934, as
amended [emphasis added].” Section 410 is explicitly limited in scope to the "separation of common carrier
property and expenses - 410(c) (47 U.S.C. § 410)(emphasis added). Therefore, TRS cost must be recovered from
the interstate services, as the statute specifically contemplates. See 47 U.S.C. §§ 225(d)(3)(A) and (B).

7



commenting upon each request by ensuring that the statutory requisites are being addressed.®

It is incumbent upon the Commission to make this process simple for the agency’s decision
makers, the requesting party and the public. Therefore, the Commission could streamline the process
by issuing a checklist for a requestor response which enumerates each statutory requisite and allows
the requestor to respond specifically to the relevant inquiries. This approach to the Fund’s guidelines
may provide a greater degree of clarity, and prove more efficient and effective; and, therefore, better
aid the public in its efforts to provide comment upon a request and the Commission in making its
ultimate determination.
IV. CONCLUSION

WHEREFORE, the reasons stated by USTA in these comments, to the extent not
incorporated in the Fund guidelines, USTA urges that the Commission take all actions consistent
with these comments. Specifically, USTA believes the Commission should state, inter alia, that it

has determined compliance, especially with regard to whether the requester seeking

® For example, in a recent matter seeking authority for reimbursement, the requesting party filed its

petition seeking reimbursement and subsequently filed additional supplementation about its proposal in ex parte
filings before the Commission. The Commission therefore solicited public comments upon the collection of ex
partes and the requesting party’s petition. Parties seeking to comment upon the request had to obtain and review all
of the relevant documentation. See, Fed. Reg. Vol. 66 at 37631-37632 (Jul. 19, 2001). See, also, “Petition For
Clarification WorldCom, Inc.” in re Telecommunications Services for Individuals with Hearing and Speech
Disabilities, and the Americans with Disabilities Act of 1990, CC Dkt. No. 90-571 (Dec. 22, 2000)(WorldCom
Petition); Petition for Reconsideration, WorldCom, Inc.”, in re Telecommunications Services and Speech-to-Speech
Services for Individuals with Hearing and speech Disabilities, CC Docket No. 98-67 (Jul. 27, 2000)(WorldCom
withdrew its petition for reconsideration. See, ex parte letter from Larry Fenster of WorldCom to Magalie Roman-
Salas, Secretary, Federal Communications Commission, in CC Docket No. 98-67 (Jun. 6, 2001: “On July 21, 2000,
WorldCom, Inc. . . .petitioned the Commission to reconsider its decision that telecommunications relay services are
not telecommunications. Please withdraw this request from our petition for reconsideration.” (Emphasis added. ));
“Reply to Opposition WorldCom, Inc.” in re Telecommunications Relay Services and Speech-to-Speech Services
Jor Individuals with Hearing and Speech Disabilities, CC Docket No. 98-67 (Sept. 7, 2000); WorldCom Petition at
3; and, ex parte letter from Larry Fenster of WorldCom to Karen Peltz-Strauss, Deputy Bureau Chief, Federal
Communications Commission Consumer Information Bureau (Mar. 30, 2001). Thus, rather than having the public
cull through numerous relevant documents pertaining to a request for reimbursement from the Fund, the
Commission could streamline the process by establishing the necessary inquiry and response for requesters, seeking
reimbursement from the Fund.



reimbursement from the Fund is (1) acting as a common carrier in the context of its service
provision for which it is specifically seeking reimbursement; and (2) that the service for which
reimbursement is sought is a telecommunications service.

Respectfully submitted,

NITED STATES TELECOM ASSOCIATION
Lawrence E. Sarjeant

Linda L. Kent

Keith Townsend

John W. Hunter

Julie E. Rones

Its Attorneys

July 30, 2001



CERTIFICATE OF SERVICE
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