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Applicetion of Motorola, Inc., for Fite No. 558891
Ass ignment of Authorfzetlion of
Speclialized Mob!le Redlo Stetlon
WRG-816 et Mount Temalpals,

Callfornis
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ORDER .
(ssued: July 30, 1985

1. The Private Radlio Buresu has before It for considerstion Petitions
to Dismlss Applicetlons of Motorole Inc., filed by Atcomm, Inc. and Big Rock
Communicetions, Inc. The petlitions were flied on October 1, 1984, and ere
addressec to app!ications flled by Motorole for new 800 MHz Trunked
Speclellized Woblie Radlo (SMR) systems loceted In Callfornis at Mt. Diablo,
McKittrick, Montrose, Corone, Escondlde, Sern Dlego and Grass VYalley., The
Petitlons to Dismiss are besed on aliegations that Motorols, through the
use of managament contracts, hes assumed de facto control of SMR systems
Ilcensed to Comven, Inc., Port Services Company, end M. Temelpals
Communications, In violatlon of Sectlon 310(d) of the Communications Act of
1934, as smended. This section of the Act requires Commission gpprove!
prior to eny transfers of control of 8 facliity llcensed by the
Commisslon, 1/ |t Is elleged by petitioners that this unauthorimé
essumption of control resulted In e violetion of Rule 90.627(d) which
preciudes, with Iimited sxceptions, the suthorization to s licensee of
more than one SMR system within 40 miles until all of the channels a!ready
sssigned to that licensee ere at loast 80 loaded. Motorola hes systems
In the srees In question end these systems afe not all 80§ loaded. The
Petitioners contend that these uneuthorlzed transfers of control of SMR
systems to Motorole ralse character Issues concerning Motorola's
qualifications to be & Commission licensee. AlIso before us Is a Petitlen
for Reconsideretion of the deniml of o Pet!ition to Dismiss Motorole's
spplicetions for nev trunked SMR systems In Hamliton snd West Orange,

Nev Jersey; Huntington, New York; Towson, Maryland and Bull Run, Yirginle,
besed on the alleged character [ssves erlsing out of botoroia's managenent

1/ Petlitloners Inltlally elieged that Motorole eliso had a management
contrect with Paging Netwerk of Sen Francisco, Inc. Paging Network flled
Comments stating that It never had » management contract wlith Motorola.
Petltioners subsequently conceded this fact In thelr Janusry 30, 1965,
"Reply to Opposition to Jolint Petition to Dismiss Applicetion.®
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contracts In Callfornia. 2/ The Peﬂﬂon for Reconslderation was ﬂl'd on
January 18, 1985.

~ 2. on ODecember 27, 1984, petlitloners also flied a Petition to
Dismiss the application for assignment of suthorization of Motorole for SMR
system WRG=816, licensed to Mt. Tamalpeis Communicetions, located at
Mt. Tamelpals, Celifornla. 3/ Petitioners a!lege that Motorole contracted
to recelve 100 percent of the system revenves while the license remelned In
the name of Mt. Temalpals Communicetions. The petitioners sssert that the
purpose of Motorole's unsuthorizad assumption of control snd Its deleyed
tiling for essignment of authorization wes to protect Its applicetion for @
new system at Mt. Diablo. They slso argue that Motorols deleyed filing
the assignment applicetion, although It had aiready ecquired the
Mt. Tamaipels system, so thet M. Tamalpais' spplication would nct be
removed from the top of the walting 115t for additional frequencles. 4/

Background

3. Petitoners claim Motorole's menagement contract constitutes }
o da facto transfer of system control. They further asllege that under these
contreacts Motorola purchases the central controller from the |icensee,
provides the marketing, customer billing and and system mgintenance end pays
the site rental In return for 70 +o 80 percent of the gross recelpts of @
system. In support of these assertions, petitioners heve submitted efficev!ts
from Peter C. Padelford, General Partner of Blg Rock Communicetions, and
Johnny L. Chemp, President of Motek Englneering inc., stating thet Motorola
personne! offered them management contracts consistent with the sbove
terms. FPetlitioners heve aisc submitted & copy of an internal Motorols
publication referring to Motorole-mansged SMR systems 8s "our™ systems,
end a user agreement between Motorole and an end-user of @ Motorole-mansged
SMR system which Identifles Motorole as the owner-licensee.

2/ The Buresu denled the Petition to Dismiss on December 15, 1984, beceuse
the eliegations of violetlons In Celifornle did not provide a basis for
delaying the grants of Motorole's spplicetions In New York, New Jersey,
Marylend and Virginle.

3/ For 8 complete list of the significant fliings In this case, see the
sttached Appendix. The twenty-sighth filing vas submitted on July 1, 1985.

4/ Appllcetliens for trunked channels at 816-821/861-866 MHZ ere processed
on 8 flrst come, tirst served basls. [f appiications cennot be processed
because of leck of spectrum, they are pieced on & weaiting list and grents
are mpde as channels become avallable. A iicensee Is removed from the
walting Iist when channels ere granted to it; this Includes channels
recelved through assignment or transfer.
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4. Motorols makes the followIng arguments In its Opposition to
the Petitlions to Dismiss its Californla, Nev York, New Jersey, Maryland and
Virginia applications. First, It maintains that management contracts are
common methods for SMR entrepreneurs to acqulire the technical, marketing or
financlial expertise necessery tc ettract users. Second, It meintains these
contracts provide efficlent service to the end-users of privete cerrier
(SMR) systems and optimize the return on the licensee's Investment.
Motorole also contends that the licensees which contract for its management
sorvices maintaln the requisite degree of control over thelr fec!ilities and
fulflil thelr responsibliitlies as Commission licensees. Thls Is reflected,
Motorolie contends, In the fact that these iicensees continue t0 own the
controller and transmitters end continue to exerclse over-all supervision
over the operastion of thelr SMR systems. Motorole also submits the
affidavit of Richard Wycoff, the author of the newsletter, who states that
four"™ referred to systems using Motorole equlipment.

5. In its Opposition to the Petition to Dismiss Its spplicetion
for essignment of SMR station WRG=816, Motorole acknow ledges that although
It vanted to scquire WRG-816, It also wanted to retaln Its eligihdllity to
prosecute Its Mt. Diedlo apptlicetion. Motorola Indicetes It entered Into
negotiations to buy WRG=816 In late 1983 and signed an SMR Asset Purchase !
Agreement In Febryuary 1984 wlith e target date for the transfer of titie of
Aprl) 1, 1984, [+ entliclipated that the system loading et that time would
aliow the maintenance of Mctorole's Mt. Diablo app!ication. Motorole
concedes that 1t has "bllled and operated™ the system since April 1, 1984,
ond stetes In Its submission to the Commission that It hes had “da fpcto
control of stetion WRG-816" since that dete. Motorole siso stetes that It
did not tile the assignment applicetion for WRG=-816 untii Aprll 4, 1984, and
that the epplicetion was withdrewn on Mey 4, 1984, because Motorotis belleved
the system weas not loaded snd that If the applicetion were granted It would
be precluded from pursuing its Mt. Diedlo spplication.

6. Despite the w!thdravel of the assignment spplicetion, Motorole
stetes [t orally agreed to continve to operete WRG=816 end recelved 100
percent of the system revenues In exchange for a monthly fee pald to Mt.
Tamaipsis Communicetions, pursusnt to a8 Site Rental Agreement signed on Merch
6, 1984, Subsequently on November 27, 1984, Motorole resubmitted Its
appllcation for assignment of WRG~816. Motorola states elthough this
situation may show Iimpropriety, It Is stypical of the way It conducts Its
business and Is a breach of Its stendard opereting procedures. [t maintains
It resulted from o serles of employee errors and personnel changes.
Motorols also states that to prevent o recccurrence ef this type of sctivity
I+ has Implemented 8 continuous reviev of pending mensgement agreesments and
revised Its end-user egreements to reflect that it Is the mensger of an SMR
system. Motorole requests that It be sliowed to pursue 1ts M. Dlsblo and
cther epplications, If I4s sssignment applicetion Is denled.



7. In order tc evaulate the nature of the mansgement contrects
under dispute, on February 12, 1985, the Buresu requested Motorols to submit
cop les of all executed or proposed management coniracts with Comven, Inc.,
Port.Services Company and Mt. Tamalpals Communicetions. On Februsry 26
Motorols submitted executed contracts concerning the management of sleven
800 MHz trunked SMR systems llcensed to Comven, I(nc. One management
contrect, covering seven systems, wos deted January 4, 1984. The reme!ning
“four contrects were dated December 5, 1984, Motorola elso furnished an
unexecuted copy of Its standard management contract which [+ had offered to
Port Services Compeny. Motorola steted that negotiations with Port Services
hed broken off and no sgreemert was entered Into. In addition, Motorole
provided the undated SMR Asset Purchase and Site Lease Agreements which were
execyted with Mt, Tamalpels Communicetions on March 6, 1984. Motorole aiso
provided its generic SMR Asset Purchase Agreement which Includes provisions
for Motorola to manage an SMR system until the Commission has spproved the
assignment of the license. Finally, Motorols submitted Its revised SMR
Mob lle Radlo User Agreement which It has been using since June 1984, The
end-user egreement [dentlifles Motorole es elther the owner/licenses or
manager of the system. ,

8. The terms of the executed management contrects with Comven are
substantlally the same as the standerd contract offered to Port Services
Compeny. The terms refiect that the licensee wlil provide the central
controller and repeaters for the system, l.e., the necessary radio
oquipment. The services provided by Motorola under contract sre
Instelletion, Including antennas and cebles; testing of equipment; payment
of antenne site charges; maintenance; marketing, praomotion and sales;
customer billings and collections; end updetes to systems softwere. Any
costs or additlonatl equipment and supplles assoclated with these services or
the operstion of the SMR system sre to be pald for or provided by Motorole.
As compensetion for these services Motorola recelves 70 percent of the
monthly gross collections recelved from end-yser customers of the systems.
5/ The contracts are effective for ten yeasrs and ere renewsbie at
Motorols's sole option for en edditional five yeers. Any default or breech
of the management sgreement which Is not remedled within 30 days Is grounds
for termination by slther party.

5/ The menagement contract for Comven, Inc.'s 10 channel SMR station
KNDB+962 loceted et Monument Peak, Cellfornls provides that Motorola wlil
recelve 65 percent of the gross recelpts.
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9. In addition to the above services provided by Motorole, provisions
vhich were not Included In the Januery & management contract were added to
the December 5 contracts. These provisions require Motorole to notify all
end-usaers thst Comven, Inc., Is the system {icensee and that service Is
being offered under & management contract with Motorols serving os the agent
for Comven, Imnc. Motorola Is eiso required to ensure Comven can sccess the
system's centrel controlier.

10. The generic Asset Purchase Agreement, which Notorole
states It uses when It wishes 10 acquire an existing SMR system through
essignment, contelns a provision Incorporsting & contemporanecus managenert
contract whereln Motorols manages the purchased system pending Commlissicn
appreval of an essignment applicetion In return for 100 percent of the
revenues. Although the Asset Purchase Agreement entered into by Motorole
end Mt. Temalpels Communicaetions d!d not contaln such » provision, thelr
Site Lease Agreement provided, In paregreph 20, that If Commission approval
hed not been obtained by the time the sgroement wes executed, Motorole would
operate the system under M1, Tamalpsls' license untll the assignment was
granted by the Commission. In addition, Motorole stated that after the
essignment applicetion wes withdrawn on May &, 1984, Motorols and .
M. Temalpals orally sgreed that Motorole vould menage the system In return’
for 100 percent of the revenues.,

11. On Aprll 24, 1985, the Bureau requested Motorole to provlide
ecditiona! Informetion. Motorols wes asked to descridbe In detall the nature
and extent of Comven's responsibiiitles as o licensee with respect 1o each
of the management contracts previously sudbmitted. The letter aisc requested
Mctorole to provide the besls for Its view that these asgreements did not
constityte transfers of control or viciations of Rule 90.627(b). Motorole
responded on May 15, 1985. (It pointed out thet the sgreements w!ith Comven
provided that Motorole would perfors ail its mansgeria! services under the
supervision and pursuent to the Instructions of Comven. Motorcia further
noted thet Comven continues toc be the licensee of the system snd s the
entity responsitie to the Commisslon for the operetion of the system and
compilance with Commission ryles. Motorole further pointed to the additions
to the December 5, 1984 agreements providing It would notify all users that
Conven was the system licensee, requiring it to provide Comven with the
information necessery to eccess the systems' centrel controllers, and
sendeting the Involvement of Comven in estadlishing the price schedule and
any modificetlions thereto.

12. With respect to the question of trensfer of control, Motorols
ssserted that its menagement contrects with Comven were consistent with
the Commisslion's polley. Thus, [t stated that Motorols had no abllity or
right to determine Comven's policies or operations, or to dominate Its
corporste sffairs, since It managed the system under the supervision and In
sccordance wlith the Instructions of Comven under egreements which covered
dey=to-day management activities, Motorola further set forth that it heid
no stock In Comven and wes not & major creditor of Comven.
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13. Cn April 29, 1985, the Bureau addressed questlons to Comven.
The questions concerned the officers, directors, shereholders end employees
of Comven, the purchese price and flnancing arrangements for the central
controllers and repeaters for the Comven systems managed by Motorcle and the
dutles performed by Comven to exercise control of its systems. Comven
responded on May 22, 1585. |t also submitted additional Informetion, orally
. requested by the Buresu, on June 4, 1985. The responses revesled that
Comven Is a pudlicly hel¢ corporation with over 150 shareholders. The two
ma jor owners are James E. Treach and Devid |. Jellum, who each own 28.5% of
the company and ere the Chlef Executive Officer and President, respectively.
Comven has 31 employees verlously loceted In Phoenix, Sen Dlego, Delles and
South Gete, Californls. Eight of them, Including Jellum and Treach, have
previously been employed by Motorole. Comven stated thet it owned the
centrel controllers and repeaters on Its systems managed by Motorols, that
they were purchased for varlous prices between $36,000 and $38,541 end that
all the purcheses weore financed by Assocletes Capltal Services Corporation,
® subsldliary of Assocletes Corporation of North America. Finally, Comven
set out the specific espects of Its agreements with Motorole which It
contends eliows [t to melintain reguler oversight of Motorole's activities. !
According to Comven, the following are among those factors: (1) ownership
of the central controller and repesters; (2) sccess to the centrai
controlier which ellows It to prevent operstion on the system; () recelpt
of coples of end user contracts, monthly computer analyses of bllling
generated and coples of work tickets for service and maintenancs on the
system; (4) the essignment of Mercle Je!lum to fuli-time responsidiiity for
overseeing th menagement of the systems.

Dlscusslon

14. Section 310(d) of the Communicetions Act, 47 U.S.C.
Section 310(¢), provides thet no stetlion license can be trensferred,
essigned, or dlisposed of In any manner elther directly or by trensfer of
contro! of a corporetion holding the !icense without the prior spprovel
ot the Commission. Thls requirement Is Implemented in the Private Radic
Services by Rule 90.153. The Act contemplates every form of control,
actual or lege!, direct or Indirect, negetive or affirmative, so that
ectue! control mey exist by virtue of specia! circumstances eithough
there Is no lege! control In the formal sense.
x. FCC, 351 F,2¢ 824 (D.C. Cir. 1965), gart, danled, 383 U.S. 967 (1966).
See e!so, Bochester Talephone Carp. v, U.S., 23 F. Supp. 634 (W.D.N.Y,
1938), aff'd 307 U.S. 125 (1939). (n determining whether @ trensfer of
control has occurred within the meaning of the Act, the Commission looks
beyond mere title or lega! contro! and considers the totallty of the
clircumstances ¢ ascertaln where actual contrel |les.

Starsc Brosdcasters,
inc., 87 FCC 2d 87 (1581); George E, Cameron, Jdr. Comunicatlons, 9t FCC 24
870 (Rev, Bd. 1982),
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1S. The Commission has recognized thet with the diversity of
fact patterns which con arise In the business world, no precise formula
for evelvating questions of transfer of control can be set forth.

J » 97 FCC 2d 349 (1984). However, It has sald thet
*(gJenerally the principle Indicle of control examined to determine
whether an unsuthoriasd transfer of contro! hes occurred are control of
pelicles regerding (s) the finances of the station; (b) personnel matters

and (c) programming.” S.W,. Texes Public Broadcasting Councll, 85 FCC 24

-T13, 715 (1981),

16. The Issues In this case sre (1) whether Motorola's management
contracts with Comven pleces Motorole In control of these Comven systems
without the requisite suthorization of essignment from the Commission and
(2) 1¥ such an unavthorized assignment has occurred, whether thers has slso
been a violetion of the 40 mile rule with respect to Motorole's systems.
Although there are numercus ceses Involving transfers of control In the
brosdcast srea, this Is a case of first impression In the private radio
srea. Obviously, the question of programming does not arise In 8 redio
service which serves 8s & condult for the communicetions of other pertles.
Since the Commission has different Interests with respect to the broadcast
services than It does for private radlo, a different stenderd from thet
enyncleted sbove mey be sppropriaste. In this regerd, the Commission has
recognizad thet broadcast (icensees have a responsiiity for the content of
the Information which they disseminate thet redic services which serve es
mere condults or transmssion finks do net. Cabiscom Genaral, Inc.,

87 FCC 2¢ 784 (1981). ‘

17. The Commission has dealt with the Issue of |licenses control
of e radlo system In the Private Radlo Services when discussing multipie
licensed and cooperative use redlo systems. £/ In Multipie Licensing =

: , Docket No. 18921, 24 FCC 24 510, 519
(1670), the Commission sald that the licensee should have a proprietery
Interest, 8s an owner or lessee, In Its system's equipment which would not
be taken over by third partles that It hired to dispatch. This would glive
the llcensee the abliity to exercise the degree of control of |ts system
which was conslstent with Its status es & |icensee and the reguletion of the
privete radlio service. [n subsequent decisions, the Commission did not
alter this baslc test for determining licensee contro! of a system. 2/

£/ See Rules 90.185 and 90.179, respectively.

2/ For a complete history of these proceedings ses, Janative Daclslon and
Eurther inquiry and Notice of Proposed Rule Making, FCC 81-263, 46 Fed. Reg
32038 (June 19, 1981); Raport and Order, Docket No. 18921, BS FCC 24 766
(1562) and Memorandum Opinian and Order an Reconsideration, Docket No.
18921, 93 FCC 29 1127 (1983).
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Finally, the Commisslion concluded thet the determining factor concerning
licensee® contro! of & system Is "that the licenses In fact exercises the
supervision the system requires.”

» Supra n. 6, ot 1133,

18. These standards sre usefu! when examining the question of
Iicensee control and mansgement contrects for SMR systems. With respect
. to cooperetive radio systems, the Commission has sald that I+ wlil “allow
licensees to contrect with third perties to serve as the [icensees' sgents
end handle day-to-dey operations of thelr systems." Jnhn S, Landss,
77 FCC 20 287, 291 (1980). In the brosdcest services, the Commission has
held thet It Is concerned wlith "the basic policles and ultimate contro! of
the station. Day-to-dey operation by an sgent or employee, gulded by
pollcies set by the llcensee are not Inconslstent with [Section 310(d) of]
Th- Act.m™ S.¥, Taxps Public Broadcas?ing Councll, supca, et 715 end n.2.
n National Associption of Regulatory Ut])lvy Cogpmissioners v, FCC, 525
FCC 20 630 (D.C. Cir 1976), which sffirmed, Inter plla, the Commission's
suthor ity to creste mnd reguiate privete carrier systems, such as the ones
et Issue here, the court acknow ledged the Commission's broad discretior to
exper Iment with new reguletory approsches for the purpose of encoursging and
maximizing the uvse of this new redioc spectrum. The Commission begen
llcensing SMR systems In 1978 bot 1t took some time for the SMRS business
to become wvell established. More recently we heve witnessed an explosive
growth In the SMR Industry. Entrepreneurs have Invested In SPR systems In
all major cltlies throughout the country. As the SMR Industry has matured,
llcensees have Inevitably sought to avs!l themselves of a varlety of methods
10 operate and manasge the!r systems. (In this dynemic and developing
marketplace wve wish to aliow maximum flexIbliity to these entrepreneurs,
consistent with the regulatory restraints Imposed by the Communications Act.
We aisc wish Yo sssure - licensees may employ 8 verlety of options so that
they moy provide an eofficient and effective communicetions service to the
pudbllc as Quickly ss possibie. In light of these public policy objectives,
and as o genersl proposition, we see no reeson why SMR licensees should be
preciuded from hiring third parties toc menage their systems provided that
the licensees reteln a proprietary Interest, elther as owner or lessee, In
the system's equlpment and exerclse the supervision the system requires.

19. Turning to0 the specifics of the Motorols management conrtracts
vith Comven, the Bureau finds that an unauthorizm¢ trensfer of control has
not occurred. Comven owns both the repesters and the central controller for
each system. The financing Is with ® finence compeny which Is Independent
from Motorole. Addlitlonelly, there ls no evidence that Motorols sells eny
oqulpment to Comven for s reduced price In return for managing the system,
Petitioners have not presented any facts which distingulsh Comven's purchase
of Motorola equipment from eny other SMR licensee purchasing equlipment from
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Motorola. B/ Further, the contracts provide that Motorols must perform

Its functlfons pursuant to the supervision and Instructions of Comven.
Should this fall to occur Comven can terminete the agreement and exercise
full-responsibility over all matters Invoiving the operation of the systems.

See S.¥. Yexas Pubiic Broadcasting Council, supra, at 716,

20. Since Comven owns the systems and exerclses spproprlste

- supervisory control over them, we are not concerned with the division of
gross revenues for management services. As long es o licensee maintains the
requlisite degree of control necessary and consistent with Its status es a
licensee, we wlll not question Its business judgment concerning the
agreements Into which It enters.

21. Whlle we have conciuded that Motorole's management egreements
with Comven did not result In an unauthorized transfer of control, we
cannot reech the same conclusion with respect to Its Involvement wlith
Statlon WRG-816, licensed to Mt. Temelpals Communicetlions. Motorols has
stated that pursuent to a site rentel agresment In which It peld
Mt. Temelipals @ monthly fes, Mt. Tamsipals transferred suthority te
meintain end operate Its system to Motorole on April 1, 1984. On that dete!
the end-user agreements were trensferred from M. Temalpels' name toO
Motoroles, Motorola begen opersting the system, blliing the users end
recelving 100 percent of the revenuss genersted by the system. Motorols
itse!f has characterized this situation as » "de fecto transfer of control.®

22, Motorols argues thet this unauthor!asd trensfer of control
occurred because no management sgreement was entered Intc. However, the
standard menagement contract submitted by Motorols, which It states It uses
In situetions where It Is ecquiring s system, provides for essentially the
seme terms 8s the orel agreement It had with Mt. Tamalpals, Including
Motorola's recelipt of 100 percent of the proceeds. We fall to see how
reducing such an agreement to writing removes It from the category of
unauthorlzed transfer of control. With respect to management contracts
executed In connection with the assignment of an SMR system, as the
Commission stated In Starso Broadcasters, Inc., xupra, 8t S4, “"when o
prospective purchaser exercises mansgement suthority, premature transter of
control may result.™ It Is clear that Mt, Temalpels' April 1 transfer of
Its proprietery Interest In and control of WRG-816 to Motorola for a monthly
renta! fee constituted sn unauthorimd transfer of control.

B/ While petitioners have Intimated that such may be the case, they have
presented no evidence to thet effect.
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23, In Stereo Broadcasters, Inc., supra, the Commisslon denled
8 reneval application where It found that the parties had conducted e
contlnuing effort to conces! an unauthorizmd transfer of control from the
Commisslon. However, In Deer Lodge Broadcasting, Inc,, 86 FCC 2d 1066
(1981), where the Commission determined that there was no Intent to violate
the Act or rules and no attempt to conceal the transfer, the Commisslion
concuded thet o forfelture and short term renevel were approprliate. The
focts In this cese do not Indicate that Motorole or M+. Tamsipal!s entered
. Into thelr agreement with an Intention to viciate the Act or Rules. A

menagement contrect In the Speclailzed Moblle Radic Service Is a new

development In the SMR community. As 8 result, licensees had few guldelines
upon which to base thelr transaction. Moreover, Motorola has provlided
complete detalls concerning Its relationship with Mr, Tamalpals end hes
admitted the Impropriety of Its conduct. Thus, while approval of Motorola's
belated request for assignment of WRG-816 iIs Inspproprlste, we conclude,
consistent vith Daer Lodge, that the uitimate senction of denlal of MW,
Tamelpalis' pending renewa! application Is not warranted.

24, Accordingly, Motorole's applicetion for the sssignment of
station WRG-816 wlill de dismissed. M+, Temalpels' renewal spplication for
WRG-816 w I1l be renewved for only & one year term. Flnally, M. Tamalpals' !
eligiblilty as @ we!lting Ilst applicant for additione! frequencles for
WRG-816 terminated on Aprii 1, 1984, the date Mt. Tamalpels trensferred
contro! of the station to Motorols. Therefors, Mt. Tamalpais' waiting list
application Is dismissed. ‘

Conciusian

25. The Buresu has determined that 1t Is permissibie for !icensees
to hire entitles to manage their SMR systems, provided thst (icensees do not
contract avoy thelir control of the system. At a minimum, this mseans thet
a !icenses must have o hana fids proprietery interest and that It exercise
t+he supervision over the system that 1t requires consistent with Its status
es |lcensee. Based on this standard wve heve found that the management
contracts executed between Moctorols and Comven were proper. However, ve
elso find that Motorols sssumed da tactn control of WRG~816, licensed to Mt
Teralpais, Inc., without Commission approval. In spite of the guldelines
provided In this order, we note thet, as the Commission hes relitereted many
times, the question of whether a transfer of control has occurred cen only
be determined atter an evalustion of the facts In each case. Therefore, In
doubtful and borderline cases, doudt should be rescived by bringing the
complete facts of the proposed transaction +c the Commission's sttention for
o rullng In advence of eny consummation of the transection. M¥WIZ, Inc,, 36
FCC 561, 578 (1964), racon. danled 37 FCC 685, atf'd sub nom. Loraln.
Jmma.l_rmn.nnx v. ECC, 381 F.2¢ 824 (D.C. Clr. 1965), gort, danled,
383 U.S. 967 (1966).
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26. Accordingly, the Atcomm end Big Rock Petlitions to Dismiss
filed egainst the Motorole applications for SMR systems loceted in
Callfornia ot Mt. Diadlo, MeKitirick, Montrose, Corona, Escondido, Sen Diego
and Grass Valley are DENIED; 9/ the Atcomm and Big Rock Petition for
Reccns Ideretion of the Buresu's denlal of their Petition to Dismiss
totorole epplicetions for SMR systems In Kemliton and West Orange,

New Jersey; Huntington, New York; Towson, Maryland and Bull Run, Virglnla
s DENIED and the Atcomm end Big Rock Petition to Dismiss the essignment
application of Motorole Is GRANTED. Therefore, Motorola's assignment
epplicetion for SMR sytem WRG-B16 llcensed to Mt. Tamalpals Communications
Is DISMISSED, Mt, Tamelpalis' walting list epplicetion for edditionel
frequencles 15 DISMISSED and Mt, Tamalpelis' renewal spplication will be

granted for » one year term.
A
/

Robert S. Foosener
Chlef, Privete Radlo Buresu

8/ 0Ot the applications Iisted, only the one for San Diego ves selected
In the lottery. It was grented conditionally pending the outcome of this

proceeding.
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APPEND I X

Petition to Dismiss Motorola's M+. Diable Applicetion, flled
October 1, 1984, by Big Rock and Atcomm.

Comments flied October 15, 1684, by Faging Network of Sén Franciseo.

Opposition to Petition to Dismiss the Mt. Diable Appticetion, flled
Octoder 23, 1984, by Motorola.

Comments flled October 26, 1984, by Port Services Company.

Reply to Opposition to Petition to Dismiss Mt. Diablo Applications,
flled November 14, 1984, by Big Rock and Atcomm.

Conditlional withdrews! of M+, Disblo application proposed by
Mctorols on November 20, 1984,

Jolint Patition to Dismiss all Motorola California Applications,
flled November 29, 1984, by Blg Rock end Atcomm.

Repiy to conditional withdrawe! proposal filad on November 30, 1984,

Comments flled December 6, 1984, by Paging Network, Inc. concerning
California app!ications,

Joint Petition to Dismiss Motorols Applications In NY, NJ, MD and VA,
filed December 7, 1984, by Big Rock and Atcomm.

Comments flied December 11, 1884, dy Paging Network, Inc. concerning
Motoroia's NY, NJ, MD, VA applications.

Comb Ined Opposition to Joint Petitions to Dismiss all Motorola
applications, flled December 14, 1984, by Motoroia.

Bureau letter deoted December 19, 19684, dismissing Blg Rock and Atcomm's

Petitlons to Dismiss Motorola's NY, NJ, MD end VA gpplications.

Joint Petition to Dismiss Motorola's Assignment Application for
Mt. Tamalpals, filed December 27, 1984, by Big Rock and Atcomm.

Comments filed January 14, 1985, by Paging Network, inc.

Reply to Motorola's Combined Opposition to Joint Pet(tions to Dismiss,
fiied Januery 14, 1985, by Big Rock and Atcomm.
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Joint Petition for Reconstderaﬂon‘o'l‘ dismissal of Petition to Dismiss
Motorola's NY, NJ, MD and VA gpplications, filed January 18, 1985, by
Blg Rock end Atcomm.

Opposition to Joint Petition to Dismiss Assignment Application, flled
Januery 22, 1985, by Motorols.

Reply to Opposition to Joint Petition to Dismiss Assignment Application,
flled Januery 30, 1985, by Big Rock end Atcomm,

Opposition to Joint Petition for Reconsideration, filed by Metorola
on Jsnuery 31, 1685,

Bureau's February 12, 1985, request to Motorols for information
concerning management contracts.

Motorola's February 26, 1985, reply to the Bureasu's February 12
request for Information.

Blg Rock and Atcomm's March 13, 1985, letter concerning Motorocle's
response to the Bureau's request for information.

Bureau's Aprii 24, 1985, r:oq-.ues‘r to Motorola for addlitions! Information
concerning management agreements.

Bureasu's April 29, 1985, request for information from Canvan;

Motorols's May 15, 1985, response to the Bureau's Aprii 24 request
for mdditional Information.

Comven's May 27 and June 4, 1985, replies to the Buresu's April 29
request for Informatlion.

Blg Rock and Atcomm's July 1, 1985, reply Yo the information furnished
by Comven and Moctorolas.



