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APPENDIX

Before the
Federal Communications Commission

Washington, D. C. 20554

In fhe Netfer of

ApplIcations of Motorola, Inc.,
for BOO ~Hz Speclel Ized Mobtle Radio
Tru"ked Systems I" eel Ifornle,
~e. Yo~k, Ne. Je~s.y, Me~ylend and
Vlrglnl!

ApplIcation of Motoroll, Inc., for
AssIgnme~t of A~thor'zatlon of
SpecIalized MObIle Radto StatIon
WRG-816 at ~nt Temelpals,
Ca I Horn ta

t
)

) FIle Nos. 507505,507.75,507.73,
) 507333, 507330, '07'09, 508813,
) 50e124, 508046, 507477, 507511
)

)

) FII. No. "8891
)
)
)
)

ORDER

"sued: July 30, 1985

1. Th. Prl~lIt. Radle Bureau hiS before It fer conslderltlon Pefl'tlo"s
'to D15," 1'5 App licit Ions of Nclfo~ole Inc., fl led by Atcomn, Inc. and BIg Rock
eolftlllU fI Ic ,1' Ion s, Inc. The pet It Ions • ere f lied on October 1, , 9&4, Ind Ire
addre5se~ to IPP! Ic,""ons filed by Mo"torol. for "e. 800 Molt Trunked
Spec ta "zed Jl'-ob lie ~ed 10 (SM~) systems loca"tad In Callforn II Ii Mt. Dleb 10,
McKlt"'rlck, Montrose, Oorone, Escondido, Se~ Crego and Grass Valley. ~e

PetItions to Dls~lss er, based on allegations fhet Motorola, through the
use 01 management contracts, hiS assumed d. facto control of SMA systems
lIcensed to Comven, Inc., Port Se~~lce5 Company, .nd Mt. T~lp.ls

ColMlunlee'tlons, In ~Iolatlon of Section 310(d) of the ConnunlClfJons Att of
193', IS emended. ThIs section of tha Acf requIres CommIssIon ~p'pro~el

pr lor to eny tran5fer~ of contro' of • fac' 1J1'y licensed by the' , .
Com", Iss Ion. lJ It Is alleged by p.f It 10l'Mlrs thet th Is unluthor I.~
assulIlptlon of control resulted In I ~Iollflon of Rule 9O.627(b) whfc!\
pr.c Iu des, wIth I'm Ited excep't Jons, the au1'hor I• .,. Ion to • license. of
more than one S~~ s'(sfelll within 40 IIfI.s until ell of fhe chenn.ls .Ire~y

ISS Igned to 'that IIcens•• Ir, It le.s'" 80S loaded. Mo'torola hiS svstems
In the ere.s In qUlstlon end thlse sysiems ere not a'i 80S loeded. The
PetitIoners contand that fhese unauthorIzed transfers of con'trol of SMR
systells to Notero I. ra I.e character Issues concern:'ng Mo+orola's
quallflcat 'ons to be • Com.lIss Ion fleensee. Also before us I. I Petl'tJgn
for Reconslderetron of the d.nlel of I PetitIon 1'0 DIsmIss Motoroll's
app I fcat Ions for ne" frLlnked S~ lylf..5 rn t;M'lllton and West Orange"
He. Jersey: Huntfngfon, Ne. York; Te-son, Meryland and Bull Run, VIrgIl'll.,
based on thl alleged characfer Issues arisIng ou"t of n~torola'5 lIenagenent

lJ Petlfloll.r. Inf1'ral'y alleged ttlet Mo+orole also hed a lIIenag..nt
conl' r ac t • Ith Pe; Ing N.....ork of San Franc Isco, Inc. Peg Ing He""ork flied
Comments sta"'l"g that It never had a ~ana9ement con"tract with Motorola.
~eTI"t'on.rs SUbseq~.ntly conceded 'thl$ feet tn theIr January 30, 1ge5,
-~eply to OPPOsIl'Ion to JoInt Pe"tltlon to Dismiss Appllcatlon.-
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contrlllc'ts In Cllffornll. Z/ The Petltton for Reconslderltlon ••, fllad on
Jenulry ", 1985.

-- . 2. On December 27, 19B4, petI'Ioners a'so ffled III PllltI1'lon 'to
01s", III 'the aprJ 1Ieat ron for ass I"nment o·f luther '.1'101'1 of '401'01"011 fo,. _
systlll'" WRG-816, lIcensed to Mt. Tamelpels CoImlunIce'tlol'ls, loca'tad e't

.Mt. TalTllJlpeJs, Cillfer"' •• J.J Pe't''troners ,"ege 'that Mo1'o,.ole contrec'ted
to rece rye 100 percent of the soyst. r8"'lIInlJeS .h fie 'the license r..lnad In
'the nem. of ~t. Temelpels Communtcetlonl. The petItioners e••ert thlt the
pl.lrp056 of ~tero Ie's uneuthor I.d .ssu"'~trO" of control and Its delayad
filing for asslgn"'en1' of euthorl.flon ••s to protect Its eppllce1'lon for e
ne. system at fl4t. Dllllbio. They else IIIrgue that Motorole dellyad fllln9
the ass '91'1"'8"1' IPP I leltlon, Ilthough It hed .'reedy ecqulred 'the
Mt. Ta",e'plls system. so thet ~. T.eJpels' application .ould net be
removed from the top of the •• 11'11'151 list for iliad It lonl I frequencIes. AI

8ec;kgrCNnd

3. Pef Iteners c II I'" Matoroll" ..neg..nt contrect COftltltuta5 p
• SI' 11c10 t ..ensfer of sys"''' con1'..ol. They f\!rther allesJe thl't under 'the.e
contracts Motoro la purchases 1'he central controller frail the lleens..,
pro\lldes the IIllrketlns, cus'tCllfter billing and and syltam ulnten.nc;e and peys
the .Ite rantel In return ~r 70 to 80 pe~cent of the gross ,.ecelpis of •
• y.te"'. ,,, support of these asseri Ions, pe'fI1'Ioners he~e sublllrted efflde., Its
fro'" Peter C. 'adetford, General Pe,-tne.. of BIg Rock ConK.!nlcatlons. 8nd
Johnny L. Champ. PresIdent of Nctek Englne,r'n9 IftC., stettng thet MQtorole
per50""e' offered f~em ~enagement contracts conslstant .'th the above
'terms. Pe"tlone.. s heye elso submItted a copy of an Internll Mo'toroll
publlcatron reterrlni to Motorole-meneged SMR syst..... es "our" systems,
and III user agreemen1' between Motorol. and .n end·user of a Mo~orole-maneged

SMR systam whIch Idenilfles fl4Dtorole as the owner-licensee.

---_ ....-_--.
ZI The Bur.au dan led 'the P.tlt'on to DismIss on December '9, 1984, because
'the IIIeS8tlon5 of vIolatIons In Callfo,.nll did not p,.ovlde a basIs for
de'aylng 'the g,.ants of Motoroll" IpplIcl1'l0ns In Ne. York, Ne. Jersey.
Nerylend and Vlrglnle.

'J} For a cOilplet. list of the sIgnIficant filings In thIs caM••ee'the
etteched AppendIx. The t.en1'y-elghth fIling .as sublllrted on July 1, t985.

J/ A~~rlcatlons for trunk,d chlnl'lels at 816-821/861-866 MHz ere processed
on • first COIte, fIrst s.r"'ed bl.'s. If appllcai'ons cennot be processed
'eeau.e of I.ck of spec:trum, they ere pIeced on I welting Itsf Ind grants
ere .Ide 8S chennels bKOfne available. A license. 1$ r8lnOyed frClftl the
.elt'ng 11,1' .hen chenne's er. granted to It; this Includes ehennels
~.cefYed 'th"~gh assrg~~nt or transfer.

..
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•• Motorol....kes th. follow Tng .rgu.nts In Its Opposltloi\ 1'0
the PetItIo". to Dlsll'IIss Its Cellfor"'e, New York, Ne. Jers.y, Maryland and
Vlrglnle appllcltlons. First, It ~alnt.'ns th.t management eontrect. are
com~on ••thods for SMR entrepreneurl' to acqulr. the technical, mark.tlng or
flnenclel expertIse necessery to etfrlet uSers. Second, It .elntelns these
contrlcts pro..-Ide efflctent servlce ...o th, .nd-user, of p,.,It..... cerrle..
(S~R) syst.ms and opt 11111. the return on the IIc.ns.." Inve.t_nt.
Motorola elso contends thlt tha "censee, WhIch contn.ct for tts Nn.g....n't
-s.rv Ices III Inte In the requ Is Ite degree of control over th.lr feclll't res and
fulfill theIr responsrbllrttes I. Comllllision Heansee•• This Is r.flec'ted,
Metorole contends, In 'the fec:t th.t the.e IIc.nsees continue to own 'the
contro liar end trl"sm Itters end cont Inue to ...rclse ov.r"llI suparv Is 'on
over the op.rltton of their SMR 5~stems. Motoroll 1150 submIts the
Ifflde"lt of Alcherd Wycoff, the author of the n••sl.tt.r, who stete. 'the'"
·ourw referred to systems usIng Motorole .Qulp.."t.

5. In It. OpPolltlon 1'0 the PetItIon to DllIlIss Its Ippllclflon
for esslgn..nt of SMA st.tlon WRG-816, Motoroll ecknowledges that although
It • anted to ecqu Ire WRG-e16, 11' liso .antad to re'teln 11'1 ell;lbllity to
pros.cu .... Its Mt. Diablo appllcetlon. Motoroll IndlCltes It ent.rees Info
".gO... 18tlo"l to buy WRG-816 I" lat, 1983 and signed a~ SMA Asset Purchase ~

AQr.e~.nt In February '9~ .Ith I ....rg.t det. for the transfer of 1'11'1. of
April 1. '984. It antlclpateel thll't the sys1'. 10ldlng It that 1'1_ .ould
allow the Iftllnten.nce of ~ctorole's Nt. Diablo applJc.tlon. Motoroll
CClnc:.des that 11' hiS -bIlled .nd op'erat'd" th. syst.. sine. April 1" 1984,
end st.t.s 'n It. lub~15slon to the ~151'on that '1' hiS hed ·de tacto
confrol of It.tlon WAG-816 ft slnc. thet d...... Motorol. elso Itlt.S thet It
dId not file the liS Ignlle,..1' epp IJc.1'lon for WRG-816 until Aprll 4, '98., and
'thet 'the .ppllcltlon .e. "Ithdre.n on Mey 4, 1984, because Motorotl b.lte~.d

'the Iys'tem .IS not loeded .~d thlt If the IPpllcetlon ••re granted It would
be prec luCSael frOll purlu~ng Its Mf. Dteb 10 IPP Itcatlon.

6. Despite the wlthdr.. el of 1'h. IS5lg...nt appllcetlon, Motoroll
stlt.S It orlliV agreed to contInue to op.rat. WRG-8'6 end rec.lved 100
perc.nt of the sys"'. revenu.s I~ exehlln;e for a IIOnth I., fee plld to Nt.
Tatlelp. tl Co.,mun leetlon•• pursuent to I SIte Rente I "gr.....nt s IS~.d on Merch
6, 1984. SubseQu.ntly on Novemb.r 27, 1984, Motorole r.sub~ltted l'ts
.pp liCit Ion for ISS IgnNnt of WRG-816. Motorola stetes II'though 'this
.11'1.18"" Ion .IY show Impropr lety, It Is atyp Ice' of the lI.y It conduC'ts 11'.
buslnass a"d I. I breech of Its stendlrel operlt'ng proeedure5. It .. Infalns
It resulted frolft e serle5 of .-ploy.e errorl end personnel cheng.s.
Motorola elso .fet8s fhet to prev."~ • reoccurrence of thIs type of ICilvlty
If hiS hnpIM.I'l~.d I co"tlnuous r.~I.w of pending ..neg...n'" agreements end
rev I.ed Its end"user egr....nts to reflect th.... It Is the _nager of In S~
Iystem. Motoroll requests thlt It b. Illow.d to pursue Its Mt. DIablo and
O't"'.r .ppllcatlonl, If 11'5 .ssfgnNrlt ep~lIcltJO" Is denIed.



7. In order to eyaulafe the nature of thl manegem.nt contrect.
~nder dlsput., on FebrUlry 12, '985, the Bureeu r.q~.sted Motorol. to 5u~lt

copl,s of ell executed or proposed management contracts wIth eo.v,n, Inc.,
Port -Serv Ices Company ~nd Nt. Tame Ipi ,. Conwnun rcatTons. On 'ebr....~ 26
MOtorola sub~rtfed executed contracts concernlni the management of eleven
800 MHz frunked SMR sy~teml lIcensed to Com¥en, Inc. One management
contreet, coyerln9 seven systems••11 dated Jenuery I, 198'. The remelnlng

-four contracts ••r, dated Oecember " 'ge•. No'torola elsofurnl."ed an
une.xecuted copy of 'i's standard mlnegement contrect .tl ,eh It hed offered to
Port Serv'ce. Colnplny. MOtorola stated that nl80tla1' Ions. Ith Port 5e,.... ree.
had broken off Ifld no 19r.eme"'t ••5 enfered In'to. In addItion, Motorola
provIded the undated S~ Asset Purchase and SIt, Leese Agreements which .ere
e.ecuted • 'th Mt. Taft'lal"als Con'I"nlcat1on. on March 6. ,ge.. Motorole ,Iso
provided fts generic SMR Asset Purchasl AQrelMent which 'ncludes provisions
for Motorola to manage en SMR sylt_ until the Conn'II'on hes approved the
assrsnment of 1'he license. Flnelly, Notorola sub_totted Its rev'sed SMR
Mobile Redlo User AgrHlNtnt which 11' hes b..", ullng since June 1184. The
end-user Igree".ent IdentIfies Moto~ole IS either the own.r/llcens. or
..n-eler of the sys't••

8. The ferms of the beeuted Ilanag..nt contrKt. e 'th ee.ve,. ere.
substantIally the same as the .tanderd confrlCt offered to Port Services
Complny. The ter",s reflecf ttl.t the Ucens... 111 provide the centre I
con'tro lie,. end repeaters ~r the • .,st.., I.e., 'the necessary redlo
equlp",ent. Th. services provIded by Mcforola under confract .,..
Insfilletlon, r"eludlng entennes and ceblel; te.tlng of equ'PNnt, pey.nt
of .ntenne sttt charges: .alntenence; aerket'ng. pramotlon end .ale,;
cu s1'o..e,. b 111/ng sind co lIect 101'11; end updates to .ystems I5Othr,r.. Any
cos 'h 0" add rt Jon at 1q&l1pment ,nd supp lies assoc lated • Ith ttles••erv lees or
ttle operet Ion of tb. SMA system are 'to be p.ld for or prov Ided by ~1'orole.

As cempen.I1' 10" for fhese sery Ices MDtorola receives 70 percenf of the
-en1'hly gross collectIons receIved fr~ .nd-us.r customers of tha .yst~s.

'" The eontrects .re effectIve for fan years and are r.ne.lble ,1'
Notoroll's sole opflon for .n additional fly. yelrs. Any default or breech
of 'the lftan.9a~nt agreement .hlch Is not ,...-dl.d .Ithln '0 dlyl Is grounds
for fermlnatlon b., .Ifher plrty.

'" The lIl.n.g.....nt contrect for CoMYen, Inc.'s 10 d'lanneI.S~ .tltron
KNCB-962 loca't,d .1' MenuMnt Peek, Cal1for,,', provides that Motorola will
receIve 6' percent of t~e gross recalpts.
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.,.
,. In eddltlon to the ,boye servIces provided by Matorole, prov'sJons

whIch .ere nof Included In the Jen~ary C menagemenf contr.ct .ere edded to
the December 5 co~iracts. These provl510ns reQuIre Motorola to notify ."
end-u5ers. 'tha't eomven, Inc•• '5 the sys.tetn licensee end ihet stry Ice's
bltnQ offered under. management contract with Motorola .erwlng es the egent
for Comven, Inc. ~10rol. Is 11$0 requl~ed to ensure eomv.n can eccess the
I'(St8ftl'S cenfrll controller.

10. The generIc Asset P~rch'5e Agreement, .hlch Moioroll
,tatls It uses .hen It .Ishes to acquIre an exIstIng SMR system through
ess Ig rlftlent, conti Ins e prov Is Ion Incorporet Ing • con1~poreneous lIlanegeiller.'t
contract whereIn Motorola ~n89's the purchlsed system pendIng ~11.lcn

approvel of en assIgnment appllcailon In return for 100 percent oi the
revenues. Although the Asset Purchasl Agreement enfered Into by MDtoroie
end Mt. Temalpats CommunIcatIons dId not contain SUch a provIsIon, the'r
SIte Leise Agreement provIded, In peregreph 20, that If ConwII•• lon approval
"ed not bMn ob.... ln.d by the tIme 'the agr Hlllent • IS execuied, Mo'toro Ie • ou Id
ope,.e'te the Iyste", unde,. "t. TaNlplIs' Itcense until 'the essrgnMent ••5
irented by the COf7Iftlsslon. I" Iddltlon, Motorole st.'ted that .tt.r 'ttle
eSslgn",ent eppllcltlon .IS wlthdr•• n on Mey " '98', Mo'torola end
..,.. Te"'llplls orefly egr..-d the'" Mctorole .ould .enege the Iy.t. In retu,.n ~
for 100 percent of the revenue••.

'1. On April 2~, '985, the Bureau requested Motorole ~o pro~'de

eddl'tlonal Inior",e'tlon. Mo'torota.1S asked to describe In deten the nature
and ekten't of Colllven's responst'bllttles IS a licensee '11th respect to eech
of the ~en.ge••nt cont~ects pre~louSly sub~ltt.d. The le'tte,. also requested
Motoroll to provIde the besls for Ifs vIe. thai these agreements did not
cons'tlt"t. tr.nsfers of conTrol or 'tloletlons of RLile 9O.627Cb). Motorol.
responded o~ May 15, 1985. It poInted cu't thet the egreemen't•• Ith ~en
pro~ Idld that Mo1'oro II .o\lld perfor-If. ell Its Nnege,.Ia' ser~ Ices under 'the
superv Is 10,.. Ind p",.suent 1'0 the InstructIons of Coat\ten. M!:>1'orola further
noted thet Co~en contInues to be the Ilcens.. of the Iyli. end II the
entrty responsIble· to the CoMmIssion fOr the ope,..tlon of the sy.tBm and
eoll~llance wIth ColllIIlsslon r"les. Motorole fur1'her poInted 'to the eddl'tlons
1'0 the Dec.ftIbe~ 5, '98••gr.ements providIng If would fto'tlfy I" us.rs that
Co"wen • as the 'ySf_ Ilcen.ee, requ I,. Ing It 'to proy rde CDnven wl'th 'the
Inforlllit Ion necessery 'to access the systems' centrl I cont~ollers, end
Nndatl"9 'the Invol~e",ent Of ee..en In estab"SI"'ng the prIce sched"l. end
Iny f!'Iod If Icatlons th8re1'0.

12. Wlttl ,.espect 'to the questIon of transfer of- co,.1',.ol. Notoro'e
esserted thet 'ts ~.nagement con1'rac'ts .Ith eomven .e,.. cons'I'ent .Ith
the eo-'sl'on's polley. Thu~, " s'efed thlt M:)torole hid no ability or
,. Ighi' to de"e,. .. Tne Co",~en 's polle res or ope,.atlons, or 'to doIrllnate Its
corporet. effetrs, sInce l't ..anaged the sysi8m und.r 'the supervlslo" end In
accordanc•• Ith the Ins'tructfons of Comve" under egreemen't5 wh Ich cove,.ed
day·i'o-dey IIBnagefllen1 8et Iv It les. MQtorolll further .e" forth 'thet It held
no s1'ock In eonven and • IS not I NJer c,.ed Itor of Comvel'l.
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13. On AprIl 29, 1985, the BurBlu addressed ques~Jons to CoMven.
The questIons concerned the offIcers, dIrectors, sharehold.rs and employ...
of CQmv.n., the p~rche$e prIce end flnancrng arrengements for the centrel
controllers end repeaters for the Comven 'Y5t~S ~naged by Motorol. and the
du1 les performed by Comven 10 .~erclse control of Its systems. COm¥en
responded on Ney 22, '985. It elso sublrlTtted addltlonll InforNtron, -orlllly
requested by the Bureeu. on June " 1985. The responses reyealed thet
Comven Is e publIcly hel~ cor-peretlon .lth over "0 shereholders. The two
IftIJor ()tIners are James E. Treacl'! end Olvld I. JellulIl. who eech own 28." of
the compeny and ere the Chief Executive Offlc;ei and Pre.'dent, respec:trvely.
Colllyen hiS 31 "ployees vlrlously lceeted In PhoenIx, Sen DIego, Dlrtas end
South Glt•• Cillfornli. Elshot of th_, Including Jellu'" end Treech, heve
prev lous Iy bHn 8IftI:I10.,.ed by Motorola. Comven st,ted thet It owned the
eentrel controllers end repeet,rs on Its Sy5t~s meneged by ~torola, thllt
they .ere purchllied for ver lous pr lees be11r..n 136,000 and 131,541 end 'that
all the purche.es were fInanced by Assoclet.s capttel ser~ lca. Corporetron,
a subs ICI lary of ASloe le'te!- Corpore'lon of Nor'th Alner lee. Flnelly, Contven
.et Oyt the specIfIc: aspects of Ifs egreemenots • loth Mctoroll whtc:h 11'
eon'tends allows It to ..e1nieln regular oversIght of Matorolels acflyltles. ~

AccordIng 'to Comven, the follOWing are -.on; those factorl: (1) oernerltllp
of ~he centrll con'troller and repeeterSi (2) ICcess to ttle centre'
controller wtllch ellows It to prevent opere"tlon on the sys't_. (3) receipt
of copIes of eftC &.Iser contracts, inon'thly cOll'lputer anlly.es of bIlling
genereted end copies of work tICket, for s.r~lc. end Mlnfenllnce on the
Iystem; (4) the asslgn"'ent of Mercle JellulII to f1J1I-tIM responsibility for
overseeln~ "th menagement oi the systems.

ol$cyn Ion

". Section 310(d) of the CommunlCI"tlons Act, .7 U.S.C.
SectIon 3'OCCl), p~ovlde! 'that no statIon Iteense can be t~ansf8rr8d,

esslgned. or dlspos8d of In eny ..nner either directly or by transfer of
control of e corpo'retlon holdrng the license _ f1'houf the prIor epproye'
of the COIIIllI.'on. This requrr...nt '5 ImplIMnied In tha Prlvete Redlo
Serylces by Rule 90.'53. The Act eontempletes every fo~~ of control.
ectLiel or legel, dIrect or Indlrec:'t. neg'frve or If11rtM1'Iv8, so'thet
ectUI!l! con1rol ..IY 8)ds't by ~lrtLi. of speclel clrculhstenc8. Iithough
'there 15 no legel control In ttl. 10nnel 51nSI. Lor,ln Jouro' I P'slny
y. FCC, 3" F.2d 82. (D.C. Clr. 1965), "rt. dlal.d • 383 U.S. 967 (1966).
Se. elso, 'esb-st'r TtlapbAn' CorD. y. U.s .• 23 F. SupP. 634 fW.D.N.Y.
1938),~ 307 u.S. 125 (1939). In deiermlnlng _hef~.r a trens~r of
control has occurred .11'I'IIn the 11188n'ng of 'the Act, the Cc:ImIItlssloPl look~

be.,.ond .er. fltle or '.gal contro' Ind considers the totellty of 1'''.
cJr-cu_stlnces to ascer-tel" .he,., .ctuel control lies. StorM Bradell"r',
~, 87 FCC 2e1 87 (, ge 1); Gw::zcg. E. ~ron. Jr. Cqrmun Jc.tIS£Ui, 91 FCC 2d
870 CR.v. Bd. 1982).
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"_ The CommTsslon has recognized fha' wIth 1he dlYeraJty of
flct p.tterns "hlct'l cln .rlse In "the busIness wo,.,d, 1'0 precIse for.ul.
for eYII".t Ins ques"t Ions of transfer: of control can be set forth.
!fD1 'Dt.rnltlonal. ac, 91 FCC 2d 349 n98.). HO.'\I,r, I'" hiS Slid thet
tt(gJener.'iy the princIple Indlcle of control ex.lned to deter. In. '
.het"er In una~thorl.d 't"ensf,r of contr-ol has oc:curred Ire con"'rol of
pellcles reglrdlng (e) the frnances of 'the statlo"5 (b) personnel IIItter.
and ec) progremmlng." .Ll. Ie-es P~1)J.[c. Brgldc:utl= CoYnell, 85 FCC 2d

.",, ", (19B1). .

16. The Issues In 11'1 Is case a"e (1) whethe" ~toroll's lIanegernent
contracts. 11h Com~ln pllces Motorol. In cont~1 of these ~en ayst..s
.Ithout the r.qulslte ."thorr.tlon of esslQnment frOlfl the CalNnlsslon ."d
(2) If s~ch an unluthorlZ8d ass'gnment hIS occurred, wh,ther thare ha. also
bee" a ... lol,'lon of the 40 .fI. rul, wIth respect to J,b1orola" ayat_••
Alfhough the,.e I,.e numerous CI.I. Invol... In9 'trensfer. of control In the
broadclst er•• , 'thIs Is I CIY of flraf Impressloft In the prIY.'ta redlo
er... Obviously, thl questIon of progremmlng does n01 .rla. In • redlo
serYlce whIch I.""'.' IS I cond,,'t for the ~nlcl110ns ofo1'hlr pertl.s.
SIne. ;he Commrsslon hits dlffer.nt rnter.sts with r.spec1 to the broadcast
ser¥Ices thin ft does for prlvlt, redia, • dIfferent stlndlrd fra. thl'"
enuncIated ebove may be Ipproprf.te. In thIs reglrd. the Commls,lo" has
r.cognlad ttlet broadelst IIc.nsees hl\le I responllblllty for the c:on nt of
1'1'1. Infor.ltlon which thlY dlss_tnet. 1he' ,.edlo a.rvlces which a.r IS
_rl conduIts Of" tranSlft5slon links do not. Cablee:CI'I Genarll. ~,
87 FCC 2d 78. (1981).

17. Th I CoIMI s s ron hIS dee It _ I1h f1\1 IISUI of Ilcen..e centro I
of I radio .ystlm In 'the Prl"ete Rad10 Ser..,lces .hen dlscuaslng .ultlple
Ilc.nsed and cooper.tl...e use radio syst..,. jJ In Multlpll LleanslQQ ­
Slflt¥ Ind Spiel.] eadro'Slrvrces, Docket No. 18921,24 FCC 2d 510, "9
(1970), the eomm'ss Ion said 1hlt thl trc.ns.. ahou Id he¥1 a prop,. I.te,.y
Int.reat, I' In OIrnl" or I.ssee. 1ft Its aystllll's equlp_nt .hleh would not
bl teken OVI" by thIrd pI,.tlls that It hlr.d to dIspatch. This would gtve
the Ilcen••, 'the .b Ill1y 'to ••rcl.e thl deg"" of confrol of Its aystem
.hleh • as cons Istent .I'ttl Its .t.'hIs e. I licensee end fh. regu 111' Ion of 'the
prl .... t. radIo s.rvlce. In subSeQuent decIsIons, th, ~llslon did net
,Ite,. 1'1'1 rs be 5 'e ....s t foro detel'1ll In Ing licensee contra I of lays"". 2J

61 S•• Rul.s PO.185 aftd 90.179, r.spectlv.'y.

2/ For e co.p let, h '.tory of these proceed Inis S", T.na' htl Dec Is Ion .DII
fYrthlr JDgu'r¥ Ind Notice of Proposed Rull Making, FCC 81-263, .6 F.d. Reg
32038 (June 19, 1981)1 Report Ind Order. Dock.~ No. 18921, 89 FCC 2d 766
(1982) end !amQrandum OpInIon and Ordle oD RecODslda!.tlon. Docket No.
18921, 9' FCC 2d 1127 (983).
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FInally, 11'1. CommIssIon conclud.d th.t the determInIng fector concernln;
licensee contro I of I SY5't8lll Is "th.t the Hcensee In fact .xerclse, the
sup.rv Is Ion the system req'-l1res." HemQr.aodum ORin Ion and Ord'r on
B,consl4tratton, SIdDC' n. 6, at 1133.

.,e. Ttlese sflndards e,..e ... 5811,,1 wl'\en bMlI"fnS the qu.st'on of
'Icensee control .nd Nnagement cont,..ec't. for SMR Iy.f.... WIth respeC't

. to cooperet'v. rldlo syste",s, 1'1'1. Ccwmllsslon hIS sa'd fh.t 11' .JlI -allow
lIcensees 1'0 confreef wIftl 'th 1rd perf I.s '0 serve I. the Ircensee.' egen't5
end handle day-fo-dey operations of th.lr Iy.'''s,'' John S. Lendl'.
77 FCC 2~ 287, 291 (19aO). In th. broadcest s.no'e•• , the Cc:lnIftfs.lon hilS
he'd ih.t 't Is concerned. 'ih "the b.sle pollcle. and urtr...fe control of
fhe Ifet'on. Oey-to--dllY op.ratlon by In agent or employ.., GuIded by
po lie les set by 'the Ile.nsee er. nof Incons Ist,,,t wIth Dectlon ,IOCd) of)
the ACT." U. I,," PybU,- lrotdC"tlna Council, 'YPCI, I't 715 end n.2.
In Hetlon.1 A,socf.tJoft of Re;ul.tQC¥ Ut1llh ecmnlssfoolr'x. fCC;, '25
FCC 2d 630 (D.C. elr 1976). which efflr..e&1, Intlr &Ua. the ee-r,slo,,'s
euthorlfy to create end regullte private clrrfer systems, s~ch I~ the on~&

If Issu. her., the courf acknowledQed the COIIIIllsslon's breed discretIon 'tel
ex~erl~ent wIth ne. regulefory epproaches tor 1'1'1, purpose of encouregfng .n~

II\exlllllzlng 1'1'1. use of 'this 1'1'. rldlo specfrUIII. Th. Celllnl.llon begin
lIcensing SMR systems In 1978 bgt It tOOk some tiM for 1'1'1. SMU business
to become • ell .stlb Iished. More .recently •• hive wItn's.ed an eep lei 've
growth In the SMR Indult,..y. Entrep,..eneurs heve Invested In SMR syl't~s In
ell ~Ijor cftles throughOl.lt the country. As the SMR Industry hI' ~tured,
licensees I'll'" Inev Itab 1'1 soughf to .'\tll I I 'th..,lve$ of a var fe,., of N'thods
to opere'te end manege 'the'r systems. In 'thIs dyn~'e end developIng
Nrk.tpllce .e wish to 111o. lIIullftUlII flll:lClblll'ty to thl.e entrepreneurs,
cons Is tent "I th the regu IlfO,.V restrlln'ts ll11posed by 'the CclftInun lea'" Ions Act.
We elso w'sh to I$sure -IIc.ns.e, Ny _p loy I vir lety of op'tlons 10 thef
they "I" provIde -an efficient end effect've COIIIII.I"Icltlons ••,.vfee to 'the
public 15 qu'ck'V IS possible. 'n IIghf of ttl••e public policy objec'tlves,
I"d IS I g.n.,.11 propositIon, we .ee no re••on why Sfl!R lleensee. Ihould be
precluded frolll hlr"ng third pI,..t'es to ..nege thel" Ivst.S provided thet
the Ile.nse•• refeln I prop,..letllry Interest, either IS o-ner or less.. , In
the system" .qulpmenf Ind ...relse fhe superv'slon the Iyst.m requIres.

19. Turn Ing "to the sJ)eclflcs of the ""for-ole II\IIneg..n't contracts
with Comv,n, the Bure." finds that In unluthorl.d 'trensfer of con'trol has
not occur,..ed. ~en owns both the rep.ete"'s Ind the centre I controller for
.ech syst.... The financing .fs .I'th I flnence cOlftpeny .hfch '5 Indeperldenf
frOIl Motorola. Additlonlll", there Is no evIdence that Jt)1'orola sells any
ec;u Ip..e"t to Com~.n for • redLlced p,..lce In return for Nnaglng 'the system.
Petltlonefs heve not presented Iny fects whIch cns'tlngullh CoftIven's purehase
of Mo1'oro I, equ Iplllent from Iny other SMA licensee pLlrchlS Ing equ 'pMnf frat
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Motorola. II Further, fhe contrlcts pro~'de that Motoroll ~s, p.rta~
ft, functfons pursuant to ttle supervision Ind 'nstructlons of eoawln.
Should thIs fall to occur ~.n can termlnetl the agreement Ind exerc'se
fu I1- rlsponslt» II Ity over III ..attlrs 'nvolY Ins the operation of fhe syst_.
See U· I,K.S PublJ, kold",!I"; CounCil, ,uPti. It 716.

20. Since Comven o.ns the systems Ind ..erefses epproprlete
sLlPlrv'lory control over them, .e Ire not conclrnld .,th thl divisIon of
gross revenues fer lI\aneg8lll8nt servlelS. As long II I IIcln..1 .'nt.'nl thl
reqLlI.rtl dlgrle of control necessary and consistent with Its stetus .s e
lIcensee, we. III not qLlestion Its bus rness Judgment conc.rnlng the
agr.ements 'n'to • hIctl It Inters.

21. .h rII •• heve concluded that ~torol.1s management egr....nts
.Ith COlllv.n did no'" rlsu It In en unlufhor I.d trensfer of control, we
~.nnot r.ach the S~ concluston .'1'1'1 respect to Its InvolVeMent wIth
Stltton WRG-e'6, Ilceniid 1'0 Mot. Temelpals Connunlc.'tlons. Mo'toroll h.s
.1' lild thl' pursuent to I Iltl rln1'a' egrMlnlnt In • h Ich It "'d
Nt. Temllplll I ",onttlly fee, Mt. TIIM'p.'s 'r.n._rrld lU'thorlty to
metnteln .nd oplr.te 11'5 Iy,t.- to Notoroll on April 1, 1984. On 'that detlt
fhe end-user -slr...nts .Ire trlnsferred frQIII Nt. T",'plfs' n.. to
Mo'torola, Nctoroll begerl operet'I"" 'the IV5t., billing the use,.. Ind
receiving 100 percenf of the revenulS glnerated by fhe .y.t~~ MOtorola
Itlelf hes chlrecfer Ized thrl .f'tultlon es a -de fecto trlnsfer of c:on'trol.-

22. Motoro II erg UIS 'thl'" ttl Is un'&lthor I.d trens*-r of centro I
occurred becluse no ~enegement 19re~nt .1. Infered Into. Howevlr, the
sfenderd Illneglfhln't contract sublllttid by tbtorol•• whiCh 11' st.fl. IT uses
In Iltua'tlons .hlre It Is ecqulrlft8 I Iylt., provides for 'SSlntlelly the
II"" terllS IS thlorlr egr....nt It hid. Ittl Mt. T_lplfs, Including
~toro le's rice rpt of 100 percent of the proceeds. 'e fell 'to ... tic.
rlduclng luch In agreement to writIng removes It fr~ the c.tegory of
uneuthor tud 'trlllsfer of control. W1111 respect to ...neg nt contracts
exeeu'ted In connection with the e.,lgnllllnt of en SMR .ys't s the
COm~rS5lon st.tid In St-rlO BrQIPc.st-cs. Inc., IYpr" .t ~. -wh.n I
prospectIve purchlser exeret.11 ..nagement luthort1'y, premeture trensfer of
control illY res~lt." It Is cl.er 1'hlf Nt. T".'plls' April 1 trln.fe,. of
Ifl propr f.tary Int.rest In .Ild control of WRG-816 to Jlb'torola for I .:>nthly
rlntal f .. const Itutld In unluthor lael trillsfer of coniro I.

J/ Whlll petitioners hive Intimated that such lIay be the case, th.y hl~e

preslnt.d ftC evidence to thlt Iffect.



23. ,,, $ferao BroedCI$1;Ars. J nc.. 'uDe-, the 0::Inn Iss Ion den ted
I rene. II IpP IScat 'on _ here It found thlf the parf res had conducted •
cont rnu Ing effort to conC.I' an unaufhor 'ad 1'rln5far of control frOll the
CommIssIon. Ho.eyer', 'n Cur Lodge 'Broedeod'na. Jne .. 86 FCC 2d 1066
(1981)" .here 'the COfNIlIssion deterlllined 'that there was no Intent to ~Ior.te
the Acf or rules end ftC' etf~pt fo conce.1 the frlnsfer, the cc.mlsslon
co"cuded th.t • forfelfure end short ferm rene.el w.r. approprl.te. Th.
fects In thIs else do not 'ndiClte that Motorole or Nt. Tamelplls entered
Into their egreement .Ith .n Infentlon to y'ollte the Act or Rules. A
menigelllent 4:onf,.act In the SpecIalized Mobile Radio Serylce Is a ne.
development In the SMR c~nTt.,. As I resul't, fle.nsees hid fh gulde"ne.
upon which to bese theIr transection. MorlO~.r. Moto,.oll has prOYlded
COlllp I.te de'h" s eonce,.. n Ing Its relaf ionsh Ip • Ittl Mt. Tami/piis end hl5
adllltfted the Impropr lety of Its conduct. Thus, white epprov.I of Motorol.'s
belafed reque.t for IJISS IgMllnt of WRG-816 Is Inlpprop" lit., _, conclUde,
conslstenf • loth Daar Lodg,e, th,t the ulth••te sanction of danl.1 of Mot.
Telne IPI J5' pen eH ng rene. e I epp IIcat Ion II not "errenoted.

24. Accor d 'ng Iy, "'otoro I,', IPP Ilcat 10" for the ulIsn..nt of
l'tat Ion WIItG-816 " I" be d 'Sill 1551d. M't. TIMIII 'pels' re"..e' epp IIceotlon for
WRG-816 • JlI be rene.ed for only e one ye.r fe"", Flnilly, Mf. TlIYlllpels'
ellglblll"'y .5 ••e'tlng 111+ IpplJClnt for Iddlt loni , frequencies for
WRG-816 termInated on April 1, 1984. the date Mt. Tamllpall tranlferred
control of t/'le stlt'on to No'to"oll. The"efore, Mt. TMillpll.t .1''tln9 liST
eppllclot'on Is dISllll••ed. .

Conclusion

2!5. The Bureau hiS deferlnlned that 1t Is plnIIlsslble for licensees"'0 hire entl~las to ~"ege f~elr SMR systems, proyldad 'that Ilcen...s do not
contrect I. By the'r conf"o I of 1'1'1, Iyst... At a II In IIIIUII, th'l .ens 'hit
a t leensa. lIusf hlye I .IaaDa 11da prop"'eotlry 'nfe,.e.f Ind that l't .erels,
~e superv's/on ove,. the Iy.t~ 'thlt It requires consl,tenf wIth Its .....tus
IS Ilcens... Sesad on thIs standlrd we heYI tound thet the ae"lgeMent
contret'ts axecuted b'eotw Nn Motoro II and ~¥en w.re prope". Ho"eVlr. w,
• Iso find fhat Motorol' IS5U11l1d • tecto control of WRG-116, I 'clnsed to Nt.
Tellllplls, 'ne., without Co_Isslon approvel. In spite of the guldel'nes
provIded In 'thIs order, .e nofl th,f, as fhe ~'Islon has reIterated .eny
fl"es, 1'he question of whether a transfer of control has occurred Cln only
be deter'" Ined Ifter .n IVelul't lOft of ...he fac:fs In each CISI. Therefar., In
doubtful Ind bord.rlln. CIses, doubt should be resolved by bringing 'the
coftlplete fec1"s of 1'he propose~ transaction to ottle CoIrIIlIs~Ion's ettentlon for
• "u I 'ng fn IdYlnce of eny consullWftllt Ion of othe tren5ecotlon. rw 1%, 'nc., 36
FCC 561. 5'78 096.', reson. un I.d 37 FCC 685, afU2 ~ mil.. Lore ln
Journa' ea.Dln~ Wd iCC, 3'1 F.2d 824 (D.C. Clr. 1965). clrt. dlnled,
3S' U.S. 967 (1966).
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26. AccorcSlngly, 'the A1cOIMI ancLS1; Rock Petitions to D15111&'
fllad agetn.t the ~o'torole appHcatlons for S~~ syst•• located In
Callfornll It Nt. alablo, McKI1irlck, MOnfrose, COrona, E5condldo, San Diego
Ind Gresl Valley are DEN IEO; iJ 1he MCQINIl end BIS Rock 'etltlon for­
"ecenslderatlon of 'the B"r ••u'. denial of 'theIr Petition to Dlllllll'
'.~toroII IPP I ,~.t lon~ for SMR Iystems In" Hem IIton end West erange,
New JerseYi 'Huntlng'ton, New, York; 'Towson, Maryland end Bull Run_ Vtrglntl
Is DEN lED and 'the A'tcOlml end Big Roek Petttion 'to 01"" .. the DsslSnMnt
epp licit Ion of Motora la I. GRANTED. Therefor., Motorola's ass 18~nt
epp liCit Ion fer SMR Iytetf. WRG-B16 Ilcen,ed to Mot. Tllllelpils ComIIIuntClflon.
Is DISMISSED, "1'. Tlllleipell' •• Itlng list application for edd It lona I
frequencle, Is DIStt.ISSEC and Mt. T... lpals' renewII applIcation "III be
granted for e one year ter~.

.f.,,?,:y.4~MI----_
Roberi S. Foo.ener
Chief, Private RadIo Burelu

JI Of the app IIcet Ions lls'ted. only the one for Sin Diego WIS .llected
In the lct.ery. It .15 granted condItionally pending the outCClllle of this
proc..dII'lQ.



!pPENDIX

1. Petition 'to Dismiss ~otorole's "'1'. Oiablo Appllcltlon, flied
October 1, 1984, by Big Roek Ind Atcomm.

2. Comments filed October 15, 1984, by Paging Network of Sin Franelseo.

3. OppositIon to ~etftion to Dismiss the Mt. Diablo ApplicatIon, filed
October 23, 1984, by Motorola.

4. Comments fIled October 26, 1984, by ~ort Services Compeny.

5. Reply to Opposition to Petition to Dismiss Mt. Diablo Applications,
filed No~ember ", 1984, by Big Rock end Atcomm.

6. CondTtlonal" Ithdra.al of fIott. DlablQ epplicatlon proposed by
Motorote on November 20, 1984.

7. Join'" ~.titlon 1'0 DismIss III Motorole Callfornle Applfcatlons,
fIled November 29, 1984, by Sl9.Rock end Atcomm.

8. Reply to conditional wlthdre.e' I:lroposel filed On November 30, '984.

9. Comments filed Oecembel" 6,1984, by PagIng Netwol"k, I,.e. conc....nlng
Cellfo...nla applications.

10. JoInt Pe'i'tlon 'to Ot.s,"iss Foobtorole Applications '" NY, NJ, Me end VA.,
filed December 7; 1984, by Big Rock end Atc~.

11. Comments flied December 1" 1984, by Plging Nenork, Inc. concel",ltng
Mo1'orola'5 NY, NJ, "40, VA appllcetlons.

12. Comb Ined Opposition '0 Jotnt PetItions to DISlniss ell Motorola
Il:lpllcations, tiled December 1., 1984, by Motorola.

13. Sureau I.tter defed December 19, 1984, dismissIng Big Rock end Atc~mts

PetItions 'to Dismiss Motol"ole's NY, NJ, Me .nd VA applications.

14. JoInt Petltton to Dismiss ~otor'olets AssIgnment Appllclltlon for
M1'. ramilipels, filed December 27, 1984, by Big ~ock end Atcomm.

15. Comments flied Jenuary 14. 1985, by Paging Ne+work, Ine.

16. Reply 'to Motorole's Combined Opposition to Joint Petrflons 'to Dismiss,
filed January 14, 1965, by Big Rock end Atcomm.
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17. Jolnf P.flt'on for ReconsideratIon of dismiSSl1 of Petition fO D1smlss
Moforole" NY, NJ, MO end VA Ipplications, filed Jenue,.y 18, 1985, by
BIg Rock end Atcomm.

18. OpposItIon to Joint Petition to OisITliss A55igntnen't ApplicatIon, flied
Januery 22, 1985, by ~toroll.

19. Reply to OpposItion to Joint PetItion to Dismiss AssIgnment Applleaflon,
filed January 30, 1985. by Big ~ock and Atcomm.

20. OpposItIon to Joint Petition for Reconsldere'tion, filed by Moto,..ola
on JanuI"y 31, '985.

21. Bureeu's February 12, 1985, request to Motorole for Information
con~ernin9 m.negement contrlcfs.

22. ~otorola's February 26, 1985, reply to the Bur'IU~ February 12
r eq Uest for 1n formet Ion.

23. Big Roek end Atcomm's March 13, 1985, letter concerning Motorola's
response to t"'e Bureeu's r:eQuest for Tnfor-mafion.

24. Burelu's April 24, 1985, r.~uest to Motorola for eddltlonel Inforlflltlon
concerning mlnagement agreements.

25. Burelu's April 29, 19B5, request for information from Ccmven.

26. Motoro I I'S May 15. 1985. response to the Burelu '5 Apr II 24 request
for additional Infer-met Ion.

27. Comven's May 22 end June 4, 1985. ,..plles 1'0 ttle Bur••u's April 29
reQu.st for Info~metlon.

28. 91g Rock and A1'co",""s July 1, 1985. ~.~Iy 'to fhe Inforrnation furnished
by Comven and Moforol,.

..


