
Federal Communications Commission .~: \ ';~\Il ~1-241

Before the
Federal Communications Commission

Washington, D.C. 20554

In the Matter of

Amendment of Section 73. 202(b),
Table of Allotments,
FM Broadcast Stations
(potts Camp and Saltillo, Mississippi)

)
)
)
)
)
)

.'
iUOl :<E? -t:t A 1\: 2)

MM Docket No. 97-107
RM-9023

MEMORANDUM OPINION AND ORDER
(Proceeding Terminated)

Adopted: August 23, 2001

By the Commission

Released: August 29, 2001

1 The Commission has before it an application for review filed by Olvie E. Sisk ("Sisk"),
licensee of Station WCNA(Hv1), Channel 240C3 (95.9 i\1Hz), Potts Camp, Mississippi. Sisk requests
reV1ew of the RepOrT and Order ("R&D") in MM Docket No. 97-107, 13 FCC Rcd 11,909
(Allocations Br 1998), in which the Chief, Allocations Branch, denied Sisk's petition for rulemaking.
Broadcasters & Publishers, Inc ("BPI"), licensee of Station \VWKZ(FM), Aberdeen, Mississippi, filed
an opposition to the application for review, and Sisk filed a reply to the opposition. I

Background

') In its rulemaking petition, Sisk requested the reallotment and change of community of
license of its Station WCNA(FM), Channel 240C3, from Potts Camp to Saltillo, Mississippi,
pursuant to Section 14201) of the Commission's Rules

2
Saltillo is not located within the

current 60 dBu contour of Station WCNA(FM) as licensed to Potts Camp and, thus, Sisk
proposed substantial relocation of his transmitter site (38.8 kilometers) to permit coverage of
Saltillo should his allotment request be granted. Sisk contended that his proposal would result in

I Almost 6 months after his filing of the application for review, Sisk filed a request for official notice of the R&O
in MM Docket No. 97-97. BPI then filed a response, and Sisk filed a reply. We discuss that request at para. 11,
Infra.

2 This rule pennits modification of a license or construction pennit for an FM or television station to specify a
new community of license without affording other interested parties the opportunity to file a competing expression
of Interest where the community would use a mutually excl1lsi"e channeL See Modification ofFM and TV
Authorizations to SpeCify a New Community ofLicense ("Change ofCommunity R&O "), 4 FCC Rcd 4870 (1989),
recon granted in part ("Change a/Community MO&O"), 5 FCC Rcd 7094 (1990).
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a preferential arrangement of allotments under the FM Allotment Priorities' because It would
provide Saltillo (1990 US Census population of 1782) with a first local aural transmission
servIce After reviewing the petition, the staff released a Noliee of Proposed Rule MakJllt{
("NPRAJ "), 12 FCC Rcd 3712 (Allocations Br 1997), soliciting comment on the proposal but
questioning whether the proposal ""ould result in a preferential arrangement of allotments because
it would remove the sole local service in Potts Camp (1990 US Census population 483) The
VPRAI pointed out that in the generic rulemaking proceeding adopting Section 1 420(i), the
CommISsion generally prohihlted the removal of a community's sole local service but stated that
a WCilwr of the prohibItion will be considered 'in the rare cIrcumstances where removal ofa local

';e1VI(e mIght serve the public interest "'~ Accordingly, the petitioner was requested to submit
:\dditl(\nal information to justit~, walver of this policy

.~ In response to the ~\,rl)I(tf. petitioner contended that~ pursuant to /v'oalmark
8roadc(lSllIlg Cap" ,';0 R R 2d 7" 5 ( 198 I), it was permissible to change a station's community
:'if Ilce;;se and to remove a communit\" s s()le local service in situations such as the instant case,

,: the first (ornmumty had sutTered a substantial decline in population and prosperity, In
iuppurt oftfm: position, petItIoner claimed that the population of Potts Camp declined 18% since
!970 while the population of Saltillo has increased 259~/o over the past 25 years, Sisk also alleged
that budgetan constraints in Potts Camp had reduced government services, that the level of
commercial activity IS low with only ten stOles, and that since the station went on the air in 1995,
it has sold no advertising to anvone lr1 Potts Camp or the immediate area 5 Indeed, petitioner
DeiJeved that Potts Camp has declined to the degree that it is no longer a honafide community for
I' (,
\ iotment purposes

I'll,: ('\1 allLJlmcnt pnorltlcs arc (I) first fullumc allral SCf\ICe, (2) second full-time aural service, 0) first local
,,,rvJCC and :4) other pub!Jc interest maIlers ICo-equal \\elghl gIven to pnonties (2) and (3)J See ReVISIOn of
':H;',signmenI POJiCICI ,mil Procedures ()O FCC 2d 88 (1982)

\'Pf?\; 12 FCC Red at)7]~:' CllJng ('nonge o/Community \[0&0, 5 FCC Rcd at 7096

SIS" dllcgcd in additIOn, (hat POlls Camp has no dcntIst or supermarket and has a slllgie part-tIme policeman
III 0111\ (, mOllths d \ear He also adVIsed that Potts Camp has a part-tIme mayor and a city hall open 3 hours per

Sisk subrmtled a SIgned decJaulICiI1 uf the to\\n clerk for Potts Camp (and fin nelghbonng Myrtle, MS)
]nl :dI!OUgtl J! has :I medic,il chnlC Jnd pharmaC\, a doctor IS on site a half-daY per week The clerk also reported
'tlJt hn:s (amp Ilas d 'imail grocer:, store and a convellIcncc store with gas pumping faCllllIes Prcsented also were
'nc 1(SU)(" of Sl',;~' sown SUf\'cy of 12 bUSlflCSSCS In and around tbc community, 3 of which plan to purchase small
Hoounb of radio advertlsll1g dunng the ~ear, hardl) prodUCIng cnough revcnuc to support a station's opcration for

ICil::llegcd S,sk I Ie further arg.Jcd lila, lie buslI1cSS gave any mdication of plannrng to purchase advertising
!InC WCNA(F~/l\ See 11'&0, :' FCC R::d at j I () [0, 11,<> 11

Also III response t(j the .vofice ojProposed RuJemaking C:Vot/(:e"), 12 FCC Red 3712 (1997), in this docket BPI
nad filed what it styled a countcrproposal However, the staff dismissed this filing as unacceptable because its
n~quest lo allot Channel 275C3 to Saltillo was not a counterproposal as rt did not have the required mutual
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.:< in tne R&U, the slatl ,eJected these arguments As a threshold matter, the R&O held
that Potts Camp still qualified as a community for allotment purposes because it has a population
of 483 persons, a local government, police, and some businesses. Next, the staff compared the
existing and proposed arrangement of allotments under the FM allotment priorities. The R&O
recognized that both the existing and proposed arrangement of allotments would trigger Priority
3, first local service, and that if this were a situation comparing two de novo requests for
allotments, we would normally favor Saltillo because it is the larger community. However, the
R&D held that this difference in population was not the type of "rare circumstance" that would
outweigh removal of Potts Camp's sole local service, because it was in effect providing a marginal
benefit under the same allotment priority This position was further buttressed by the fact that,
although the proposal would provide a net gain of service to 56,202 persons, it would also create
a loss of service to 31,629 persons, of which 2190 persons would be reduced from five to four
filll-time reception services and 833 persons would be reduced from four to three reception
s,.;rvices The R&O also found that Sisk's reliance on Noalmark, supra, was misplaced because in
that case, a station was allowed to move from a community that had ceased being a community
fur allotment purposes because it no longer had any population, businesses, or a local
!:',JVernment Finally, the R&O held that the failure of the Potts Camp station to generate
:,gnificant advertising revenue from businesses in Potts Camp does not justify the reallotment
~ ~~cause economic issues are not considered relevant in the allotment context. 7

Application for Review

'. Sisk contends that his application for review is warranted because the R&D "involves
,uplication of Commission policy in such a way as to create an irrational result which is
1i.Teconcilable with other case precedent," citing Section 1.115(b)(2) of the Commission's Rules
I Je pomts out that the Commission noted in the Change of Community MO&O that a
, ",nmunIty' s legitimate expectation of continued service may be offset by other public interest
LlCtors In addition, he questions the rigidity of the policy that, on the one hand, disfavors the
cilange of community of license of an on-air station, and on the other, permits the relocation of an

nbuilt station not yet operational Citing Chatom and Grove Hill, Alabama, 12 FCC Red 7664
! \1M Bur. 1997), Sisk notes that the Commission has not raised a similar level of concern with

i.rmittees that would provide a firST local service and seek to relocate to nearby communities
nL, dlspant'Y :11 treatment, alleges Sisk, "creates perverse incentives." Where a permittee has

- - _." ... - ....._-- _. -- _.... ---- - - ... -.

.~lUSl' It) with the proposal set fonh In the :VOIIU'

\("i J,\\() j FCC Red dt : 1.912 11.8 and cases Cited therem See also Change ofCommunity R&D, 4 FCC Rcd
-1874 adherence to the allotment critena will ensure that any exchange involving a change in the

c"mrnuIllty ofhcense will be made 1Il the public mterest and not solely in the financial interests of the
j'1 rllClpants ... )

3



Federal Communications Commission FCC 01-241

concerns about whether it can operate in a declining community and petitions the Commission for
a relocation, the incentive is to avoid construction, and thereby avoid the strictures against
relocating to a more economically sustainable community if the permittee becomes a licensee.
Where such delay occurs, no one receives service Sisk argues, the effect of the policy is to force
a permittee to remain in a declining community when he has made the investment and taken the
risk to construct and provide service to the community He decries a policy that, on the other
hand, rewards the "laggard" permittee, which never completes construction and provides no
service, but denies the diligent permittee that completes construction and provides a sole local
service, but is faced with policies that inhibit its relocation from a declining community Sisk
further posits that in the event that the existing licensee is forced to terminate operations and a
vacant allotment results, and one of the presumed new applicants becomes the subsequent
permittee, it then would have an opportunity to seek, if desired, approval to change its community
of license He points out the anomaly wherein the permittee would have a disincentive to
construct the station quickly and restore service, because as licensee, policies against relocating
the station, once it is already providing service, preclude a change in its community of licensee.

6 Sisk argues that it has demonstrated that Potts Camp is economically non-sustainable
hy restating in his application for review what he outlined in its pleadings filed before the staff's
issuance of the R&O See note 5, supra. Sisk discounts the staff's view that economic issues
were of little relevance, asserting that it showed the financial peril of the station and the
community's lack of any legitimate expectation of continued service in Potts Camp He cites
instances in other contexts where the Commission has considered the economic realities of
operating a broadcast station in today's ever-more competitive markets In deciding to increase
national and local ownership limits in ReVISIOn of Radio Rules and Policies, 7 FCC Rcd 2755,
27 58 (1992), recon. granted in part, 7 FCC Red 6387 (1992), recon granted in part, 7 FCC Rcd
6387, (1992), further recon. granted in part, 9 FCC Rcd 7183 (1994), notes Sisk, the
Commission recognized, for example, the degree of market fragmentation that has changed the
financial conditions for the radio industry, including the growth of radio revenue and radio's
market share of local advertising markets Sisk maintains that the Commission should take
financial conditions into account for allotment decisions as it does in granting waivers of its
multiple ownership rules, under which it is provided that the Commission looks favorably on
requests for waiver of the one-to-a market rule that deals with "failed stations" Sisk comments
that it appears that the Commission would prefer for a station to go dark before it would consider
financial hardship and allow for a change of community of license. Reallotment of Potts Camp to
Saltillo, Sisk argues, would result in a more efficient and equitable distribution of frequencies and
is in the public interest. 8

8 In its opposition to Sisk's application for reVIew, BPI reported that it had only recently filed a petition
for rulemaking (RM-9347), requesting that Channel 275C3 be allotted to Saltillo as its first local service. BPI
noted that such service could be provided to Saltillo while retaining Potts Camp's sole local servicc. Sisk filed a
rcply arguing that it should be considered as a request for a second local service. In responsc to BPI's request, a
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Discussion

7 In challenging the Commission's general prohibition on a licensee's removal of a
community's sole local transmission service, Sisk contests the underlying basis for our change of
community of license policies Among those policies was preservation of the public's expectation of
continued service, which was fully considered and adopted in the Commission's Change ofCommunity

;&0 In contesting these pohcie_' ~;<-' reviev,; fails to convince us that these
_les are either hannful or lrreculll;",::cedent We \/viE deny his application for review.

8 In the Change (~f Commumty .MO&O, the Commission reiterated that we would generally
approve a change in a station's community of license where an allotment to the community gaining the
sel' Jee \\ould better satisfY the allotment piiorities and policies than retaining the allotment in its
ongInal community, unless the change would deprive a community of its sole local transmission outlet.
,','Cl 5 FCC Rcd at 7094 \Vble noting that waivers of this prohibition might be warranted in limited
ClfI.umstances, the Commission stated that the public's expectation of continued service was a
compelling concem that must be independently weighed against the overall public interest benefits of
sU'. i ;emuval j n short, the Comnllssion rejected the View that a sole remaining transmission service
cC;,ciCl be iemoved trom a COmITlUlllly simply because another community might be preferred under our
q,ndards awarding new aUotments Thus where existing service is involved, special circumstances
mu;t be demonstrated to \\,ammt its removal The Commission cited as an example a case where
removal of the first local service from a community would result in the provision of a reception service
tol'WhIte area" 1. e. an area with a significantly sized population that had received no aural service

to the station s relocation. Provision of new service to a white area, of course, would be preferred
bCCiiuse Ii satisfies the highest FM allotment priority 9 Ibid at 7096, 7097.

c; Holders of unbuJt construction permits were considered eligible to file for a change of
community of license without regard to the general prohibition on removal of a community's only
operational on-air service (first local) because unbuilt stations do not provide such service_ Indeed, the
CommissIOn specifically defined existing service for change of community of license cases as that

----._--. ---_._---------------------------
\u/'ce u/i'roposed Rulemaktng was issued 1Il rYfI\1 Docket 99·2, 14 FCC Rcd 850 (1999), proposing that
allotment Later, Channel275C1 was ailotted to Saltillo in a Report & Order, 14 FCC Rcd 10,718 (1999) A
couple of months after that allotment become effective, BPI, while withdrawing its opposition to Sisk's application
for reView, also attempted to withdraw its expressIOn of interest in Channel 275C3 at Saltillo, requesting
addltlonally that the allotment be deleted_ However, its withdrawal was untimely, the allotment having become
effective on August 23, 1999_ See 64 FR 38592, published July 19, 1999_ We also note BPI's compliance "\lith 47
eFR §1.4200) in filing a declaration that it had not received nor will it receive any consideration for
Wlthdrawmg its opposition to Sisk's application for review.

<) Indeed, it IS rare to find any region In the country that does not receive at least one aural broadcast service,
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provided by stations that were on-the-air and on which their listeners had come to rely Ibid at 7097
We note that Sisk cited Chatom, :mpra, for the proposition that the Commission has had a far lower
concern \vith relocation of unbuilt stations providing a first local service The reason cited in Chawt11
for this disparity. however, is the same one we rely upon herein - adherence to the longstanding
Commission policy against removal of the sole remaining operational station in a community absent a
compelling showing that waiver of this prohibition is warranted Here, no such showing has been made
and we therefore affinn the staff's refusal to permit the requested community oflicense change

10. First, under the facts present in this case, the proposed and existing arrangement of
allotments trigger the same allotment priority As the R&O properly determined, both retaining or
reallotting the station would provide first local transmission services And, while Saltillo is a larger
community and \vould, on this ground, prevail over Potts Camp in a new allotment proceeding, this
distinction is not the sort of compelling public interest benefit that would overcome our strong
preference for retaining first local operating service Our view is buttressed by the fact that the
reallotment would create a loss of service to 31,629 persons, of which 3023 would be considered
.:nderserved because they would receive fewer than five full-time reception services.

lO
Moreover, the

~6.2()2 persons that would gam service in and around Saltillo as a result of the proposed reallotment
,Ire already well-served ',\1th reception services, I.e, all 56,202 receive the signals of at least five
1wadcasl radio stations

] I Second, we do not belIeve that the kind of financial concerns raised by Sisk as
ustificatlon 1115 proposal warrant waiver of the bar on removing the only local service from a
ommunity As an initial matter, '''\C note that the Commission does not generally consider party­
pecific economic issues In making allotment decisions II In any event, Sisk has not demonstrated

particular station is failing, or faces unavoidable failure Indeed, Sisk provides no
nformatlOn as i 0 his stauon' s current advertisers or its overall financial condition The argument
"'d! S ,,~, appears to make is simply that Potts Camp IS a small community and that he could
Derate morc prufitably m the larger community of Saltilio This is clearly not a basis for
'~nw\ ng a fits! local. operatmg broadcast service from a community In this connection, we note
:al ':jsk requests that vve take offiCIal notice of the Report and Order In MM Docket 97-97 and

i,r'!'} para 'f (:: 190 pc;S01!S \Iould be reduced from iiH" to fcur n.:ccptlOll scnlCCS. Jnd X3:1 persons would
reduced from li.mr to three rcceptlon scrVIces)

'jee r: llf]Jon. ,Vebmska, 10 FCC Red 3183 (Allocauons Br 19(5). rev denied, 10 FCC Red 11,927 (Comm 1995)
::emie;' uf second tclC\-is lOll channel to AjblOl1 m'ide over obJcclJon of adverse economic Impact), S'ourhhamplon, Nell

'" FCC Red 4412 (I\JlocatJOlls 13r 19"!5), rn dC/lled, iO FCC Rcd 11,516 (Comm 19(5) (ComnusslOn affinncJ
1~'f all(1tJncnl~ If! .he same Cowlt) rcasolllllg that "it rcmmns our policy not to address the potenual economic impact

new allotments on c:\.lstmg 5tltiOlL~·} and .\f()nlen~\. Tennessee. 2 FCC Red 6627 (Allocauons Bf. 1992), rev. defiled.

- CC i-<':'(i 1606 (C:Jfl1m 1992\ (c!led Wllh apprO\:t1 ,1\.1ass MedIa Burcau's vicw that argumcnt ofecollonuc harm against
graded allotment ill Monterey has Invalid)
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alleges that economic considerations were implicitly the pnmary reason ill that proceeding for
permitting the removal of the sole local service from Mt Juliet to Belle Meade, Tennessee. We
disagree In that case, the Commission affinned a staff decision that electromagnetic interference
("EMf') and the absence of a suitable transmitter site were the exclusive grounds for allowing the
reallotment and change of community of license, not economic concerns. Indeed, the Commission
made no reference, implicit or othefVv1se, to any costs that the Mt Juliet permittee would incur in order
to avoid the EMI as part of its discussion section, as alleged by Sisk See Report and Order, 12 FCC
Rcd 10,481 (Allocations Br 1997), recon. denied, 12 FCC Red 17,616 (MMB 1997), rev. denied, 15
FCC Red 8226 (Comm. 2000). This case is also distinguishable because, even though the station had
commenced operations, it had to cease broadcasting because of the aforementioned engineering
concerns and thus could no longer be relied upon by listeners.

12 Further, Sisk has not demonstrated that broadcast service as a general matter is
economically insupportable at Potts Camp Evidence that the community of license itself is small
and possibly unable to fully support a broadcast facility by itself does not establish that the service
area of a station licensed to Potts Camp cannot draw on an adequate base to operate its facility.
In this regard, a staff engineering analysis reveals the serv1ce area of Charmel 240C3 at its currently
lic\.;nsed site - the area encompassed by the station's signal of 60 dBu or greater -- includes all ofDnion
Ccunty, about two-thirds each of Benton and Tippah Counties, approximately one-third each of
Marshal! Pontotoc.. and Lafayette Counties, and ten percent or less of Lee, Alcorn, and Prentiss
Cunties About 69,211 people reside within the 60 dEu contour of Potts Camp Station WCNA
(F\1) 12 Presumably there are numerous potential advertisers within this area that provide services to
th substantial populatton Absent presentation of more detailed facts surrounding economic
~.(. ,ditions at Potts Camp. we conclude that Sisk has not made out a case for a shift in policy in the
if': .' ant C(Ise, or consideration of a shift lIJ our policy in general.

; ~ We further disagree '0.1th Sisk that our policies governing changes of community of license
leal 10 an Jrrational distinction between licensees and pennittees. Sisk argues that a permittee desirous
ofelocating has a disincentive to construct its station rapidly and become a licensee because doing so
v'luld Emit its ability to move It lS speculative for Sisk to predict that the permittee would delay that
constructlOn In order to be better positioned to request a change of its community of license. This is

. the case nmv that the Commission has adopted new policies in its Streamlining Order
l3

thz establish a three-year deadline for construction of broadcast radio facilities and strictly limit the

he dls1:lnce bet\>ecl1 the exislll1g and proposed transmitter sites is 38.8 km (24.1 mi), such that the 60 dEu
.:ut of WCNA(Frv1) as rclOGitcd !c Saltillo would provide no coverage of Potts Camp. The distance between

'i, ~lltC: .. t\ coordJnatcs of SaltJllo :md Potts Camp IS 646 km (40 1 mi)

!hel tmrer oj :' 998 l3le rltJw! RCi.;ulalOry Revlel1 Streamlining ofA1ass lv1edia ApplicatIOns, Rules. and Processes,
j'iCC Red 23.056 (1998), recon , 14 FCC Red 17,525 (1998)
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acceptable reasons for extensions of time As the Commission contemplated in the Streamfmmx
Order, the new rules adopted therein would serve as an incentive for applicants to plan construction of
their stations even before they applied, so that preliminary steps will have been taken to commence
actual construction shortly after a pennit is granted See ~ 37, supra. In this vein, we would also
expect that before an applicant files. it will have conducted at least preliminary market research into
\Ahether the community could indeed support the station The very filing of an application to build and
c'perate m a communitv presuppose5 thai Its selection was made because the community showed
fomise of providmg that supportFc' :lJ',\ dlSInCentlve to arise while completing construction,
cundinuns m that commul11ty would have had to decline precipitously m a relatively short penod We
question the likelihood of this occurring

[4 As a final matter, as related in note 8, .\1Ipra, Saltillo was allotted Channel 275C3, which,
Shortly, will be made available for application via an auction Therefore, despite denial of the instant
application for review and our refusal to reallot the existing channel at Potts Camp, whichever party
prevails at auction -will have the opportunity to provide Saltillo with its own radio station. 14

15 Accordingly, IT IS ORDERED That, pursuant to 47 CFR§1l15(g), the Application for
Review filed by Olvie E Sisk IS DENIED

FEDERAL COMMUNICATIONS CGrvlMISSION

,) /.
l~/ct«: .:/'C6-~7~"_ 'Pi-f.,,-",

l

Magalie Roman Salas
Secretary

14 Included among the FM constructIOn pennits available for auction on December 5, 200 I is the one for vacant Channel

275C3 al10ttnent at Saltillo. See "Auction for FM Broadcast Construction Permits Postponed Until December 5,
2001: Broadcast Auction 37 FM Rescheduled from May 9,2001," Public Notice, DA 01-619 (released March 7,
2001) and "Removal ofFM Broadcast Construction Permit from Auction No. 37," Public Notice, DA 01-233
(released January 30, 2001)
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