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)
Numbering Resource Optimization ) CC Docket No. 99-200
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Petition for Reconsideration filed by ) NSD File No. L-01-143
Competitive Telecommunications )
Association and Personal Communications )
Industry Association regarding Reporting )
Requirements for 500/900 NPAs )

)

COMMENTS
OF THE

UNITED STATES TELECOM ASSOCIATION

The United States Telecom Association (USTA)1 hereby submits its
comments on the petition for reconsideration of the requirement that 500 and 900
Numbering Plan Areas (“NPAs”) be included in carriers’ Numbering Resource
Utilization and Forecast (“NRUF”) reports.2 The petition was filed by the Competitive
Telecommunications Association and the Personal Communications Industry Association

(jointly “the petitioners”) in the above-captioned proceeding.

! The United States Telecom Association, formerly the United States Telephone Association, is
the nation’s oldest trade organization for the local exchange carrier industry. USTA represents more than
1200 telecommunications companies worldwide that provide a full array of voice, data and video services
over wireline and wireless networks. USTA members support the concept of universal service and are
leaders in the deployment of advanced telecommunications capabilities to American and international
markets.

? The comment cycle was established in the Commission’s Public Notice, DA 01-1966, released

August 20, 2001.
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The petition seeks reconsideration of the Commission’s Public Notice® that
designates the inclusion of 500 and 900 NPAs in the carrier semi-annual reporting
obligations on FCC Form 502. In that Public Notice, the Commission also stated that it
had instructed the North American Numbering Plan Administrator (“NANPA”) to
withhold numbering resources from carriers that fail to comply with the expanded
reporting requirements. Petitioners claim that the changes announced in the Public
Notice are an expansion of the carrier reporting requirements to non-geographic NPAs
without adhering to notice and opportunity for public comment requirements or seeking
the necessary Office of Management and Budget (“OMB”) approval for changes in FCC
Form 502. Petitioners urge the Commission to set aside the reporting requirements for
500 and 900 NPAs pending completion of the proper administrative procedures.

USTA is concerned about the expansion of the existing NRUF reporting
requirements to 500 and 900 NPAs without adequate notice and opportunity for public
comment. USTA believes that the procedural requirements of the Administrative
Procedure Act (“APA™)* apply to this situation, but were not followed. Without adhering
to the proper procedures, the Commission cannot lawfully impose these additional
reporting requirements on carriers and, for this reason, it should rescind its instructions
to NANPA to withhold numbering resources from carriers for non-compliance with these
expanded 500 and 900 NPA reporting requirements.

USTA further contends that, if opportunity for public comment were provided

prior to the Commission’s expansion of the reporting requirement, the Commission

3 Public Notice, DA 01-1409, released June 11, 2001 (“Public Notice™).

*5U.S.C. §§ 551 et seq.



would have had the benefit of public and carriers’ views on the impact of reporting of
500 and 900 NPAs and on the appropriateness of the form designated by the
Commission. Since the NRUF report was created for geographic numbers based on
reporting at the rate center level, reporting of non-geographic 500 and 900 numbers does
not conform to the NRUF rate center format.

For these reasons, USTA supports the petitioners’ request that the Commission set
aside the expanded NRUF reporting requirements for S00 and 900 non-geographic NPAs
and follow required notice and comment rulemaking procedures before determining
whether to impose such requirements.

The existing NRUF reporting requirements for central office codes or NXX codes
within geographic NPAs were adopted in the First Report and Order in CC Docket No.
99-200° after parties were given notice and opportunity for comment on the proposed
reporting requirements.’ In the Public Notice that is the subject of the current petition for
reconsideration, the Commission unilaterally expanded the reporting requirement to non-
geographic 500 and 900 numbers. This significant expansion of the reporting obligations
from solely geographic NPAs to encompass non-geographic NPAs was taken without
notice or opportunity for comment. Such action violates the APA. Specifically, Section
553 of the APA requires an agency to provide “general notice of a proposed rule

making”7 and give “interested persons an opportunity to participate in the rule making.”8

5 Report and Order and Further Notice of Proposed Rule Making, CC Docket No. 99-200, 15
FCC Red 7574 at 7593-7610, (2000) (“First Report and Order”).

® See Notice of Proposed Rulemaking, CC Docket No. 99-200, 14 FCC Red 10322 at 10352-10358
(1999) (“First Notice”).

"5 U.8.C. § 553(b).

85U.S.C. §553(c).



The Commission’s action that imposed reporting requirements on carriers for 500 and
900 NPAs constitutes a “rule making” as defined by the APA. That term is defined as
“agency process for formulating, amending, or repealing a rule.” “Rule” is defined in
pertinent part as “the whole or a part of an agency statement of general or particular
applicability and future effect designed to implement, interpret, or prescribe law or
policy...and includes the approval or prescription for the future of...practices....”'® As
stated above, the Commission adhered to the APA procedures when it initially adopted
the NRUF requirements. The expansion of the reporting requirements to 500 and 900
NPAs clearly constituted a “rule making” because it formulated a rule that has general
applicability and future effect of prescribed practices. Nevertheless, the Commission did
not follow the APA requirements of providing notice and opportunity to participate in a
proceeding to adopt the rule. Furthermore, if a rule is “procedurally flawed,” as it has
shown to be in this case, it is invalid and cannot be legitimately enforced."’

USTA believes that there are substantial questions raised by the expansion of
reporting requirements, as unilaterally accomplished in the Public Notice. For example,
the value of the data to be collected and the creation of unnecessary burdens on the
reporting carriers, as well as the appropriateness of the reporting form itself, should be
fully considered through the prescribed rulemaking process before additional
requirements are imposed on carriers, let alone sanctions due to nonconformity with

those requirements.

®5U.S.C. § 551(5).
Y50U.8.C.§551(4).

' See Mobil Oil Corp. v. U.S. E.P.A., 35 F.3d 579 (D.C. Cir. 1994).



Conclusion

USTA supports the request in the petition for reconsideration that the
Commission set aside the expanded NRUF reporting requirements for 500 and 900 non-
geographic NPAs and follow required notice and comment rulemaking procedures before
imposing such obligations on carriers, for the reasons stated herein. On this basis, the
Commission should also rescind its instructions to NANPA to withhold numbering

resources from carriers for non-compliance with the subject invalid reporting

requirements.
Respectfully submitted,
UNITED STATES TELECOM ASSOCIATION
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Its Attorneys: Lawrence E. Sarjeant
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