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EX PARTE

Ms. Magalie Roman Salas . ~eO
Secretary ~CE\
Federal Communications Commission n 'Z,{\{\\
445 1th Street, S.W. st~ \ iI "

Washington, D.C. 20554 ~~
~~--~.~.

Re: Ex Parte Communication in ET JJocket No. 98-206; -9147; RM-9245;
Applications of Broadwave USA et aI., PD Broa and Corporation, and
Satellite Receivers, Ltd., to provide a fixed service in the 12.2-12.7 GHz Band:
Requests of Broadwave USA et al. (DA 99-494), PDC Broadband
Corporation (DA 00-1841), and Satellite Receivers, Ltd. (DA 00-2134) for
Waiver of Part 101 Rules.

Dear Ms. Salas:

The attached letter was delivered on behalf ofNorthpoint Technology, Ltd" and
Broadwave USA, Inc., via facsimile to FCC General Counsel Jane Mago on September 17,
2001. Copies were also delivered via facsimile to Peter Tenhula, Senior Legal Advisor to the
Chairman, and Marsha J. MacBride, Chief of Staff, on September 18, 2001. Eighteen copies
of this letter and its attachments are enclosed - two for inclusion in each of the above­
referenced files.

Please contact me if you have any questions.

Yours sincerely,

9t~~
J. C. Rozendaal

Counsel for Northpoint
Technology, Ltd. and
Broadwave USA, Inc.

enclosure
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VIA Facsimile

Ms. Jane Mago
General Counsel
Federal Communications Commission
445 12th Street SW
Washington, DC 20554

September 17,2001 f1J!oe'vto
SfP 1 9 Z001
~~

owaIf tHE S!irAf7Nrt~

Re: Ex Parte Commumications in ET Docket No. 98-206; RM-9147;
RM 9245; Applications ofBroadwave USA et al., PDC BroadBand
Corporation, and Satellite Recievers, Ltd., to provide a fixed service in the
12.2-12.7 GHz Band; Requests of Broadwave USA et al., (DA 99-494),
PDC Broadband Corporation (DA 00-1841), and Satellite Receivers, Ltd.
(DA 00-2134) for Waiver ofPart 101 Rules.

Dear Ms. Mago:

We are counsel to Broadwave, USA in connection with matters relating to intellectual
property. Thank you for agreeing to reschedule the meeting with representatives ofBroadwave
for Tuesday September 18th. In advance of our meeting, we wanted to restate the concerns that
Broadwave has expressed in past communications to the Commission about the care that is
needed to avoid violations of the patent rights ofNorthpoint Technology Ltd. ("Northpoint")
under which Broadwave USA is licensed. Broadwave's concerns arise both from actions which
the Commission itselfmay undertake and actions which other applicants may undertake with the
Commission's authorization or in compliance with rules the Commission may adopt.

To assist the Commission in understanding Broadwave's concerns, we have included an
exemplary claim of one of the Northpoint patents (claim 18 of U.S. Patent No. 6,169,878 ("the
'878 patent"), accompanied by comments describing aspects of this claim. This description is
not meant to be a binding interpretation, but rather is presented to assist the Commission in
gaining some perspective of the scope of the Northpoint patented technology. The claim
encompasses any terrestrial transmitter that broadcasts signals on a common frequency with DBS
satellite signals from a direction outside the directional reception range of receivers pointed to
receive the DBS satellite signals. This would, ofcourse, not only include any such terrestrial
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transmitter that points generally southward, but also would encompass omnidirectional
transmissions provided they are outside of a satellite reception range by, for example, being on a
lower elevation.

Under its '878 patent, Northpoint has the right to exclude anyone from, among other
things, building, testing, deploying and operating a terrestrial broadcasting system in the U.S.
having the claimed features. Broadwave is concerned that the Commission intends to adopt rules
that would require that any terrestrial system broadcasting in the 12.2-12.7 GHz band transmit
from a direction outside the directional reception range of receivers pointed to receive DBS
satellite signals. We note that in the Commission's First Report and Order and Further Notice of
Proposed Rulemaking released on December 8, 2000 ("Notice"), the Commission stated: ''we
propose to require MVDDS transmitting antennas to ... (2) generally point southward." If such a
requirement were adopted, and if the license to provide MVDDS services were granted to
anyone other than Broadwave, the Commission's requirement would be tantamount to a mandate
that the licensee infringe Northpoint's '878 patent.

We note that a potential requirement for MVDDS antennas to point in certain directions
is not the only area of Broadwave's concern. Broadwave is also concerned that rules involving
limitations in transmission power could be encompassed within the claims ofU.S. Patent No.
6,208,834 ("the '834 patent"), also issued to Northpoint and licensed to Broadwave. For
purposes of assisting the Commission's understanding, we include an exemplary claim from the
'834 patent, along with (as above) a short form description of the claim elements.

Adopting rules such as those already suggested in the Notice would place the
Commission in irreconcilable conflict with the U.S. Patent and Trademark Office, which, by
issuing the '878 and the '834 patents, has granted Northpoint the right to exclude others from
doing what the Commission may propose to require they do.

We look forward to discussing Broadwave's concerns at our meeting on Tuesday. In the
meantime, if you have any questions, please feel free to contact me.

Very truly yours,

,J'"

I " ~i...f'\.r.'/''') Q__ ..."c.., .': -'.•.•~-

Walter E. Hanley, Jr.

cc: Sophia Collier
Antoinette Bush, Esq.
Brian S. Mudge, Esq.
Michael K. Kellogg, Esq.
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U.S. Patent No. 6,169,878 Comments
Claim 18

1. An apparatus for simultaneously The purpose of this technology is to share
transmitting terrestrial signals on a common spectrum with satellite services such as the
frequency with satellite signals transmitted kind that are received with a satellite dish.
from a satellite, the satellite transmitting
satellite signals at a first frequency to a user
location for reception only within a satellite
directional reception range about the user
location, the apparatus comprising:
(a) a terrestrial transmitter for transmitting This includes any terrestrial transmitter
terrestrial signals at the first frequency from a broadcasting signals at a frequency used by a
fixed terrestrial location which forms a fixed satellite but along a route different than the
geometry with the user location and the satellite transmissions.
satellite, the terrestrial transmitter being
located with respect to the user location such
that the terrestrial transmitter transmits to the
user location along a route which is outside of
the satellite directional reception range about
the user location.

U.S. Patent No. 6,208,834 Comments
Claim 16

1. A method for reusing a first transmission This claim describes a method for reusing a
frequency already in use for transmitting satellite transmission frequency, where the
satellite signals from a satellite along a satellite frequency is used to transmit a signal from the
signal route to a first location for reception at a satellite to a user location. The method
satellite receiving antenna which may be at the includes the following steps:
first location, the satellite receiving antenna
producing a maximum gain for signals
received along a satellite receiving antenna
centerline and less gain at angles from said
centerline, the satellite signals having a signal
power level at the first location such that, when
the satellite receiving antenna is placed in a
satellite reception position in which the
satellite transmission route lies within a
satellite reception look angle about the satellite
receiving antenna centerline, the satellite
signals produce satellite input signals from the
satellite receiving antenna which are at least at
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a minimum usable satellite input signal level,
the method comprising the steps of:
(a) determining the satellite signal power level; Determining (through any means) the satellite

signal power level.
(b) setting the transmission power of a first Setting the terrestrial transmitter to a power
terrestrial transmitter to a non-interfering level level that will not interfere with the satellite
based upon the determined satellite signal signals. Non-interference allows the satellite
power level, the non-interfering level being a user to receive the satellite signals.
level ensuring that substantially each location
within an effective transmission area around
the first terrestrial transmitter receives
terrestrial signals from the first terrestrial
transmitter at a power level to produce non-
interfering terrestrial input signals from a
satellite receiving antenna aligned to receive
the satellite signals at said location, the non-
interfering terrestrial input signals being at a
power level less than an interference level with
respect to the satellite input signals produced
by the satellite receiving antenna at said
location; and
(c) transmitting terrestrial signals at the non- Transmitting signals within the transmission
interfering power level and first transmission area at the same frequency used for satellite
frequency from the first terrestrial transmitter transmissions.
to the effective transmission area.
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