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COMPlAINANT I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO..

DOCKET NO. 99F-404T

AT&T COMMUNICAtIONS OF THE MOUNTAIN STATES, INC., ff.rfHlitCfitU\;,n1fj
T;~T!n' Gn~':) I, .:"; F~I- Cf>nWr

v.

U 8 WEST COMMUNICATIONS, INC ..

RESPONDENT.

RECOMMENDED DECISION OF
ADMINISTRATIVE LAW JUDGE

KBN .,.. KIRKPATRICK
DISMISSING COMPLAINT

Mailed Date: February 7, 2000

Appearances;

FEB r. 2090

II"-;-·:·rl.... : .::.~';( z9't;. ,_", . \or. ,~ ........~ ...~,~", \ • I. , _,_,,, .~_

OrnE;:: .._,_._.J!\'l fl/IL ;~.,...:.-

Letty Friesen, Esq., Denver, Colorado , for
the Complainanti and

Timothy M. Timkovich , Esq" Richard A.
Westfall, Esq., and Thomas Dethlefs, Esq.
for the Respondent .

.L. STATEMENT

A. AT&T communications of the Mountain gtates , Inc.

(\\AT&T") I filed this complaint against U S WEST Communications f

Inc. ("U S WEST") I on August 18 1 1999. The complaint was

originally filed as an expedited complaint under Rule 61 (j) of

the Commission's Rules of Practice and Procedure I 4 Code of

Colorado Regulations 723-1. However, U S WEST opted out of the

.._ __ __.._ _-_ _-_ _---
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expedi ted procedure, as it is ent i tIed to do. ~ Staff of the

Commission filed its petition to intervene

1999, which was granted by Decision No.

on september .1·5 I

R99-1079-I. On

September 20. 1999, Sprint Communications Company, L.P.

("Sprint") filed ita Petition to Intervene, which petition was

denied by Decisi~n No. R99-1077.

B. A prehearing conference was held on September 10,

1999. A procedural schedule was established which called for

the matter to be heard on November 16, 17, and 18, 1999. The

hearing was rescheduled at the request of U S WEST due to a

family health emergency. The hearing was scheduled ror

December 20. 21, and 22, 1999 at 9:00 a.m. in a Commission

hearing room in Denver, Colorado.

C. At the assigned place and time the undersigned

Administrative Law Judge ("ALJ") called the matter for hearing.

Severell preliminary matter6 were dealt with. Fi:t;'st, Staff's

intervention was dismissed at its request. Second, a motion of

U S WEST t:i.led December 9, 1999 for leave to file its second

amended answer was granted. Next, administrat:i.ve notice was

taken of U S WEST's Colorado access tariff and U S WEST's

federal acceas tariff. Finally I testimony of U S WEST wi tnE!SS

Phyllis sunins was admitted by stipulation in the form of an

affidavit and attachments, with AT&T wa~ving its right to cross-

~ See 4 Code of Colorado Regulations 723 -1-61 (j) (5) .

2
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examine Sunins.

in this decision.

All these preliminary rulings are memorialized

D. The mat tar then proceeded to hearing. During the

course of the hearing Exhibits 1 through 5, 7 through lS, ~O, 23

through 42, 44 through 51, 54 through 58, 60 through 62, and

Exhibits A, E, F, G, K, L, and Q were identified, offered, and

admitted into evidence.:! At the conclusion of the heaJ:"ing the

parties Were authorized to file posthearing statements of

position no later than January 24, 2000.

statements were filed by both AT&T and U S WEST.

Timely olosing

E. In accordance with § 40-6-109, C.R.S., the undeJ:"signed

ALJ now transmits to the Commission the record and exhibits in

this proceeding along with a written recommended decision.

I I • FINDINGS.QF UIT

A. AT&T is a telecommunications provider operating ln

Colorado. As pertinent to this proceeding it provides

telecommunications services between local exchange areas. AT&T

m~int~ins ~n e~ten6ive facilitie6~based network, but it al~o

purchases access from U S WEST. Access is of two types, special

and switched. Special access is a point-to-point or point-to-

multipoint service prOVided by U S WEST, dedicated to the

J Exhibit A is the sun ins affidavit &nd attachment~ which was admitted
as a preliminary mat~er by stipulation.

3
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exclusive use of AT&T for the transmission of telecommunications

services. Switched access is the services or facilities

furnished by U S WEST to AT&T that allows AT&T to use U S WEST's

local network for origination or termination of interexchange

telecommunications services. See §§ 40-15-102 (25) and (28),

C.R.S. AT&T purchases access to connect to its end-user

customers. While AT&T could build its

itself or through an affiliated entity,

purchase access from U S WEST.

own access, either by

it is cheaper for it to

B. The Federal Communications Commission ("FCC" )

extensively regulates interstate telecommunications services.

By rule, the FCC has determined that any access line which

carries 10 percent or more interstate services must be purchased

through a federal tariff. Thus U S WEST has a tariff,

FCC No.5, which includes extensive conditions and terms

governing the provision of access services. Because of this

10 percent rule, AT&T purchases the vast majority of its access

through the federal tariff. In this proceeding AT&T has

complained specifically concerning approximately 100 orders for

access, with 3 of these orders purchased out of the Colorado

catalog. The Colorado catalog of U S WEST lists the terme and

conditions for the provision of services for so-called Part 4

services/ services exempt from regulation und~r § 40-15-401,

C.R.S. Special access is a Part 4 service.

4
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a Part 3 service I regulated by this Commission as an emerging

competi tive telecommunicat ions service. U S WEST maintains· <!l-

tariff with this Commission governing the sale and purchase of

intrastate switched access.

c. The federal tariff under which ~CceB5 15 purchaeed

sets forth numerous condi tions of the offering, beyond price.

For example, the tariff covers ordering conditions J firm order

confirmation, and service date intervals.) The tariff also

contains a provision concerning waiver of certain charges should

the intervals not be met, and a provision limiting 1iability

under tne carLEf. The intrastate tariff governing switched

access is almost identical to the federal tariff. The U S WEST

catalog is similar, but does not contain all of the provisions.

The catalog does not contain a section concerning specific

service intervals.

D. AT&T has experienced regular, frequent, widespread,

and ongoing delays in obtaining access purchased out of the

federal tarift. AT&T has experienced delays in three instances

with orders for access under the State catalog. Sometimes

U S WEST will provide a date upon which service is to be

provided, but extend that date opes or repeatedly with little or

1 Se1'vice date intervals contain milestones for the steps U S WEST takes
in provisioning access, and thu~ indicate as well how ~ong it should take fo~

an ord~~ to be fu~ly provi~ionad.

s
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no warning to AT&T. Or, U S WEST may establish a date on which

service is to be provided but later simply cancel that date ,and

not provide a new date. While there is an expedited process

available ehrough the tariff, for an increased charge, AT&T has

little cont~ol ove~ the d~te th~t acce~~ o~dered in the normal

course of events will be provided.

E. Orders are deemed to be held orders when facilities

are not in place to provide the service. D S WEST has put held

status on many orders submitted by AT&T within the recent past.

Many other orders have simply not been filled on the date

originally promised.

F. When U S WEST does not meet its dates for the

provision of service, it works a hardship on AT&T as well as

AT&T's customers. AT&T is held responsible by the ultimate end

use:t" whi~h puts AT&T in a poor business light. Also, the end

user does not obtain the eervice when requeated or needed. In

an attempt to reduce the f~equency with which this occurs, AT&T

has requested information from U S WEST concerning "hotspots" or

areas in the network which are nearing capacity. AT&T has

sought this information generally, and also for areas where it

hQs fD~ecasted a demand, in order to be able to better

coordinate its business with the ability of U S WEST to

provision services. However, U S WEST refuses to provide

information of this type.

6
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G. On a region-wide, multi-state basis, U S WEST has

provisioned DSls and DSOs to AT&T on a wholesale basis after- a

longer interval than it provided those same services to other

wholesale customers. In addition, the provision of these

circuits to AT&T takes longer than it does to provision these

circuits to U S WEST retail sales on a reqion-wide, multi-state

basis.

ilL. DISCUSSION

A. U S WEST at the outset asserts two arguments made

previously in its Motion for Summary Judgment. First, it

suggests the Commission does not have jurisdiction over access

service5 purcha~ed out of FCC No.5, U S WEST'~ federal tariff.

And second, it suggests that the filed rate doctrine, as

interpreted by the Supreme court in Americ~n Telephone and

Telegraph Company v. Central Office Telephone Company, 118

Supreme Court 1956 (1998) preempts all of AT&T's claims. AT&T

believes that this C~mmission has jurisdiction to adjudicate all

of its claims.

B. The Central Office case involved provisioning of a

service by AT&T' that was federally tariffed at the FCC. The

complainant in that proceeding had brought a State law claim for

4 The petitioner in the Central Office ca~e and the complainant in this
case are distinct but relaLed entities. For ea~e of identification, both are
referred to as AT&T in this decision.

7
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damages against AT&T. The complainant alleged that certain

promises made by AT&T which related to subj ects covered by. the

tariff were not kept. The terms of the promises were different

from the tariff terms. The Sup~eme Court initially noted that

47 U.S.C. § ~03(c) makes 1t unlawful 1:0 "extend to any person

privileges or facilities in such communications, or employ or

enforce any classification, regulations, or pl;'actices affecting

such charges H except those set forth in the tariff. Noting that

the provision of servi~~s in a manner better than set forth in

the tariff could constitute a preference, the court concluded

that the filed rate doctrine and the statutory prohibition

against discrimination effectively precluded all of the

complainant's State law claims for damages.

C. U S WEST al so asserts as a defense the doctrine of

primary jurisdiction, which aU9sestthat even if chis Commission

had authority or jurisd1ction to determine whether U S WEST was

proViding just and reasonable service for services provided out

of its FCC tariff, it should defer to the FCC.

D. This Commission has determined that it has authority

to interpret federal certificates i~sued by the Interstate

commerce commission and the F~deral Highw~y Admini5tre\tion in

det~rmining whether or not a motor carrier was conducting lawful

operations. See Decision No. C98-1024. See also Arapahoe

County Airport Authori ty v. Centennial Express Airlines, 956

8
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P.2d 587 (Colo. 199B). These decisions convince the ALJ that in

appropriate circumstances the Commission can evaluate servi~e

nominally provided under a federal tariff to determine whether

the provisions of those services violates any state law

requirements. This would include the requirement that all

services provided by a utility be adequate, efficient, just, and

reasonable. See § 40-3-101(2) I C.R.S. The question is whether

this is an appropriate circumstance.

E. The Commission noted that the factors to be applied in

determining whether to invoke the doctrine of primary

jurisdiction are as follows:

a. Whether the question at issue involves technical
Or policy i~6ue5 within the [FCC'a] particular
field of expertise beyond the understanding of
[the PUC];

b. Whether the federal agency determination would
materially aid the adjudicator to whom the
question has been presented and avoid the danger
of incon6i6cent ruling5; and

c. Whether the benefits of applying
outweigh the costs resulting
attributable to the referral of the
federal administrative agency.

the . doctrine
from delay

matter to the

F. The provisioning of ac:ce:5:;l doe~ not involve technical

or policy issues beyond this agency's expertise or

understanding. The portions of U S WEST's federal tariff

concerning aCcess are almost identical to the provisions

governing access in the State tariff and the State catalog.

9
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G. However, the danger of inconsistent rulings looms

large in this proceeding. AT&T has filed similar complaints to

this one in numerous other states seeking particular relief. A

review of the relief sought by AT&T is illustrative. AT&T seeks

~ Commi~~ion o~de~ that U S WEST immediately fill all of AT&T's

held orders, and an order that U S WEST immediately develop and

implement a plan to construct or deploy facilities where it has

held AT&T's orders for lack of facilities. AT&T seeks to have

construction completed and facilities deployed within 30 days of

the Commission's order. Obviously, were the Commission to issue

such an order and U S WEST to comply with it, resources would

have to be taken from other areas, with a likely degradation of

service in those other areas. For example, the provisioning

process is generally done on a regional basis. Such an order

from this Commission would ~t£ect the provisioning process

region wide. Thus that portion of the complaint which deals

with provisioning of circuits out of the Federal tariff should

be deferred to the FCC.

H. There

arguably do not

are other portions of the complaint which

arise out of the FCC tariff. One of AT&Tf s

other- cl~im5 i:;s that U S WEST i:;l not maintaining ~n adequate

network to provide access services. However. the proof at

hearing did not distinguish specifically which parts of the

network are inadequate. Rather, there was general information

10
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qbout a number of held orders from which AT&T concludes that the

network is being maintained in an unreasonable and inadequa-te

fashion. Two specific areas discussed were Northglenn and

Durango" However the ssrvicB to Northglenn was provided fairly

quickly after an initially pessimistic response trom U S WEST.

Concerning Durango, U S WEST appears near to completing a

$15,000,000 fiber connection to Grand Junction that has involved

unusual circumstances. Even if this claim is severable from the

claims relating to service ordered out of the federal tariff,

the proof was insufficient to warrant an order from this

Commission to make network improvements.

I. Concerning AT&T's discrimination claim, the evidence

ia similarly insufficient, AT&T's aole evidence consiated of

regional data indicating a slightly longer time to provide

circui ts to AT&T than to other wholesale customers. However,

the lack of Colorado specific data precludes any finding of

discrimination in the rendition of the intrastate access.

J. AT&T claimed that U S WEST does not keep it apprised

of hotspots in the network for areas where AT&T has forecast a

demand for services. AT&T suggests that this constitutes

inadequate ~ervice. U S WEST concede5 that it doea not provide

information until services are ordered. This is not a claim

based on the FCC tariff. It appears that such an action could

be maintained but was not proven in this case. While t.here were

11
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many instances of orders not being timely filled, there was no

evidence linking them to the lack of information provided. ·to

AT&T by U S WEST. There was no evidence put in the record that

these D~der~ were for areas where AT&T had forecast ~ need for

tacilities. There was no evidence of AT&T'S forecascs at all.

There was no nexus between established between untimely

provisioning and the forecasts of AT&T.

K. There were three specific instances of orders

purchased out of the U S WEST catalog.

being provided approximately 60 days

desired due date. See Exhibit 47A,

One resulted in service

after the customer's

line 1, page 1. One

resulted in completion approximately 15 days after the customer

desired due date. See Exhibit 46A, page 5, line 4. And the

third resul ted in completion approximately 30 days beyond the

customer deaiz;-ed due date. See Exhibit 46A., page 10, lim:~ 10.

These delays appear to be actributable co lack ot equipment.

Unlike the tariff, the catalog does not contain timelines for

completion of orders. Nonetheless, the tariff serves as a

guideline for these services.

L. U S WEST suggests that this Commission has no

authoricy t.o evaluate the p:hovision of deregulated s~rvices.

Al ternatively, it suggests that limitations of liability

contained in the tariff and catalog preclude this Commission

from entering remedial orders.

12

Both propositions are false.
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This Commission has the authority to resolve complaints

concerning the quality of access between providers, see § 40~~5~

404, C.R.S. This includes the timeliness of the prOVisioning

process. Concerning liability limitation p~ovisions, these

provisions do not apply co regulatory agency remedial orders.

Were that the case, a utility could simply file such a provision

and exempt i tsel! from any regulatory oversight. Rather, such

provisions speak to damages limitations in the event of a civil

action for damages. This Commission has no jurisdiction over

damages at

authority,

all. But

including

the

its

Commission's

authority to

regUlatory oversight

hear and decide

complaints, is unaffected by such provisions.

M. AT&T has thus established that in three instances

U S WEST prOVided services under its catalog after a period of

timE:! that was lcnge~ than the standard interval contained in

U S WEST tariffs. The frequency w1th wh1ch this occurs was not

established. Given the relatively short time after the standard

intervals when the service was provided, and given that

facilities had to be constructed to meet the orders, the

undersigned ALJ does not find that this forms a sufficient basis

to w~~r~nt ~ny relief.

13
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A. AT&T's claims for relief for :services

provisioned out of the feder~l tariff should be deferred to the

FCC for adjudication.

B. AT&T's claims of discriminatory treatment in the"

provision of access services were not proven.

C. AT&T's claim that U B WEflT it:! providing unreasonable

service by failing to inform AT&T ot hotspots throughout

U S WEST's network was not proven.

D. AT&T's claim that U S WEST is providing inadequate

service by failing to maintain its network was not proven.

E. AT&T established three instances of poor service for

access ordered out of the U S WEST catalog. However, given the

circumstances of those orders, no remedial order is warranted.

F. In accordance with § 40-6-109, C.R.S., it is

recommended that the commission enter the following order.

Y....:.- ORDER

A. The Commission Orders That:

1. Docket No. 99F-404T , being a complaint of

AT&T Communications of the Mountain States,

U S WEST communications, Inc., ip dismissed.

14
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2. This Recommended Decision shall be effective on

the day it becomes the Decision of the Commission, if that· is

the case, and is entered as of the date above.

3. As provided by § 40-6-109, C.R.S., copies of this

Recomm~nded Dec:::i:;slion shall be served upon the parties, who may

file exceptions to it.

a. If no exceptions are filed within 20 days

after service or within any extended period of time authorized,

or unless the decision is stayed by the Commission upon ita own

th;; recommended decision shall become the decision of

.:nmission and subj ect to the provisions of § 40- 6 -1101,

C.R.S.

b. If a party seeks to amend, modify, annul, or

reverse basic findings of fact in its exceptions, that party

must request and pay for a transcript. to be filed, Or the

parties may stipulate to porcions ot the transcript according to

the procedure stated in § 40-6-113, C.R.S. If no transcript or

stipulation is filed, the Commission is bound by the facts set

out by the administrative law judge and the parties cannot

challenge these facts. This will limit what the Commission can

review if exception~ are filed.

4. If exceptions to this Decision are filed, they

shall not exceed 30 pages in length, unless the Commission for

good cause shown permits this limit to be exceeded.

lS
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ATTEST, A TRUE COpy

Bruce N. Smith
Director

a:\ORDER\404T.OOC

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

KEN F. KIRKPATRICK

Admini~trative Law Judge

16
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BEFORE T1!E PUBLIC UTILITIES COMMISSION OF THE STATE OF COLO~O

DOCKET NO. 99F-404T

AT&T COMMUNICATIONS OF THE MOUNTAIN STATES, INC.,

COMPLAINANT,

v.

U S WEST COMMUNICATIONS, INC.,

RES·PONIJENT •

DECISION ON EXCEPTIONS

-

RIiC!B\V~D
AT&T Corp. LI;>~:o.l - O~m\ltr

JUN 12 2000

Mailed Date;
Adopted Date:

'.L:.. BY ~ COMMISSION

A. Statement

June 9, 2000
June 7, 2000

1. This matter comes before the Commission for

consideration of exceptions to Decision No. ROO-128 ("Reoommended

Decision") filed by Complainant AT&T Communications of the

Mountain States, Inc. ("AT&T"), and Respondent U 8 WEST

Communications I Inc. (\IUSWC"). In Decision No. ROO-128, the

Administr~tive Law Judge ("ALJ" ) recommended that AT&T's

complaint against USWC be dismissed. The parties, pursuant to

the provisions of § 40-6-109(2), C.R.S., have filed exceptions to

the Recommended Decision. AT&T obj ects to the ALJ' s

-" ...._----_. "----".._._--_._---
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recommendation that the complaint be dismissed.~ uswc, although

agreeing with the recommendation for dismissal, objects to

various factual findings by the ALJ. Now being duly advised in

the premises, we deny the exceptions and affirm the Rec~mmended

Decision in its entirety.

B. AT&T Exceptions

uswc. In its complaint, AT&T claims that USWC has failed to

provide adequate and timely 6witched~ and epecia13 access servioes

to AT&T, and that USWC has discriminated against AT&T in the

provision of such services (as compared to USWC ' s provision of

these services to other wholesale customers and itself). After

hearing, the ALJ concluded that AT&T had failed to meet its

burden of showing that the Commission should grant any relief in

this case. In large measure, the ALJ'g conclu~ion wae b~sed upon

his finding that AT&T's complaint mainly relied upon switched and

special access services ordered out of the Federal Communications

Commission's ("FCC") tariff. That is. the ALJ found that the

evidence here primarily related to USWC's provision of interstate

l AT&T. as part of its exception::'! I also request.s that we reopen the
record to allow tor the incroduc~1on ot new evid~ncc.

3 "switched /:looeI3S" is defined o;l~ the liiarvices 01:" filocilit..iea furnished
by a loc~l exchange company to incerex~hange providers that allow such
providers to originate or eerminate interexchange telecommunicqtiona services.
Section 40-15-102(28), C.R.S.

} "Special acceS3" is defined as any point-to-point or point-to ­
multipoint I'Isrvioe provide!:! by a local e,xc;hange provider ded,iCi"l.~ed to the
exclusive use of ~ny interexchange prov:l-der for the: transm:I-EISIOn of ~ny

telecommunications services.

2
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access. The ALJ then concluded that the Commission should defer

to the FCC on the issues presented by the complaint pursuant to

the doctrine of primary jurisdiction. In particular, the ALJ

noted that AT&T had filed complaints similar to this' one in

several states. As such, the ALJ determined, consideration of

AT&T's claims here would result in a risk of inconsistent rulings

on those complainto in the v~riouo otates.

these conclusions.

AT&T now e~oepts to

2. The exceptions first assert that the Commisli/.ion

and the FCC have conCurrent jurisdiction over the claims relating

to the adequacy of access services provided by USWC. AT&T

contends that it is seeking relief here based, in part, on state

In particular, AT&T asserts that the Commission has

jurisdiction over the adequacy of USWC's access services under

§ 40-15-404, C.R.S. (Commi55ion ha~ complaint authority over

interconnection and access disputes), and § 40-6-108, C.R.S.

(Commission has complaint authority over violations of the public

utilities laws). The exceptions then assert that the doctrine of

primary jurisdiction is inapplicable here because the doctrine

calla for judici~l deference to an administrative agency in cases

involving questions within that agency's particular expertise.

In this case, AT&T suggests, the doctrine of primary jurisdiction

is inapplicable because two administrative agencies j the

~ we note, however! that both AT&T in its exceptione and USWC in :its
reeponse rely exteneively on provisions in the FCC tariff.

3
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Commission and the FCC, have concurrent jurisdiction over the

subject matter of the complaint. Finally, AT&T contends that

theJ;e is no threa.t of inconsistEmt rulings (if we ruled on the

merits of its complaint) between the Commission and the FCC. The

claims regarding the adequacy of USWC's access services are based

on state law. Federal law (i,e., 47 U.S.C. §§ 261(b-c))

specifically preserves state authOL"j,Ly UVE::l." .;:tc.;c,;~l;:il:l sex:vj.ces

provided by local exchange carriers such as USWC. Therefore,

AT&T sUbmits, the Commission is not preempted by federal law from

addressing the merits of the complaint.

3. We affirm the ALJ's recommendation that the claims

raised in this case regarding USWC's access services should be

deferred to the FCC. Although AT&T argues that its claims are

based on state law, the evidence of inadequate service presented

here relates almost entirely to access services provided by USWC

out of its federal tariff. Virtually all af AT&T's proof in

support of its complaint relates to interstate, not intrastate,

services. 5 The record also indicates that AT&T purchases the

V;;l.i=lt majorit:.y of accesS services from USWC out af the federal

tari!!. Therefore, AT&T is incorrect in auggeating that. its

complaint here is based on state law.

5 FCC rules require carriers Buch as AT&T to purchase access out of the
federal tariff if more than 10 percent: of traffic on a specific circuit is
1nter5taee t~affic. As USWC point~ out, this 10 percent rule indicates that
the FCC intends to regulate aCcess provided over a circuit when even a clight
amount of traffic on that circuit is interstate.

4
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4. As for AT&T's argument that federal law preserves

state authority over exchange access, we agree with VSNe that

§§ 261 (b-c) preserve such authority with respect to intrastate

services. These provisions do not suggest that a state

commission is the appropriate forum to resolve a complaint

concerning the adequacy of interstate services.

5. The complQ.inL hr;:;,t·l;, for the most part I does not

raise issu~s regarding the adequacy of access services subject to

the Commi~aion'~ authority under 6tate law (i.e., intrastate

access services). Because AT&T's claims relate to interstate

services, we agree with the ALJ that these claims are more

appropriately resolved by the FCC.

6. In its second argument (exceptions, page 10), AT&T

argues that USWC's access services in general are inadequate and

unreliable 1n violation of specific provisions of Color~do law.

AT&T asserts that it is challenging USWC's general practices in

prOViding access services (e.g., USWC's alleged inability to

provide service within the intervals specified in its tariff,

USWC's alleged refusal to inform AT&T of areas where it has a

shortage of facilitiee neceeeary to provide access se~vices,

USWC's alleged failure to manage its network to timely provide

service to AT&T, etc.). The complaint does not challenge USWC's

actions with respect to individual access orders. The

Commission, AT&T argues, has authority under §§ 40-4-101(1) and

40-4-102(1) I C.R.S., to reaolve these issues-

5
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7. The evidence upon which AT&T relies to support its

challenges to USWC's general access provision practices still

relates to interstate services. This record contains little

evidence about USWC's practices with respect to the provision of

intrastate access, and, therefore, little evidence regarding

uswc'S compliance with the provisions of state law cited by AT&T.

As sueh l W~ ~unclude that these challenge6 to UOWC'e services are

mare appropriately considered by the FCC.

8. As part of it~ exceptions, AT&T requests that we

reopen the record and accept into eVidence certain information

appended to the exceptions.' We will deny the motion to reopen

for failure to state good cause. There is no reason to believe

that the new information would affect our decision that the

complaint should be dismissed for the reasons stated in the

Recommended Decision and di6cussed above.

c. USWC E~ceptionB

1. USWC I while it agrees with the ALJ's ultimate

recommendation in this matter, objects to a number of findings

made in the Recommended Decision. Specifically, uswc excepts to

the findings t.hat: (1) AT"'T h~s experienced regular, frequent,

widespread, and ongoing delays in obtaining access services out

of the federal tariff (finding D, pages 5-6); (2) OSWC's failure

to timely provide service and its failure to provide certain

6 AT&T r s Motion for; Leave to Reply to lJ S WEST's Response to A.T&T'S
E~ceptions and Request to Reopen the Record will be g~anted.

6
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information to AT&T harms AT&T and its customers (finding F 1

page 6) i and (3) On a region-wide basis, USWe has provided

servioes to AT&T after a longer interval than it provided those

services to other wholesale customers or to itself for its retail

services (finding 8 1 page 7). Generally, USWC argues that the

record fails to support these findings.

:c!. we rej ect these arguments. Our .Hjvll;w u! l.h~

record indicat~s that the evidence supports the ALJ/ s findings in

all respects. For example 1 witness Field (for AT&T) testified

that on "numerolls u occasions USWC had cancelled firm order

confirmations given to AT&T (December 20, 1999 transcript,

page 58); that USWC's held orders for AT&T continually "hovered

around" 80-90 orders in Colorado (December 20, 1999 transcript 1

pages 62-63) i and that USWCI s performance had harmed AT&T's

reputation because of its inability to meet its end-users' due

dates for service (December 20, 1999 transcript, page 177-178).

Witness MacCorquodale (for AT&T) testified that there was a

"large number" of USwe held orders for AT&T (December 20 I 1999

transoript, page 30D). Similarly, witness Blaszczyk (for AT&T)

submitted testimony that USWC'3 untimely provieioning of access

was harming AT&T's ability to provide service to end-users

(December 21, 1999 transcript, page 8); that he deals with

complaints almost on a "daily" basis because USWC informed AT&T,

just before the due date for service, that it could not provide

service (Decembe~ 21, 1999 traneoript, page 10-11) - Mr. Blaszczyk

7
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also sponsored those exhibits (57 and 58) which indicate USWC

provided service to AT&T on a less timely basis than to other

customers (December 21 J 1999 transcript, pages 75-7B). In

rebuttal, witness Field testified that USWC does not provide "hot

spot,,7 information to AT&T (December 21, 1999 transcript,

page 263-64) J and that many times USWC misses firm order

confirmation dates without giving AT&T prompt notice that orders

would not be completed on tim~, and without giving prompt notice

that facilities are not in place to provide service (O~c~mb~r 21,

1999 transcript, pages 265-70).

this, we reject USWC's arguments.

Based upon evidence such as

3. USWCI s exceptions also object to the ALJ's

observation that there are portions of the complaint "which

arguably do not arise out at the FCC tariff N (Recommended

Decision, paragraph H, page 10). The ALJ's observation that

"arguably" some portions of the complaint do not relate to the

FCC tariff is supportable (although those portions are minor).

Moreover, we find it unnecessary to modify the Recommended

Decision as requested by USWc_ As discussed above, we agree with

uswc that the vast maj ori ty of evidence pre:;lented in thil3 caae

relates to services purchased out of the federal tariff, and that

the Commission should defer to the FCC on these matters. No need

exists to modify the Recommended Decision as suggested by USWC.

7 "Hot spotS" are areas in the network that are near capacity and in
which uswc may have difficulty providing service.
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4 .

(paragraph L,

Finally, USWC excepts

page 13) concerning

to the ALJ's observation

limitation of liability

provisions in a tariff as not applying to remedial orders issued

by a regulatory agency such as the Commission. The ALJ stated

that such provisions, in general, purport to limit damages in

civil actions, but that ~uch provisions do not affBct the

Commission's authority to hear and decide complaints. These

gene::;-al obsarv.ations are correct. As such, we raj a at uswe ' s

C.R.S.,

request to limit or otherwise modify these statements .

.IL ORDER

A. The Commission Orders That:

1 - The Motion for Leave to Reply to U g WE:S'l" s

Response to AT&T'::l Exceptions and Request to Reopen the Record

filed by AT&T Communications of the Mountain States, Inc., is

granted.

.2. The exceptions to Decision No. ROO-128 and the

Motion to Reopen the Record filed by AT&T Communications of the

Mountain States, Inc., are denied.

3. The exceptions to Decision NO. ROO-128 filed by

U S WEST Communications, Inc., are denied.

4. The 2o-day period provided for in § 40-6-114 (1) ,

within which to file applications for rehearing,

reargument, or reconsideration begins on the first day following

the Mailed Date of this Decision.

5. This Order is effective on its Mailed Date.

9
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B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING June 7, 2000.

(S EAT.)

ATTEST, A TRUE cory

artiCa N. Smith
:Director

G:\YELLDW\9SF-404T.OOC

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

RAYMOND L. GIFFORD

ROBERT J. lUX

POLLY PAGE

Commissioners
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