
Before the DOcKET FILE GOPY ORIGI
Federal Communications Commission .......... . ·~l~..!l.

Washington, D.C. 20554 U'Q~I'fY~

In the Matter of )
Petition of WorldCom, Inc. Pursuant to )
Section 252(e)(5) of the )
Communications Act for Expedited )
Preemption of the Jurisdiction of the )
Virginia State Corporation Commission )
Regarding Interconnection Disputes )
with Verizon Virginia Inc., and for )
Expedited Arbitration )

)

CC Docket No. 00-2181

RECE'VED
NOV 9 2001

.....ttOCA'TIONS~
~",IF1ME~

DIRECT TESTIMONY OF

KAREN KINARD AND MARGARET T. PEARCE

ON BEHALF OF

WORLDCOM, INC.

(Issues III-14, IV 120, IV-121 and IV-130)

November 9, 2001



2 Q.

3 A.

4

5

6 A.

7

8

9 Q.

10 A.

11

12 A.

13

14 Q.

15 A.

16

17

18

19

20

21

22

23

INTRODUCTION

Please state your names, titles, and addresses.

My name is Karen Kinard. I am a senior staff member in WorldCom's National

Carrier Management and Initiatives organization. My business address is 8521

Leesburg Pike, Vienna, Virginia.

My name is Margaret T. Pearce. I am a staff specialist in WorldCom's National

Carrier Management and Initiatives organization. My business address is 8521

Leesburg Pike, Vienna, Virginia.

Please describe your responsibilities at WorldCom.

Kinard: I am responsible for national policy and advocacy on performance

measurements and remedies for WorldCom.

Pearce: I am responsible for performance measurements and remedies advocacy,

primarily in the Verizon region.

Please describe your relevant experience and background.

Kinard: I was a key developer of the Local Competition Users Group's version 7

Service Quality Measurement document. I have filed declarations on

performance measures and remedies issues in the FCC's New York,

Massachusetts, Pennsylvania, and Georgia/Louisiana 271 proceedings. I have

also represented WorldCom in carrier-to-carrier performance measurement and

remedy discussions and/or testified in state proceedings in the Verizon states of

New York, New Jersey, Maryland, Massachusetts, Pennsylvania, and Virginia;

the BellSouth states of Georgia, Florida, Kentucky, Louisiana, North Carolina,

Tennessee, South Carolina, and Mississippi; SBC-Ameritech states including
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Illinois, Michigan, Ohio, and Indiana; and the Qwest states of Colorado and

Arizona. I have held various positions since joining WorldCom's (then MCl's)

Local Initiatives group in June 1996, including leading a team that provided

subject matter expertise during the first round of interconnection Agreement

negotiations.

Before joining WorldCom, I was an editor for 11 years at

Telecommunications Reports, and joined Phillips Business International's

Communications Today daily electronic newsletter in 1995 as its chief FCC

correspondent. Between 1976 and 1984, I was a staff member serving in the

Pennsylvania and Washington offices of u.s. Representative Bob Edgar (PA-7),

including as Constituent Service and Projects Manager, Legislative Assistant and

Press Secretary. I received my Masters of Science degree in

Telecommunications Policy and Management from George Washington

University in 1984. I also hold a Bachelor of Science Degree in Education­

Communications emphasis from West Chester State College in West Chester, PA

and a Paralegal Certificate from Widener University in Chester, PA.

Pearce: I have participated in state performance standards collaboratives in New

York, Maryland, and Virginia. I am responsible for analyzing and documenting

all aspects of individual performance metrics and standards, as well as specific

remedy plans and interfacing with the business units regarding specific

components ofperformance measures. I have held various positions with

WorldCom since joining MCI in October 1994 as an order Implementation

Specialist.
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Before joining WorldCom, I was employed at Cable and Wireless, Inc.

from July 1990 through December 1993. I received a Bachelor of Arts in History

from Tufts University in 1988.

What is the purpose of your testimony?

Kinard: The purpose of my testimony is to address the following arbitration

issues: Issue 111-14, Issue IV-l20, and Issue IV-12l.

Pearce: The purpose of my testimony is to address arbitration Issue IV-130.

ISSUE 111-14

"What are the appropriate financial remedies that should apply

to Verizon 's provision ofservices pursuant to the interconnection agreement. "

Why are financial remedies that apply to Verizon's provision of services

pursuant to the Agreement important?

Although WorldCom has some local facilities in Virginia, WorldCom is highly

dependent upon Verizon for network elements, especially if and when WorldCom

enters the local residential market. Give Verizon's dual role of supplier of

network elements and competitor, Verizon has the ability and the incentive to

harm new entrants' ability to enter and stay in the market by providing service

that is inferior to the service Verizon provides to its own customers.

Can a remedy plan discourage Verizon from harming competitors?

A structural remedy is perhaps the best remedy, but in lieu of a proper structural

remedy a plan that provides for payments from Verizon to CLECs can be the next

best thing. But to be effective at all, a remedy plan must ensure that the proper

incentives are created such that it is more beneficial for Verizon to provide

3
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nondiscriminatory performance to WorldCom rather than to discriminate and
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retain its enduser customer. In other words, the financial remedies must be

sufficient enough to deter Verizon from discriminating against WorldCom. It is

always better for WorldCom to get good performance from Verizon in the first

place rather than get financial remedies from Verizon afterwards.

Is WorldCom proposing a specific remedy plan to be incorporated into the

Parties' Agreement?

Yes.

Please explain.

WorldCom is proposing that the Agreement include a remedy plan that is based

on the Performance Assurance Plan ("Plan") that was established in New York

Public Service Commission ("New York Commission") Case 99-C-0949. That

Plan was established by order of the New York Commission on November 3,

1999. I The Plan has been modified several times, most recently by order of the

New York Commission on May 8, 2001.2 The Parties' Agreement should

incorporate the Plan as most recently modified, with the amount at risk scaled to

be proportional to the Virginia market.

I N.Y. Pub. Servo Comm'n Case 97-C-0271, Pet. of N.Y. Tel. Co. for Approval of its Statement of
Generally Available Terms and Conditions Pursuant to § 252 of the Telecommunications Act of 1996 and
Draft Filing of Pet. For InterLATA Entry Pursuant to §. 271 of the Telecommunications Act of 1996, and
Case 99-C-0949, Pet. Filed by Bell Atlantic-N.Y. for Approval of a Performance Assurance Plan and
Change Control Assurance Plan, in 97-C-027], Order Adopting the Amended Performance Assurance Plan
and Amended Change Control Plan (Nov. 3, 1999).
2 NY Pub Servo Comm 'n Cases 97-C-027I , 99-C-0949, Order Granting Clarification ofOctober 20,2000
Order and Amending Performance Assurance Plan (May 8,2001). See also Case 99-C-0949, Order
Amending Performance Assurance Plan (Dec. 15,2000); Case 00-C-0008, Compl. OfMCI WorldCom,
Inc. against Bell Atlantic-N.V. Concerning Billing Completion Notices, Firm Order Commitments,
Acknowledgments and Tracking Numbers, filed in 99-C-1529,Case 00-C-0009, Compl. Of AT&T
Communications of N.Y., Inc. against Bell Atlantic-N.V. Concerning Acknowledgments, Completion
Notices and Pre-Order Outages, filed in C 99-C-1529, and Case 99-C-0949, Order Directing Market

4
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Please explain why you are proposing this Plan.

The New York Plan is not ideal. As I mentioned earlier in my testimony, a

remedy plan must be strong enough and include sufficient financial disincentives

so as to make nondiscriminatory performance more beneficial to Verizon than

discriminating against WorldCom. For a variety of reasons, the New York Plan

falls short in that regard. However, the New York Plan is the most robust Plan

available for comparison and has become a model used throughout the Verizon

East states. Rather than ask the Commission to devise an entirely new

Performance Assurance Plan, a complex labor-intensive task, WorldCom instead

proposes that the Commission take advantage of the hard work that went into

developing the New York Plan and incorporate it into this Agreement.

Please explain what you mean when you say that the New York Plan has

become a model used throughout the region?

The New York Plan was the first of its kind. It is the product of extensive

proceedings and negotiations between Verizon and the New York Commission,

including input from competitive carriers, which began with Verizon's voluntary

commitment to implement a plan to ensure "continued performance after

interLATA entry.,,3 The Plan was an important component ofVerizon's New

York 271 application, and this Commission relied upon the New York Plan in

Adjustments and Amending Performance Assurance Plan (Mar. 23, 2000); Cases 97-C-0271, 99-C-0949,
Order Amending Performance Assurance Plan (Mar. 9,2000).
3 N.Y. Pub. Servo Comm'n, Case 97-C-0271, Pre-Filing Statement ofRell Atlantic-N.Y. (Apr. 6,1998),34­
42.
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determining that the New York local market was irreversibly open to

2

"-'

4

5

6

7

8

9

10

11

12

13

14 Q:

15

16 A:

17

18

competition.4

Since the New York 271 proceeding, Verizon has obtained 271 approval

in Massachusetts and Connecticut, as well as in Pennsylvania. In both

Massachusetts and Connecticut, Verizon voluntarily agreed to implement

performance assurance plans modeled upon the New York Plan. Additionally, a

Pennsylvania Administrative Law Judge has recommended that Verizon adopt the

New York Plan, with very minor changes.s Again, the FCC relied upon the

existence of those plans in its 271 orders.6 Furthermore, in the ongoing state 271

proceedings in Maine, Rhode Island, Vermont and New Hampshire, Verizon has

proposed performance assurance plans which it has described to be substantially

the same as comparable plans in effect in New York, Massachusetts, and

Connecticut.

Why is it important that the New York Plan is the model Plan for the

Verizon East region?

First, if the Parties incorporate a scaled version of the New York Plan, we would

not have to reinvent the wheel in this proceeding. The time, effort, and expertise

expended in the development of the New York Plan produced the most workable

4 CC Docket No. 99-295, In re: Application by Bell Atlantic N.Y. for Authorization Under Section 271 of
the Communications Act to Provide In-Region, InterLATA Service in the State of New York,
Memorandum Opinion and Order, FCC 99-404 (Dec. 22, 1999), ~429.
5 WorldCom does not endorse all aspects of the ALl's recommended decision. In fact, WorldCom has filed
exceptions to that recommended decision. However, the recommended decision adopts much of the New
York plan.
6 See, e.g., CC Docket No. 01-9, In re: Application ofVerizon New England Inc., Bell Atlantic
Communications, Inc. (d/b/a Verizon Long Distance), NYNEX Long Distance Co. (d/b/a Verizon
Enterprise Solutions) And Verizon Global Networks Inc., For Authorization to Provide In-Region,
[nterLATA Services in Massachusetts, Memorandum Opinion and Order, FCC 01-130 (Apr. 16, 2001),
'236.
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plan that we have seen in the industry thus far. We should draw upon that

experience for this arbitration and take advantage of it, rather than trying to

develop a new plan without the benefit of the same resources that went into the

New York Plan.

Secondly, it is important that the remedy plan be at least as strong and

robust as plans that Verizon has entered into in other markets. IfVerizon's

performance were to trigger the remedy plan in this Agreement at the same time it

triggered remedy plans in other jurisdictions, it would only make economic sense

for Verizon to address the poor performance that is causing it the most economic

harm. If the Parties' remedy plan were not as robust as other performance

assurance plans, Verizon would be more likely to address performance issues in

other jurisdictions, where it would be liable for larger dollar amounts under other

plans, rather than addressing the performance that would be causing WorldCom

harm in Virginia.

Are there other benefits of adopting a plan modeled after the New York

Plan?

Yes.

Please explain.

The New York Plan has been in effect for almost two years. It is, by now, a

known commodity. If this Plan were adopted in this proceeding, Verizon could

not credibly claim any administrative difficulties in implementing the Plan.

Rather, after nearly two years of reporting under the New York Plan and after

7
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implementing similar plans in New England, Verizon should be able to crank up

the reporting mechanisms for Virginia very quickly.

Furthermore, Virginia consumers and competitive carriers would be able

to rely upon the New York Plan's protections, without having to worry whether

there are potential loopholes that have not yet been discovered. Since its original

implementation in New York, the New York Plan has been modified several

times, to take account, among other things, of the missing notifier problem that

caused tens of thousands of CLEC orders to be lost in 2000 and also the

development ofDSL. The holes in the New York Plan have been identified and

have in some instances been accounted for. It would not be prudent to implement

a new plan here in this Agreement and risk both a less robust plan but also a plan

rife with unexpected loopholes and gaps.

Would other remedy plans that you have seen be adequate substitutes for a

plan modeled after the New York Plan?

No.

Please explain.

Unlike in the New England States, Verizon has been proposing a performance

assurance plan in the former Bell Atlantic - South states that is weaker and less

effective than the New York Plan. Verizon has been proposing a Per Occurrence

Remedy Plan with incentive levels that are so low that they could easily become a

cost of doing business for Verizon. Furthermore, remedy plans that contain only

per occurrence incentives are not sufficient to deter poor performance.

8
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Why are remedy plans that contain only per occurrence incentives

insufficient to deter poor performance?

They fail to protect competitors when competitors need it most, by keeping

remedies the lowest when competitors are just beginning to ramp up in a market

or launching new services in competition with the incumbent. It is critical that a

remedy plan include per measure incentives in addition to per occurrence

incentives in situations of sustained or severe poor performance by Verizon.

Do you have other concerns with plans that have been proposed by Verizon

or other fLECs?

Yes. One critical concern I have is that Verizon's recent proposals have made use

of a statistical mechanism, the "K-table," which grants Verizon far too much

forgiveness and allows Verizon to avoid paying remedies even when it is

discriminating.

Please describe your concerns regarding the K-table.

The K-table, which WorldCom anticipates Verizon will propose in any remedy

plan in this proceeding, leads to the possibility that repeated failures may be

forgiven even though such failures were not a result of chance, but were in fact

the result of actual discrimination. This leads to an increased chance that Verizon

will not have to pay remedies even where it is actually discriminating against

CLECs, and therefore weakens the effectiveness of the Plan.

Are you familiar with the performance assurance plan that is part of the Bell

Atlantic / GTE Merger Conditions?

9
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Yes, and I am aware that Verizon has argued in a recent motion to this

Commission that the plan creates adequate incentives to Verizon to ensure parity

performance.

Do you agree?

No. As this Commission made clear in the Bell Atlantic/GTE Merger Order, the

performance assurance plan approved therein, like all of the merger conditions, is

"intended to be a floor and not a ceiling.,,7 Furthermore, the plan adopted in the

BA/GTE Merger Order, like all of the merger conditions, were intended to be

limited to the context of the merger itself, and were not intended to relieve

Verizon from any obligations arising out of decisions implementing the Act.8

And in any event, the BA/GTE Merger Order's performance plan expires three

years from the issuance of the merger order. 9

What language does WorldCom propose?

WorldCom proposes the attached Attachment X, which includes a remedy plan as

Exhibit B.

Please summarize what WorldCom is asking of the Commission with respect

to this issue.

With the following modifications, the Commission should incorporate the New

York Plan into the Agreement.

• The amounts at risk under the Plan should be scaled to an appropriate

amount to account for the size of the Virginia market. This is the approach

proposed and approved by Verizon in Massachusetts and Connecticut and

7 BA/GTE Merger Order at ~252.
8 Jd. at ~283, Apdx. C n.2.

10
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which has been proposed by Verizon in Rhode Island, Vermont and New

Hampshire.

• The Agreement should specify that any future changes to the New York
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4 Plan that have the effect of increasing the amount at risk or adding

5 performance metrics to the Plan should be incorporated prospectively into

6 the Agreement.

7 ISSUE IV-130

8 "What are the appropriate performance reports, standards and benchmarks

9 that should apply to Verizon services providedpursuant to interconnection agreement. "

Why are performance measures that apply to Verizon's provision of services

pursuant to the Agreement important?

As discussed above, Verizon has the ability and incentive to harm our ability to

enter and remain in the market in Virginia. Performance measurements identify

the areas where Verizon is required to report on the level of performance it is

providing to its competitors. They are a predetermined level of service that

Verizon must provide to WorldCom, and which WorldCom in tum can expect to

rely upon.

The standards have two goals. First, they allow WorldCom to know the

level of service they can expect to receive from Verizon, which in tum permits

WorldCom to inform its end user competitors the level of service they can expect

to receive. Second, the standards are also intended to be set in a manner that

ensures that Verizon will provide the same level of service or berter to WorldCom

that it provides to itself. Of course, these standards drive the remedy plan that

9 Id. at ~255.
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provides Verizon the incentive to meet the standards, themselves. In determining

the proper measurements and standards, we therefore must keep in mind the goals

of ensuring parity and non-discriminatory service.

Is WorldCom proposing a specific set of performance standards and

measures to be incorporated into this Agreement?

Yes.

Please explain.

The Virginia Commission has convened a collaborative for the purpose of

establishing generic performance standards and remedies. In Case No.

PUCO 10206, a subcommittee developed a proposed set of service performance

standards. As the Virginia Commission Staffs October 10,2001 Motion

describes, the subcommittee used the New York Carrier-to-Carrier Guidelines

("New York Guidelines") as the basis for the generic Virginia performance

standards.!O The subcommittee agreed upon certain standards, "adapted to certain

state-specific modifications or metrics."!! The subcommittee also agreed to

revise the generic Virginia performance standards based on subsequent changes to

the New York Guidelines.

Like it has done with remedies, the New York Commission has done

extensive work to establish a comprehensive set of metrics and standards which

Verizon reports on monthly. The New York proceeding is now nearly five years

old, and, again, New York has set the bar for carrier-to-carrier performance

10 Virginia State Corp. Comm'n Case No. PUCO I0206, Establishment of Carrier Performance Standards for
Verizon Virginia Inc., Staff Motion to Establish Carrier Performance Standards for Verizon Virginia Inc.
and For Order Prescribing Notice and Providing for Comment or Request Hearing (Oct. 10,2001).
Ilid. at2.
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standards. The New York Guidelines have been the model for performance

standards throughout the Verizon East region. The New York Guidelines

continue to evolve and were most recently amended by order of the New York

Commission on October 29, 200lY

WorldCom proposes to use the Virginia subcommittee's proposal as a the

starting point for the performance measures and standards to be included in the

Parties' Agreement. As with remedies, WorldCom does not propose in this

proceeding to go through the exhaustive process of relitigating a comprehensive

set of performance measures. We propose to use the Virginia collaborative's

work as a model for the metrics in this Agreement.

A critical component of the Virginia proposal is the incorporation of

changes that are made to the New York Guidelines. The most recent changes to

the New York Guidelines, which were ordered on October 29,2001 should be

incorporated into the Agreement.

From that point - the Virginia collaborative proposal, incorporating the

recently approved New York Guidelines - WorldCom makes several additional

proposals for the performance standards in this Agreement. We propose that the

Commission adopt WorldCom's position with respect to the issues that remain in

dispute in the Virginia collaborative. We also propose a set of additional

12 N.Y. Pub. Servo Comm'n. Case 97-C-0139, Proceeding on Motion of the Comm'n to Review Service
Quality Standard for Telephone Cos, Order Modifying Existing and Establishing Additional Inter-Carrier
Service Quality Guidelines (Oct. 29, 2001). See also, Case 97-C-0139, Order Adopting Revisions to Inter­
Carrier Service Quality Guidelines (Dec. 152000); Case 97-C-0139, Order Establishing Additional Inter­
Carrier Service Quality Guidelines And Granting In Part Petitions For Reconsideration And Clarification
(Feb. 16,2000); Case 97-C-0 139, Order Establishing Additional Inter-Carrier Service Quality Guidelines
And Granting In Part Petition For Reconsideration, Clarification, And Stay (Nov. 5, 1999); Case 97-C­
0139 Order Establishing Permanent Rule (June 30,1999); Case 97-C-0139, Order Adopting Inter-Carrier

13
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modifications to the guidelines that will help to ensure nondiscriminatory

performance by Verizon.

Why is it so important to incorporate the New York Guidelines, including the

most recent changes.

The New York Guidelines represent not only the most time-tested metrics in the

industry but also the most state-of-the-art metrics. They have been revised a

number of times since their inception, most recently late last month. This most

recent revision added a number of new metrics and revisions to existing metrics to

cover areas such as line splitting, collocation augmentations, missing notifiers,

and timeliness of completion notification, among other areas. In addition, the

metrics have been made more concise, eliminating some metrics that were

deemed no longer to be needed. Overall, the New York Guidelines are the most

extensive, complete, and thorough metrics in the industry.

Do you expect the New York Guidelines to change in the future?

Yes. The New York Guidelines will continue to be reviewed by the Carrier

Working Group in the New York Commission's Case 97-C-0139. I expect that

the New York Guidelines will be revised once or twice each year for the

foreseeable future.

Should those changes be incorporated into the Agreement?

The metrics that are incorporated into the Agreement should be viewed as a floor.

They should represent the minimum that the Parties can expect Verizon will

report under the Agreement. At the inception of the Agreement, that floor should

Service Quality Guidelines (Feb. 16, 1999); Case 97-C-0139, Order Approving Interim Guidelines For
Carrier-To-Carrier Performance Standards And Reports (Feb. 18, 1998).

14
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be set at the level of the current New York Guidelines, with the additional

modifications that I suggest below. However, should there be additions to the

New York Guidelines during the Term of the Agreement, the Parties should

benefit from them, and they should be incorporated into this Agreement, as well.

How should the Commission address the remaining disputed metrics from

the Virginia generic state collaborative?

In addition to ensuring that the most recently adopted New York Guidelines are

incorporated into the Agreement as a floor, WorldCom proposes that the

Commission should adopt our position on the remaining disputed metrics from

the Virginia collaborative.

Please identify those disputed metrics ands summarize WorldCom's position

on them.

The Virginia collaborative committee's summary of the disputed metrics and the

Parties' positions on them is included in Exhibit A to Attachment X.

What are the additional modifications to these guidelines that you propose?

Despite their stature and their strength, the New York Guidelines, which form the

basis of the Virginia collaborative's proposal, are, too, flawed in some respects.

These flaws allow Verizon to escape detection of discriminatory performance.

We therefore propose the following modifications to the New York Guidelines, so

as to further ensure nondiscriminatory, parity performance under the Agreement:

1. Jeopardies: A jeopardy notice serves to notify a CLEC that Verizon

expects to miss the due date for an order. If Verizon knows there is a problem

that will cause it to miss a due date, it is Verizon's obligation to notify the CLEC

15



Direct Testimony of Karen Kinard and Margaret T. Pearce CC Docket No. 00-218 November 9, 2001

in enough time prior to the due date so that the CLEC can notify its customer and

the customer can plan accordingly. There currently is no metric in the New York

Guidelines to measure timeliness ofjeopardy notification. WorldCom proposes

that the Agreement should include one.

Average Interval Offered and Missed Appointments, respectively. Within each

metric, Verizon reports its trunk-provisioning performance separately. The

performance standard for each metric is parity. For trunk provisioning, however,

WorldCom proposes a benchmark standard rather than parity. This is because in

lieu of a true retail analog, Verizon uses the feature group D trunks that it

provides to interexchange carriers as a retail analog. Of course, this means that

Verizon needs to demonstrate only that it provides parity service to WorldCom,

the CLEC, and WorldCom, the interexchange carrier. Thus, Verizon can compare

poor performance to one arm of WorldCom's business with its poor performance

to another and call it parity. This, clearly, is counterintuitive. We therefore

propose that there be an absolute standard of95 percent within 18 business days

for orders of up to 192 trunks, and a standard of 95 percent within 30 business

days for orders exceeding 192 trunks, except in the event of no facilities, new

switch, or end office conversion.

3. OR-I Performance Standard: Metric OR-l measures Order Confirmation

Timeliness. For trunk orders, the current performance standard for orders of

greater than 192 trunks is "negotiated process." This is an undefined standard that

allows Verizon to delay providing a due date indefinitely. Rather, WorldCom
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2. PR-1 and PR-4 Performance Standard: Metrics PR-1 and PR-4 measure
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proposes that an agreed-upon due date must be set within 20 business days, and

that a confirmation identifying the due date must be provided within that set

number of days.

5. Resold xDSL Services: The Agreement should make clear that the

performance standards apply to resold xDSL services. This can be accomplished

by disaggregating 2-wire xDSL wherever resale is reported on in the performance

metrics.

6. Inbound Trunking: Some trunking metrics as presently computed disguise

important competitive issues. WorldCom orders large volumes of inbound or

reciprocal trunks from Verizon to WorldCom local switches to service customers

with high inbound calling volumes. Such inbound trunk requests are placed using

a Trunk Group Service Request (TGSR), providing information on the trunk

groups that need augmenting and a requested due date. WorldCom then awaits

Verizon's return of an Access Service Request (ASR) with that date or more

likely a due date "negotiated" (specified by) Verizon. (WorldCom orders

outbound trunks, running from the WorldCom switches to the Verizon network,

by sending an ASR itself, but for reciprocal trunks, WorldCom must depend on

Verizon to send the ASR.) As a business matter, WorldCom must place TGSRs

to ensure that Verizon continues to develop adequate interconnects with the

WorldCom network, because if customers cannot reliably receive calls from the

larger universe of Verizon customers, they will not sign up for service from

WorldCom or other CLECs, even though it will be Verizon customers making

outbound calls that will receive the "all circuits busy" signal. Put another way, it
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is a much greater hardship to a WorldCom customer to be unable to receive calls

from the many Verizon customers because the trunk from Verizon to the

WorldCom customer is blocked, than it is to a Verizon customer to be unable to

reach a few WorldCom customers, as long as he can still reach all of the other

Verizon customers. This problem is particularly acute when the WorldCom

customer is a business with a call center, or an ISP, both of which are heavily

dependent on inbound calls, and both of which generate tremendous increases in

call volume on a trunk group as soon as they are enrolled, without the ramp up

that is more typical of other kinds of growth.

WorldCom cannot turn up new switches or sell service to new customers

unless it is assured of timely and adequate inbound interconnection trunks.

Indeed, if WorldCom does promise service to a new customer, but cannot deliver

on time because Verizon has not provided the necessary interconnection trunks,

WorldCom will likely lose the customer and harm both its own reputation and

that of its customer, both of which are critical consequences preventing a new

entrant from gaining market share.

Despite this reality, however, some current performance measures do not

adequately measure Verizon's performance in providing these inbound trunks.

The performance metrics consider an inbound reciprocal trunk to have been

ordered by Verizon, even if the establishment of that trunk was prompted by a

CLEC request for additional capacity, and even though CLECs are responsible for

forecasting their need for such trunks to Verizon. This leads to results on metrics

that not only fail to show the harmful impact of poor inbound trunk performance,
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but through aggregation with outbound trunk provisioning can even disguise poor

performance on the latter.

The most egregious example is metric PR-4, measuring Missed

Appointments. This metric aggregates results for inbound and outbound trunk

orders. Orders of more than 192 trunks under this metric are subject to a

negotiated interval, permitting Verizon to pick a delivery date initially for either

inbound or outbound trunks that comports with Verizon's convenience.

Moreover, under this metric, if the ordering party pushes out the delivery date by

placing a supplemental order, then Verizon will be scored to have met the

appointment as long as it is ready on the new delivery date. As Verizon's witness

testified, what this means is that for all inbound reciprocal trunks, Verizon, which

is the one working to deliver the trunk, is also the ordering party and thus can

totally control the "appointment" date by issuing a supplemental order for a later

date if it will not be able to meet the originally scheduled one. In other words, if

Verizon staff are alert, Verizon will never report missing a due date on a

reciprocal trunk, which comprise the vast majority oftrunks. Moreover, since

these trunks are aggregated with outbound trunk orders, where it is the CLEC who

can change the due date, Verizon' s apparent on-time performance on inbound

trunks can dilute poor results on outbound trunks.

This loophole should be closed. For PR-4, when measuring missed

appointments for inbound trunks, Verizon should be measured on the original

negotiated due date. If Verizon misses this due date, then Verizon misses the
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metric. Verizon should no longer be allowed to count this metric as met by

unilaterally pushing out the due date.

6. Access to Data: The Agreement should specify that Verizon must provide

WorldCom with access to raw data and excluded data. Raw data is all data used

to produce performance and remedy reports. WorldCom must be able to verify

that Verizon is correctly reporting what actually takes place in the field. For

example, Verizon might report an order as being customer not ready, when the

technician's field notes in the system indicate he never even contacted the

customer. Excluded data is what Verizon is allowed to exclude from the actual

measurements and remedies reports. However, WOrldCom must be able to verify

that Verizon is only excluding what is valid. For example, Verizon can exclude

from the OSS Interface Availability metric (PO-2) those outages for which

WorldCom was provided with proper advance notification. WOrldCom would

need excluded data in order to reconcile Verizon's number of previously notified

outages with WorldCom's number of previously notified outages for a given

month. Otherwise, Verizon could conceivably exclude any outage it wanted,

whether they actually notified WorldCom or not.

Please summarize what WorldCom is asking of the Commission with respect

to this issue.

The Commission should use the Virginia collaborative subcommittee's proposed

performance measures and standards as a starting point. It should ensure that the

most recent New York Guidelines are incorporated into the Agreement,

establishing a floor. Any subsequent additions to the New York Guidelines
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1 should be incorporated into the Agreement. Finally, the Commission should

2 adopt WorldCom's position regarding the disputed issues remaining from the

3 Virginia collaborative, and should make the modifications to the New York

4 Guidelines I describe above.

5 ISSUE IV-120

6 "Should the Interconnection Agreement contain a provision governing available

7 remedies stating that the remedies specified in the Interconnection Agreement are

8 cumulative and are not intended to be exclusive ofother remedies available to the injured

9 Party at law or equity? Should the provision also state the Parties' agreement that the

10 self-executing remedies for performance standards failures are not inconsistent with any

11 other available remedy and are intended, as a financial incentive to meet performance

standards, to stand separate from other available remedies? "

Has WorldCom previously filed testimony on this issue?

Yes. The Parties previously filed direct and rebuttal testimony on this issue.

WorldCom filed the testimony of Matt Harthun, John Trofimuk, and Lisa Roscoe.

Is your testimony identical to the previously filed testimony?

Yes.

What is WorldCom's position?

The Interconnection Agreement should contain this provision because it is

important for the Parties to understand clearly which remedies are available to a

party injured by a breach of the Agreement. In this case, the proposed provision

would make clear that remedies specified in the Agreement are not exclusive;

they are cumulative of remedies that are otherwise available to the injured party at
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law and in equity. The provision also would make clear that the self-executing

remedies for Verizon's failure to meet performance standards are separate but not

inconsistent with all the other available remedies.

What language has WorldCom proposed?

In its proposed Section 27.2, WorldCom has proposed a remedies provision that

makes clear that the Interconnection Agreement's remedies are not exclusive, and

that the remedies for performance standards failures stand separate from other

available remedies. Specifically, WorldCom has proposed the following

language:

27.2 Unless otherwise specifically provided under this Agreement, all remedies

prescribed in this Agreement, or otherwise available, are cumulative and

are not intended to be exclusive of other remedies to which the injured

Party may be entitled at law or equity.13 The Parties acknowledge that the

self executing remedies for performance standards failures set forth in and

incorporated into this Agreement are not inconsistent with any other

available remedy and are intended only to provide Verizon with a

financial incentive to meet performance standards. However, the Parties

agree that, while Verizon's responsibility to pay these self-executing

remedies is independent of any other damages under this Agreement they

may be used to mitigate any such damages to the extent that they have

been paid directly to Melm and arise out of the same breach of this

Agreement.

What is Verizon's response?

22



Direct Testimony of Karen Kinard and Margaret T. Pearce CC Docket No. 00-218 November 9, 2001

A. While Verizon has agreed to include the first sentence of WorldCom's proposed

2 provision, it has objected to the rest of Section 27.2.

3 In its Answer, Verizon makes two objections to including the proposed

4 language in the Agreement. First, it argues that, because the Parties have not yet

5 agreed on performance standards, Verizon cannot agree to including a term that

6 references them; Verizon does not know if the adopted performance plan will be

7 consistent with other portions of the Agreement. Second, Verizon argues that the

8 proposed language would allow WorldCom to recover twice for a loss resulting

9 from a "service deficiency." While it agrees the financial incentives in a

10 performance plan properly ensure that the standards under the plan will be met,

11 Verizon argues that WorldCom will benefit from a double recovery if it is

12 allowed to pursue other remedies available at law or in equity.

13 Q. What is wrong with Verizon's first argument that it cannot agree to include

14 performance standards to which the Parties have not yet agreed?

15 A. Both Parties agree that performance standards should exist. And, although

16 Verizon and WorldCom may not have agreed on particular performance standards

17 yet, the issue is being arbitrated before the FCC in these proceedings and is also

18 being considered under state collaboratives. Therefore, such a provision will

19 become necessary, and WorldCom requests that the Commission adopt language

20 similar to what WorldCom has proposed.

21 Q. What is wrong with Verizon's second argument that WorldCom will be able

22 to recover twice for a loss resulting from a service deficiency by Verizon?

13 Verizon has agreed to inclusion of this first sentence into the Interconnection Agreement.
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1 A. That WorldCom can recover penalties for Verizon's performance standard

2 violations and also obtain a remedy under the Agreement does not necessarily

3 translate into double recovery. The financial remedies obtained for failures to

4 meet performance standards are not always paid directly to WorldCom and other

5 CLECs. Thus, if Verizon paid performance penalties as well as standard

6 damages, WorldCom would not have a double recovery.

7 However, WorldCom acknowledges that in cases in which remedy

8 penalties are paid directly to WorldCom for a specific breach, Verizon should not

9 be obligated to pay full compensatory damages under the Agreement for that

10 same breach. Therefore, WorldCom agrees to modify the last sentence of its

11 proposed language explaining that, in the event that WorldCom receives payment

12 under an incentive plan for an action that is a breach, and also is entitled to

13 damages for that same breach, the payment of incentive plan penalties should be

14 used to mitigate the amount of damage payments otherwise recovered. The

15 additional proposed language is as follows:

16 However, the Parties agree that, while Verizon's responsibility to pay

17 these self-executing remedies is independent of any other damages under this

18 Agreement they may be used to mitigate any such damages to the extent that they

19 have been paid directly to MClm and arise out of the same breach of this

20 Agreement.

21 Q. What language does WorldCom propose?

22 A. WorldCom proposes the attached Attachment X, which includes performance

23 measures and standards as Exhibit A.
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Q. What is WorldCom requesting of the Commission?

2 A. WorldCom requests that the Commission approve inclusion of WorldCom's

3 proposed Section 27.2 with the modification described above.

4 Issue IV-121

5 "Should the Interconnection Agreement contain a provision (1) requiring Verizon to

6 provide services andperform under this Agreement in accordance with any performance

7 standards, metrics, and sel.fexecuting remedies (a) set forth in the agreement and (b)

8 established by the Commission, the Commission, and any governmental body of

9 competent jurisdiction; and (2) incorporating those standards, metrics and remedies by

10

11
12 Q:

13 A:

14

15 Q:

16 A:

17 Q.

18 A.

19

20

21

22

23

reference into the Interconnection Agreement.

Has WorldCom previously filed testimony on this issue?

Yes. The Parties previously filed direct and rebuttal testimony on this issue.

WorldCom filed the testimony of Matt Harthun, John Trofimuk, and Lisa Roscoe.

Is your testimony identical to the previously filed testimony?

Yes.

What is WorldCom's position?

WorldCom has proposed that the Interconnection Agreement incorporate

Verizon's obligations under any performance standards, metrics, and self-

executing remedies established by the FCC, state commission, or any

governmental body of competent jurisdiction. This provision merely requires

Verizon to comply with governing law, and incorporates that legal obligation into

the Parties' Agreement.
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Creating a contractual obligation to adhere to law further ensures that

Verizon will honor its duties to comply with the governing performance standards

and metrics as they relate to the services provided under the Agreement. Because

the provision merely transforms Verizon's legal obligation to follow the law into

a contractual obligation to follow the law, it should be uncontroversial, provided

that Verizon intends to comply with the law. The provision should be included

because interconnection Agreements are generally drafted to codify the Parties'

legal responsibilities.

What language has WorldCom proposed?

The specific language that WorldCom proposed is:

27.3 Verizon shall provide services and perform under this Agreement in

accordance with (i) any performance standards, metrics, and self­

executing remedies established by the FCC, the Commission, and any

governmental body of competent jurisdiction; and (ii) the performance

standards, metrics and self-executing remedies set forth in Attachment X

of this Agreement. The performance standards, metrics, and self­

executing remedies established by the FCC, the Commission, and other

governmental body of competent jurisdiction are hereby incorporated into

this Agreement.

What is Verizon's response?

In its response, Verizon objects to this provision on the grounds that it disagrees

with WorldCom's wording. Because Verizon has failed to identify what aspects

of the wording it finds objectionable, we are unable to respond to that criticism.
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* * * * *

Does this conclude your testimony?

Kinard: Yes, it does.

Pearce: Yes, it does.
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