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Secretary
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445 12" Street, SW, Room TW-B204
Washington, DC 20554

RE: CC Docket No. 98-184 Bell Atlantic/GTE Merger;
CC Docket No. 98-141 SBC/Ameritech Merger

Dear Ms. Salas:

The attached letter should be placed in the record of the above captioned docket.
Pursuant to section 1.1.2086(a)(1) of the Commission’s rules, an original and one copy of
. this letter are being submitted to the office of the Secretary. Please associate this

notification with the record in this proceeding above.

If there are any questions regarding this matter, please call at 202 515-2527.

Sincerely,

L G
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December 17, 2001

Ms. Carol Mattey

Federal Communications Commission
445 12™ Street, SW, Room
Washington, DC 20554

RE: CC Docket No. 98-184 Bell Atlantic/GTE Merger;
CC Docket No. 98-141 SBC/Ameritech Merger

Dear Ms. Mattey:
This letter briefly supplements our discussions from our meeting on December 13.

As we outlined in prior submissions, the Commission’s most recent order addressing the
issue of inter-carrier compensation for Internet-bound traffic resolves any possible
question as to whether paragraph 32 of the Bell Atlantic/GTE merger conditions permits
carriers to adopt across state boundaries the provisions of an interconnection agreement
that address the issue of compensation for such traffic.

By its express terms, paragraph 32 applies only to matters that are “subject to 47 U.S.C.
251 (¢).” In a previous letter, you expressed the view that section 251(c) incorporates
section 251(b) by reference, and that paragraph 32 therefore permitted the cross-state
adoption of provisions addressing matters covered by section 251(b) where the other
requirements of paragraph 32 are satisfied. While we disagree, the resolution of that
question does not matter for present purposes because the Commission’s most recent
order again reaffirmed that Internet traffic is not covered by section 251(b).

Indeed, the Commission first reached this conclusion in its 1999 Order relating to
compensation for Internet-bound traffic. As the Commission itself has explained, in that
order the Commission “previously found . . . that such traffic is interstate traffic subject
to the jurisdiction of the Commission under section 201 of the Act and is not, therefore,
subject to the reciprocal compensation provisions of section 251(b){5).” Remand Order,
paragraph 1 (footnotes omitted). While the D.C. Circuit remanded that determination on
the grounds the Commission had not provided an adequate explanation, the
Commission’s recent order reaffirmed its previous conclusion. In the Remand Crder, the
Commission again held that Internet-bound traffic “falls cutside the scope of section
251(b)(5).” I/d. Asthe Commission explained, Internet-bound traffic is a form of
“information access” that is subject to section 251(g) of the Act, and “Congress excluded
from the ‘telecommunications’ traffic subject to reciprocal compensation the traffic



identified in section 251(g), including traffic destined for ISPs.” /d., see also Remand
Order at paragraphs 30, 44.

Accordingly, the Commission’s Remand Order puts to rest any conceivable claim and
makes clear that the expanded MFN condition does not allow carriers to adopt in other
states the provisions of an interconnection agreement that address inter-carrier
compensation for Internet-bound traffic. Even if the merger condition applied to matters
covered by section 251(b), the Commission’s order conclusively establishes that the
provision addressing iInternet-bound traffic is not covered. For convenience, a copy of
our prior submission addressing this issue (including a copy of paragraph 32 of the
merger conditions) is attached.

In light of all of this, you and your staff asked whether there was any remaining dispute
that the merger condition did not apply to compensation for Internet-bound traffic. Given
the Commission’s unambiguous orders, there should not be. Nonetheless, some
carriers continue to argue that the merger condition applies, and cite your letter of
December 27, 2000 to Focal Communications for support. In addition, at least two state
commissions have mistakenly interpreted the merger condition to permit provisions
addressing Internet-bound traffic to be adopted across state lines. Focal
Communications of Washington v. Verizon Northwest, Washington Utilities and
Transportation Commission Dkt. No. UT-013019, ALJ Decision at & 50 (Oct. 17, 2001)
(whatever doubt about exclusion of internet-bound traffic from the application of
paragraph 32 of the merger conditions “was dispelied by the FCC Common Carrier
Bureau’s December 27" letter.”); ITC DeltaCom Petition For Approval of Election to
Adopt Terms and Conditions of Previously Approved Interconnection Agreement,
Alabama Public Service Commission Informal Docket U-4320, Order at 4 (Sept. 14,
2001) {allowing adoption of reciprocal compensation provisions across state lines after
petitioner cites 12/27 letter for support of that position). Copies of those decisions are
attached.

For that reason, it continues to be important to grant our request to clarify the previous
letter, at least with respect to treatment of compensation for Internet-bound traffic. At a
time when FCC is trying to decrease this uneconomic arbitrage, states are mistakenly
relying on the December 27" letter to expand the obligation to make such payments
beyond the scope of the FCC Remand Order, directly contrary to FCC’s policy objectives
as well as plain terms of the merger conditions. We therefore ask for quick action in
clarifying the prior letter.

Please feel free to call me with any questicns or comments.

Sincerely,
,%{@___
Attachments

c: A. Dale
M. Stone
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REPLY COMMENTS OF VERIZON'

L Introduction and Summary

The Commission’s Reciprocal Compensation Order has eliminated any conceivable
dispute over the meaning of the Bell Atlantic/GTE merger condition which allows terms of
voluntarily negotiated interconnection agreements to be adopted across state lines under certain
circumstances. The conclusions reached in that order confirm that, under any reasonable
reading of the merger condition, provisions of an agreement governing inter-carrier
compensation for Internet-bound traffic are not subject to adoption in another state. That order

lays to rest the issues in this proceeding, and makes clear that carriers cannot rely on the terms of

! The Verizon telephone companies (“Verizon”) are the local exchange carriers affiliated
with Verizon Communications Inc. identified in the attached list.



the merger conditions to expand into new states the very form of “regulatory arbitrage” that, in

the Commission’s words, “distorts the development of competitive markets.”*

1L Provisions of Agreements Addressing Inter-carrier Compensation for Internet-Bound
Traffic Are Not Within The Scope of the Expanded MFEN Condition

The sole issue here is whether the provisions of an interconnection agreement that
address inter-carrier compensation arrangements for Internet-bound traffic are within the scope
of the expanded most-favored nation (“MFN"") condition. See BA/GTE Merger Condition 323
They are not.

As explained in our prior submissions, the relevant condition that allows carriers to adopt
negotiated provisions from other states is limited by its express terms to these matters that are
“subject to 47 U.S.C. § 251(c).” Despite this express limitation, some parties argue here that the
scope of the condition also extends to matters that are covered by a different part of section
251 — namely, the reciprocal compensation requirement in section 251(b)(5). As we explain
below, those claims are misplaced. But more fundamentally, they are now beside the point, as
this Commission’s own recent order makes clear.

In its recent Reciprocal Compensation Order, the Commission again confirmed that
Internet-bound traffic is not subject to the reciprocal compensation requirements of section
251(b)(5). As the Commission explained, it has “long held” that enhanced service provider
traffic — which includes traffic bound for Internet service providers — is interstate access traffic.
The Commission further held that “the service provided by LECs to deliver traffic to an ISP

constitutes, at a minimum, ‘information access’ under section 251(g).” Id. at & 30. See, also, id.

2 See Intercarrier Compensation for ISP-Bound Traffic, Order on Remand and

Report and Order, CC Docket Nos. 96-98 and 99-68, FCC 01-131, & 21, 29 (rel. Apr. 27,
2001) (“Reciprocal Compensation Order’”).



at & 44. As such, these services are excluded from the scope of the reciprocal compensation
requirements of section 251(b)(5). Id. at & 34 (“We conclude that a reasonable reading of the
statute is that Congress intended to exclude the traffic listed in subsection (g) from the reciprocal
compensation requirements of subsection (b)(5)”).

The Reciprocal Compensation Order, therefore, puts to rest any conceivable claim that
the expanded MFN condition allows carriers to adopt in other states the provisions of an
interconnection agreement that address inter-carrier compensation for Internet-bound traffic.
Indeed, even if the merger condition were somehow construed (incorrectly, we believe) to apply
to matters covered by section 251(b)(5), the Commission’s order conclusively establishes that
the provision addressing Internet-bound traffic still would not be covered.*

Accordingly, the Reciprocal Compensation Order has eliminated any lingering dispute,
and there is no question that provisions of interconnection agreements that address Internet-
bound traffic cannot be adopted in other states under the expanded MEN condition in the Bell
Atlantic/GTE merger conditions.

111, The Expanded MFN Condition Also Is Limited To Matters That Are Subject To Section
251(c). That Are Consistent With State Policies, and To Provisions That Have Not

Expired.

The express terms of the merger conditions impose several additional limitations that

apply here as well.

A copy of this paragraph is attached. :

Moreover, the Commission’s order makes clear that provisions addressing inter-
carrier compensation for Internet-bound traffic are not subject to the expanded MEN condition
for an additional reason. The merger condition expressly provides that provisions of an
agreement must be made available only “to the same extent and under the same rules that would
apply to a request under 47 U.S.C. § 252(i).” By its terms, however, the scope of section 252(i)
parallels those matters that are the subject of the core requirements of section 251 — namely,
“interconnection, service [for resale], or network element.” It does not by its terms, apply to
other matters such as interstate access arrangements.

-3 -



First, contrary to the claims of some commenters, the right to adopt provisions of an
interconnection agreement across state lines is expressly limited to matters that are “subject to 47
U.S.C. 3251(c).” The quoted language, by its own terms, acts as an express limitation on the
scope of the expanded MFN condition. Moreover, the history of that language confirms that to
be the case.

As the Commission is well aware, the Bell Atlantic/GTE merger conditions are a slightly
modified version of those adopted in connection with the SBC/Ameritech merger. The genesis
of the expanded MFN condition in paragraph 32 of the Bell Atlantic/GTE conditions was
paragraph 43 of the SBC/Ameritech conditions. The latter, however, allowed interstate adoption
of any “interconnection arrangement or UNE.” 14 FCC Rcd 14712, App. C, & 43 (1999). That
agreement contained no reference to section 251(c). But when the SBC/Ameritech condition
was revised to apply to provisions of interconnection agreements (rather than just
interconnection arrangements and UNEs), the reference to section 251(c) was added to make
clear that the provisions that are covered are those that are the subject of 251(c). That makes
good sense. It makes clear, for example, that resale arrangements under 251(c)(4) are covered,
but still cabins the scope of the conditions to the core requirements of section 251(c). Otherwise,
provisions of interconnection agreements that are wholly unrelated to interconnection but are
included in a single agreement for convenience — including even non-telecommunications
matters, such as information services or even the purchase of a used truck — would suddenly
become subject to an MEN obligation for the first time.

Nonetheless, some parties argue that, even though the express terms of the conditions are
limited to matters that are subject to section 251(c), the Commission nonetheless should construe

the condition to apply to matters covered by 251(b) solely because that latter section is referred



to in 251(c). As Verizon demonstrated in its February 20 request for clarification, however, that
argument cannot be reconciled with the terms of the Act. By its own terms, section 251(c)
imposes “additional” obligations on incumbent carriers that differ from those imposed by section
251(b). Moreover, while section 251(c)(1) does require all local exchange carriers to negotiate
terms and conditions of agreements in order to meet the duties imposed in section 251(b), this
duty to negotiate does not somehow incorporate into section 251(c) all of the substantive
requirements of 251(b). Nor can the commenters point to any authority that suggests it does. If
the Commission had intended to include section 251(b) obligations in the provisions that could
be adopted across state lines, it surely would have listed that subsection along with section
251(c).

The commenters, however, dwell on the explanatory parenthetical “(including an entire
interconnection agreement)” and claim that this phrase somehow changes the plain meaning of
the entire condition. They assert that this phrase means that a carrier may always adopt an entire
agreement in another state, despite the substantive limitations, because no interconnection
agreement is confined to section 251(c) matters. But the simple answer is that the parenthetical
phrase cannot mean what they claim. Quite the contrary, the parenthetical is itself immediately
followed by the phrase “subject to 47 U.S.C. § 251(c),” making clear that it too is subject to that
same limitation. Consequently, the only reasonable reading of that parenthetical is that it was
added to clarify that, if an agreement was confined to such core section 251(c) matters, the entire
agreement could be adopted in another state. Whether or not any agreements to date have been
confined to such matters has no relevance, and the Commission never undertook to examine all
agreements to ascertain if any existed. The parenthetical was inserted simply to avoid

uncertainty in the event such an agreement existed or was subsequently entered into. Indeed, as



noted above, it would be nonsensical to suggest that matters completely unrelated to section 251
could be adopted across state lines, just because they happened to be included in a single
agreement for the convenience of the parties.

For this reason, it also makes no sense to suggest that the reference to section 251(c) was,
as some commenters claim, an indication of the “type of agreement” that could be adopted. No
party has argued that paragraph 43 of the SBC/Ameritech conditions — which does not include
the express limitation to matters covered by 251(c) — addresses anything except the “type” of
interconnection agreements entered into under sections 251 and 252. In addition, it is section
252, not section 251(c), that fully describes the “type of”’ interconnection agreements that local
exchange carriers enter into with one another. If the Commission had wanted to clarify the
“type” of interconnection agreement that could be adopted, it would have used language such as
“the type of interconnection agreement described in 47 U.S.C. 3 252.” Instead, it said that the
provisions that are subject to the expanded MFN condition are those that address matters
“subject to” section 251(c). Given that phraseology and history, it cannot validly be questioned
that the Commission intended the statutory reference to have substantive effect.

Unable to overcome the express language of the condition, several commenters argue that
reading the condition as it was written would undermine the intent of the conditions. That
simply is not right. The limitation enables carriers to adopt agreement provisions dealing, for
example, with interconnection, unbundled access, and resale, which are at the heart of the local
competition policies in section 251(c) of the Act and for that very reason were the subject of
additional obligations that were imposed uniquely on incumbents. Other matters were
appropriately left to negotiation or arbitration on a state-by-state basis rather than allowing them

to be adopted in other states under the expanded MEN condition.



Second, the merger condition is expressly limited to the cross state adoption of terms that
are “consistent with the laws and regulatory requirements of [] the state for which the request is
made.” BA/GTE Merger Condition § 32. This limitation preserves the right of each state to
ensure that interconnection agreements adopted in that state are consistent with its laws and
policies and that the state not be forced to accept a provision just because it was voluntarily
negotiated elsewhere. Despite the commenters’ claims to the contrary, this limitation is a proper
recognition that the merger conditions should not and, indeed, cannot undermine the authority
given the states in section 252(e) of the Act to approve or reject interconnection agreements.
Therefore, when a state finds (as has the Commission) that payment of compensation for
Internet-bound traffic is a form of regulatory arbitrage that undermines the development of true
local competition policies and requirements, then the provisions of an agreement that are
contrary to that policy determination may not be adopted in that state. And as the previous staff
letter appropriately recognized, it is up to the relevant state commission to determine whether an
individual provision is contrary to the policy of that state.

Third, provisions in the underlying agreement may not be adopted after the “date that
they are available in the underlying agreement.” BA/GTE merger conditions  32. As we
previously explained, however, the underlying provisions at issue here expired by their own
terms at the time that the Commission adopted its initial Declaratory Ruling establishing that
Internet traffic is not subject to reciprocal compensation under section 251(b)(5). While the
merger conditions appropriately assign the resolution of any disputes about the continuing
viability of the underlying provision to the state commission, the simple fact is that the provision

in dispute here terminated by its own terms and is no longer available.



Iv. The Merger Conditions Should Not Be Modified.

A number of parties implicitly concede that the expanded MFN condition does not apply,
and argue that the Commission should modify the Condition to expand its scope. Their
arguments must be rejected.

As an initial matter, these parties essentially demand carte blanche to import any
provision negotiated in another state, regardless of whether the provision is within the scope of
251(c), is consistent with the laws or policies of the second state, or whether it even relates to
telecommunications competition. However, Congress gave the states the exclusive responsibility
to review interconnection agreements, see 47 U.S.C. 3 252(e), to reject provisions that are
inconsistent with the public interest, convenience, and necessity, see id., and to establish or
enforce other requirements of state law in such review. See 47 U.S.C. 3 252(e)(3). The
modifications the commenters seek would violate those statutory provisions. Recognizing this,
paragraph 32 of the merger conditions specifies that disputes regarding the availability of
interconnection arrangements should be resolved by negotiation “or by the relevant state
commission under 47 U.S.C. 3 252 to the extent applicable.” There is no reason for this
Commission to upset the statutory scheme to modify the conditions to remove this authority from
the states, as the commenters want, or to force the states to accept provisions from other states
that they may not find appropriate.

Nor should the Commission revisit its decision to limit the expanded MEN condition to
negotiated agreements, as some parties ask. The Commission examined this issue at length in
connection with both the SBC/Ameritech and the Bell Atlantic/GTE mergers and found that
“expanding the condition to encompass arbitrated arrangements without qualification could

interfere with the state arbitration process under sections 251 and 252 of the Communications



Act” BA/GTE Merger Order at &303. See, also, SBC/Ameritech Merger Order at & 491.° The
parties have provided no arguments that justify changing that finding.

In any event, the Commission lacks the statutory authority to expand the merger
conditions, which were voluntary to begin with, and contain numerous requirements that the
Commission has no independent statutory authority to impose. Included among these is the
requirement to allow carriers to adopt voluntarily negotiated provisions of agreements entered
into in other states. Absent a voluntary undertaking by the parties, the Commission lacks

authority under the Act to impose such a requirement forcibly.

V. Verizon Is Not “Estopped” From Addressing the Limitations In the Merger Condition.

Two parties claim that Verizon should be estopped from raising claims that the merger
conditions are limited to section 251(c) matters and to provisions that are consistent with state
policy, because neither Bell Atlantic nor GTE cited those limitations during the pleading cycle
prior to adoption of the conditions. There was no reason for Bell Atlantic or GTE to have
addressed the limitations when the merger was being debated, because the then-proposed
conditions were (and still are) clear on their face. If any party had argued, as the commenters are
now, that the conditions meant anything other than what the clear language specifies, Bell

Atlantic and GTE would have addressed the i1ssue. But no party claimed then that the language

3 In approving the Bell Atlantic/GTE merger, the Commission expedited arbitrations by
allowing them to proceed in a second state without waiting for the statutory 135 day negotiation
period to expire. See Bell Atlantic/GTE Merger Order at &302.



was unclear, because it is not. Therefore, there was no reason for Bell Atlantic and GTE to

explain its meaning during the comment cycle, 6

Respectfully submitted,

Michael E. Glover Lawrence W. Katz
Edward Shakin 1320 North Court House Road
Of Counsel Eighth Floor

Arlington, Virginia 22201
(703) 974-4862

Attorney for the Verizon
telephone companies

May 14, 2001

® Global NAPs inappropriately raises in this proceeding specific issues that are the
subject of a separate formal complaint against Verizon and, indeed, attaches the complaint to its
comments. Those issues should be addressed in the complaint proceeding and not here. Verizon
will respond to Global NAPs’ specific allegations in its answer in the complaint case.

10 -



THE VERIZON TELEPHONE COMPANIES

The Verizon telephone companies are the local exchange carriers affiliated with Verizon
Communications Inc. These are:

Contel of the South, Inc. d/b/a Verizon Mid-States
GTE Midwest Incorporated d/b/a Verizon Midwest
GTE Southwest Incorporated d/b/a Verizon Southwest
The Micronesian Telecommunications Corporation
Verizon California Inc.

Verizon Delaware Inc.

Verizon Florida Inc.

Verizon Hawail Inc.

Verizon Maryland Inc.

Verizon New England Inc.

Verizon New Jersey Inc.

Verizon New York Inc.

Verizon North Inc.

Verizon Northwest Inc.

Verizon Pennsylvania Inc.

Verizon South Inc.

Verizon Virginia Inc.

Verizon Washington, DC Inc.

Verizon West Coast Inc.

Verizon West Virginia Inc.



Bell Atlantic/GTE Merger Conditions

32.  In-Region Pre-Merger Agreements. Subject to the Conditions specified in this
Paragraph, Bell Atlantic/GTE shall make available: (1) in the Bell Atlantic Service Area to any
requesting telecommunications carrier any interconnection arrangement, UNE, or provisions of
an interconnection agreement (including an entire agreement) subject to 47 U.S.C. § 251(c) and
Paragraph 39 of these Conditions that was voluntarily negotiated by a Bell Atlantic incumbent
LEC with a telecommunications carrier, pursuant to 47 U.S.C. § 252(a)(1), prior to the Merger
Closing Date and (2) in the GTE Service Area to any requesting telecommunications carrier any
interconnection arrangement, UNE, or provisions of an interconnection agreement subject to 47
U.S.C. § 251(c) that was voluntarily negotiated by a GTE incumbent LEC with a
telecommunications carrier, pursuant to 47 U.S.C. § 252(a)(1), prior to the Merger Closing Date,
provided that no interconnection arrangement or UNE from an agreement negotiated prior the
Merger Closing Date in the Bell Atlantic Area can be extended into the GTE Service Area and
vice versa. Terms, conditions, and prices contained in tariffs cited in Bell Atlantic/GTE’s
interconnection agreements shall not be considered negotiated provisions. Exclusive of price
and state-specific performance measures' and subject to the Conditions specified in this
Paragraph, qualifying interconnection arrangements or UNEs shall be made available to the same
extent and under the same rules that would apply to a request under 47 U.S.C. § 252(i), provided
that the interconnection arrangements or UNEs shall not be available beyond the last date that
they are available in the underlying agreement and that the requesting telecommunications
carrier accepts all reasonably related” terms and conditions as determined in part by the nature of
the corresponding compromises between the parties to the underlying interconnection agreement.
The price(s) for such interconnection arrangement or UNE shall be established on a state-specific
basis pursuant to 47 U.S.C. § 252 to the extent applicable. Provided, however, that pending the
resolution of any negotiations, arbitrations, or cost proceedings regarding state-specific pricing,
where a specific price or prices for the interconnection arrangement or UNE is not available in
that state, Bell Atlantic/GTE shall offer to enter into an agreement with the requesting
telecommunications carrier whereby the requesting telecommunications carrier will pay, on an
interim basis and subject to true-up, the same prices established for the interconnection
arrangement or UNE in the negotiated agreement. This Paragraph shall not impose any
obligation on Bell Atlantic/GTE to make available to a requesting telecommunications carrier
any terms for interconnection arrangements or UNEs that incorporate a determination reached in
an arbitration conducted in the relevant state under 47 U.S.C. § 252, or the results of negotiations
with a state commission or telecommunications carrier outside of the negotiation procedures of
47 U.S.C. § 252(a)(1). Bell Atlantic/GTE shall not be obligated to provide pursuant to this
Paragraph any interconnection arrangement or UNE unless it is feasible to provide given the
technical, network and OSS attributes and limitations in, and is consistent with the laws and
regulatory requirements of, the state for which the request is made and with applicable collective
bargaining agreements. Disputes regarding the availability of an interconnection arrangement or
UNE shall be resolved pursuant to negotiation between the parties or by the relevant state
commission under 47 U.S.C. § 252 to the extent applicable.

: The performance measures applicable to the state where the agreement will be performed will

apply.

See Local Competition Order, 11 FCC Red 15499 (1996}, 9 1309-1323.



BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION

COMMISSION
FOCAL COMMUNICATIONS )
CORPORATION OF WASHINGTON ) DOCKET NO. UT-013019
)
Petitioner, )
)
v. ) INITIAL ORDER REQUIRING
) VERIZON TO MAKE
VERIZON NORTHWEST, INC., ) AVAILABLE AN ENTIRE
) INTERCONNECTION
Respondent. )  AGREEMENT AS REQUESTED
)

.....................................

I. SYNOPSIS

This Order determines that Verizon Northwest, Inc. (“Verizon™), must make available
to Focal Communications Corporation of Washington (“Focal”) an entire
interconnection agreement previously approved by the North Carolina Public Utilities
Commission pursuant to the Federal Communications Commission’s (“FCC”) Bell
Atlantic/GTE Merger Order,' except for state specific rates and performance
measures, and relevant name changes.

II. BACKGROUND AND PROCEDURAL HISTORY

On July 28, 1998, Bell Atlantic Corporation (“Bell Atlantic”) and GTE Corporation
(“GTE”) announced their plan of merger.> Based on the extensive breadth of the
companies’ operations, the proposed merger required the review of several
government agencies, including the FCC and the Washington Utilities and
Transportation Commission (“Commission™).

Bell Atlantic and GTE filed with the FCC their initial applications for transfer of
control on October 2, 1998. The companies renewed and supplemented their initial
application by submitting a January 27, 2000 Supplemental Filing, which included a
set of proposed merger conditions to which they voluntarily committed.

! See GTE Corporation, Transferor, and Bell Atlantic Corporation, Transferee, For Consent to Transfer
Control of Domestic and International Sections 214 and 310 Authorizations and Application to
Transfer Control of a Submarine Cable Landing License, Memorandum Opinion and Order, 15 FCC
Red 14032 (rel. June 16, 2000) (“Bell Atlantic/GTE Merger Order”). The FCC’s Order included
Merger Conditions contained in Appendix D.

% The merged entity was later renamed “Verizon Communications, Incorporated.” GTE Northwest
Incorporated was renamed “Verizon Northwest, Incorporated.”
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The FCC subsequently determined that, absent conditions, the merger of Bell Atlantic
and GTE would harm consumers of telecommunications services by (a) denying them
the benefits of future probable competition between the merging firms; (b)
undermining the ability of regulators and competitors to implement the pro-
competitive, deregulatory framework for local telecommunications that was adopted
by Congress in the 1996 Act; and (c) increasing the merged entity’s incentives and
ability to discriminate against entrants into the local markets of the merging firms.
Moreover, the FCC found that the asserted public interest benefits of the proposed
merger would not outweigh these public interest harms.

The FCC also found that the applicants’ proposed conditions would alter the public
interest balance.

These conditions are designed to mitigate the potential public interest harms
of the Applicants’ transaction, enhance competition in the local exchange and
exchange access markets in which Bell Atlantic or GTE is the incumbent local
exchange carrier, and strengthen the merged firm’s incentives to expand
competition outside of its territories.’

The Merger Conditions adopted by the FCC include most-favored nation provisions
for out-of-region and in-region arrangements, dependent in part on whether the

arrangement was voluntarily negotiated before or after the “Merger Closing Date” as
defined. Under the Merger Conditions, the Merger Closing Date was June 30, 2000.

GTE South, Inc., and Time Warner Telecom voluntarily negotiated an entire
interconnection agreement (“GTE South/Time Warner Agreement”) in North Carolina
and signed the agreement, respectively, on June 26, 2000, and June 21, 2000.
Therefore, the GTE South/Time Warner Agreement is a “Pre-Merger” agreement
subject to Paragraph 32 of the Merger Conditions.

Paragraph 32 provides that Bell Atlantic/GTE must make available “in the GTE
Service Area to any requesting telecommunications cartrier any interconnection
arrangement, UNE, or provisions of an interconnection agreement [including an
entire agreement] subject to 47 U.S.C. § 251(c) that was voluntarily negotiated by a
GTE incumbent LEC with a telecommunications carrier, pursuant to 47 U.S.C. §
252(a)(1), prior to the Merger Closing Date.”

By letter dated October 4, 2000, Focal requested that Verizon make available the
GTE South/Time Warner Agreement in its entirety for use in the state of Washington
pursuant to the Bell Atlantic/GTE Merger Order and Section 252(i) of the

3 Bell Atlantic/GTE Merger Order, at para. 4,
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Telecommunications Act of 1996.* Verizon refused Focal’s request, claiming that
Verizon is not obligated to make all arrangements from the GTE South/Time Warner
Agreement available to requesting carriers in other states.

On November 9, 2000, Focal submitted a letter to the FCC Common Carrier Bureau
requesting an interpretation of the most-favored nation (“MFN”) provisions in the
Bell Atlantic/GTE Merger Order. Verizon filed its response to Focal’s request on
December 6, 2000. The FCC Common Carrier Burcau entered a letter ruling on
December 27, 2000 (“December 270 Lf:tter”).5 As discussed in this Order, the
December 27" Letter explained that the Bell Atlantic/GTE Merger Order’s MEN
provisions apply to entire interconnection agreements.

Thereafter, Verizon continued to refuse to make the entire GTE/Time Warner
Agreement available to Focal. On or about Januvary 11, 2001, Verizon submitted a
“Supplemental Agreement” to Focal, supplementing and revising the terms and
conditions contained in the GTE/Time Warner Agreement.

Focal filed a petition on March 22, 2001, to enforce its rights under the Bell
Atlantic/GTE Merger Order and Section 252(i) of the Telecom Act. Verizon filed its
answer to Focal’s petition on March 29, 2001. The Commission convened a
prehearing conference and subsequently entered an order on April 26, 2001. The
parties stated, and the Commission agreed, that there are only legal issues pending in
this proceeding. The parties waived the opportunity for an evidentiary hearing.

The parties both filed opening briefs on June 22, 2001, and reply briefs on July 6,
2001. On July 23, 2001, Focal filed a motion to strike portions of Verizon’s reply
brief or to further respond. Verizon filed its opposition to Focal’s motion on August
9,2001.

III. PARTIES AND REPRESENTATIVES

Gregory J. Kopta, attorney, Seattle, represents Focal. Kimberly A. Newman,
attorney, Washington D.C., represents Verizon.

IV. DISCUSSION

Discussion on the issues begins with Focal’s motion to strike portions of Verizon’s
reply brief. The disputed issues in this case focus on the interpretation and
implementation of the Bell Atlantic/GTE Merger Order and the Merger Conditions,

4 Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56, codified ar 47 U.S.C. § 151 et
seq. (“Telecom Act™).

> Letter from Carol Mattey, Deputy Chief, Common Carrier Bureau, FCC to Michael L. Shor, Swidler
Berlin Shereff Friedman, LLP, CC Docket No. 98-184, DA 00-2890 (December 27, 2000).
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47 U.S.C. § 251(c), the FCC Common Carrier Bureau December 27, 2000 letter, and

47 U.S.C. § 252(i). These authorities are discussed in turn (but not necessarily in that
order). Finally, we discuss the preparation by Verizon of a Supplemental Agreement

to the GTE South/Time Warner Agreement.

A. Focal’s Motion to Strike Portions of Verizon’s Reply Brief

Focal argues that Verizon unfairly raises new issues regarding the interpretation and
enforcement of the GTE South/Time Warner Agreement in its Reply Brief.
Consequently, Focal requests that the Commission strike portions of that brief or
allow it further opportunity to respond. Verizon contends that all arguments in its
briefs are properly presented and that no further response is necessary.

In its briefs Verizon asserts that “the main issue in this case really is compensation for
Internet traffic,” and the Company argues at length that it is not obligated to pay
reciprocal compensation for ISP-bound traffic as provided for in the GTE South/Time
Warner Agreement. In spite of Focal’s agreement with that assertion, the parties are
mistaken. The main issue in this case is whether Paragraph 32 of the Merger
Conditions to the FCC’s Bell Atlantic/GTE Merger Order permits Focal to opt into
the entirety of an agreement previously approved in another GTE Service Area
consistent with Section 252(i) of the Telecom Act.

Issues regarding the interpretation and enforcement of specific terms and conditions
in the GTE South/Time Warner Agreement (i.e., Article V, Section 3, Transport and
Termination of Traffic) are not ripe prior to determining whether Focal’s petition to
adopt that agreement is approved, and those issues are not properly raised in this
proceeding.” Verizon’s arguments regarding the interpretation of provisions in that
agreement are not considered in this proceeding and Focal’s motion to strike portions
of Verizon’s Reply Brief or to further respond is moot.”

Verizon also argues that the Commission should delay a decision in this matter until
the FCC concludes a proceeding® to consider whether the MFN merger conditions
apply to provisions for reciprocal compensation for ISP-bound traffic and whether

¢ Although this Order does not address the interpretation and enforceability of the reciprocal
compensation provisions in the GTE South/Time Warner Agreement, the Commission notes that it
previously ordered GTE Northwest and Electric Lightwave, Inc., to compensate each other for ISP-
bound traffic originating on their respective networks. See In the Matter of the Petition for Arbitration
of an Interconnection Agreement Between Electric Lightwave, Inc., and GTE Northwest Incorporated,
Docket No. UT-980370, Order Approving Negotiated and Arbitrated Interconnection Agreement (May
12, 1999), at para. 29-33.

7 Focal argued that Verizon’s arguments regarding the interpretation and enforcement of the GTE
South/Time Warner Agreement were raised as new issues in Verizon’s Reply Brief.

¥ FCC Public Notice, Common Carrier Bureau Seeks Comment on Letters Filed by Verizon and Birch
Regarding Most-Favored Nation Condition of SBC/Ameritech and Bell Atlantic/GTE Orders, DA 01-
722 (March 30, 2001).
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there are grounds to waive or modify the MFN conditions. Focal responds that the
MEN issue is |E)resently settled by the Bell Atiantic/GTE Merger Order and the
December 27™ Letter, as a matter of law.

The FCC’s notice, dated March 30, 2001, requires that all comments be filed by May
14, 2001. Although the Commission has not delayed its decision in this matter in
response to Verizon’s request, we note that the FCC has not taken action nearly five
months after receiving comments. Further, there is no indication when, if ever, the
FCC will act in this regard. Verizon does not contest the Commission’s right to
review this dispute pursuant to Paragraph 32 of the Merger Conditions, and our
resolution of the disputed issues in this proceeding without further delay serves the
public interest.

B. Paragraph 32 of the Merger Conditions
Paragraph 32 of the Merger Conditions states, in relevant part:

In-Region Pre-Merger Agreements. Subject to the conditions specified in this
Paragraph, Bell Atlantic/GTE shall make available: (1) in the Bell Atlantic Service
Area to any requesting telecommunications carrier any interconnection arrangement,
UNE, or provisions of an interconnection agreement (including an entire agreement)
subject to 47 U.S.C. § 251(c) . . . that was voluntarily negotiated by a Bell Atlantic
incumbent LEC with a telecommunications carrier, pursuant to 47 U.S.C. §
252(a)(1), prior to the Merger Closing Date and (2) in the GTE Service Area to any
requesting telecommunications carrier any interconnection arrangement, UNE, or
provisions of an inferconnection agreement subject to 47 U.S.C. § 251(c) that was
voluntarily negotiated by a GTE incumbent LEC with a telecommunications carrier,
pursuant to 47 U.S.C. § 252(a)(1), prior to the Merger Closing Date . . .. Exclusive of
price and state-specific performance measures and subject to the conditions specified
in the Paragraph, qualifying interconnection arrangements or UNEs shall be made
available to the same extent and under the same rules that would apply to a request
under 47 U.S.C. § 252(i) . . .. The price(s) for such interconnection arrangement or
UNE shall be established on a state-specific basis pursuant to 47 U.S.C. § 252 to the
extent applicable. ... This Paragraph shall not impose any obligation on Bell
Atlantic/GTE to make available to a requesting telecommunications carrier any terms
for interconnection arrangements or UNEs that incorporate a determination reached
in an arbitration conducted in the relevant state under 47 U.S.C. § 252, or the results
of negotiations with a state commission or telecommunications carrier outside of the
negotiation procedures of 47 U.S.C. § 252(a)(1). . .. (Ttalics added.)

1. Section 251(c) of the Telecom Act

Verizon contends that Paragraph 32 only requires that it make available to Focal
those interconnection arrangements, UNEs, and provisions of the GTE South/Time
Warner Agreement that are the express subject of 47 U.S.C. § 251(c), and that it is
under no obligation to make available those interconnection arrangements, UNEs, and
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provisions that are the subject of 47 U.S.C. § 251(b).” Focal responds that Section
251 (c) encompasses the duties set forth in subsection (b), and argues that the FCC
makes clear that GTE must make available to Focal the entire GTE South/Time
Warner Agreement as approved in North Carolina.

Verizon contends that if the FCC intended that it must make available terms in
agreements that fulfill the obligations of both Section 251(b) and Section 251(c), then
Paragraph 32 of the Merger Conditions would have expressly referenced both
sections. Focal argues that Section 251(c) — which sets forth additional obligations
that apply only to incumbent LECs — incorporates explicitly the obligations and duties
of Section 251(b). Focal concludes thus it was not necessary for the FCC to
specifically reference both sections in Paragraph 32 in order to effect the intent that
Verizon make available interconnection agreements in their entirety.

Section 251(c) states, in relevant part:

ADDITIONAL OBLIGATIONS OF INCUMBENT LOCAL EXCHANGE
CARRIERS: -- In addition to the duties contained in subsection (b), each
incumbent local exchange carrier has the following duties:

(1) DUTY TO NEGOTIATE:-- The duty to negotiate in good faith in
accordance with section 252 the particular terms and conditions of agreements
to fulfill the duties described in paragraphs (1) through (5) of subsection (b)
and this subsection. . . .

We agree that the clause “In addition to the duties contained in subsection (b)” serves
to incorporate the obligations set forth in subsection (b} into subsection (c). It would
be surplusage to restate each of the subsection (b) duties in subsection (c¢). Further,
Verizon’s argument that the reference to subsection (c¢) in Paragraph 32 requires an
incumbent LEC to make available arrangements that comply with those additional
duties, but does not require that arrangements complying with the duties that they are
additional to be made available, is unreasonably narrow in concept and
implementation. The reference to subsection (b) in subsection (¢) establishes that an
mcumbent LEC’s duties under subsection (c) includes those explicitly set forth in
subsection (b).

Section 251(c)(1) supports the conclusion that the preceding reference to subsection
(b) duties operates to incorporate those duties into subsection (¢). Verizon contends
that while subsection (c)(1) may establish a duty to negotiate subsection (b) terms in
good faith, once those terms are negotiated incumbent LECs are not required to make

? Section 251(b} of the Telecom Act states obligations that apply to all local exchange carriers,
including the duty to establish reciprocal compensation arrangements for the transport and termination
of telecommunications. Section 251(c) establishes additional obligations of incumbent local exchange
carriers in addition to the duties contained in Section 251(b).
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them available to requesting carriers under Paragraph 32. Verizon’s contention in
this regard again is unreasonably narrow in perspective. The provision in subsection
(c) that incumbent LECs negotiate terms and conditions to fulfill subsection (b) duties
in good faith further supports Focal’s argument that the reference to subsection (c} in
Paragraph 32 also requires incumbent LECs to make subsection (b) arrangements
available.

Interconnection agreements routinely include numerous terms and conditions that are
necessary in order to make the agreement fully effective but are not directly linked to
either Section 251(b) or subsection (¢). Under Verizon’s theory of the case, Verizon
would not be required to make any of those negotiated terms available to requesting

carriers either. As discussed below, this outcome is inconsistent with the intent of
Section 252(1).

2. “Entire Agreement”

Focal further argues that parenthetical reference to an “entire agreement” in
subparagraph (1) regarding the Bell Atlantic Service Area also applies to subpart (2)
regarding the GTE Service Area, even though the phrase is not repeated in that
subpart. According to Focal, Section 251(c) must be read to include the duties of
subsection (b) in order to give effect to the requirement that Verizon make “entire
agreements” available. Verizon argues that that it need only make available an entire
agreement subject to 47 U.S.C. § 251(c); in short, Verizon must make available an
“entire 251(c) interconnection agreement.”

Focal’s argument is more persuasive. Paragraph 32 and Section 251(c) should be
read to give full meaning to the phrase “an entire agreement.” Verizon’s invention of
“an ‘entire’ 251(c) interconnection agreement” renders the phrase “an entire
agreement” substantively less than the plain meaning of those words, and is
inconsistent with 47 C.F.R. § 51.809'° and this Commission’s implementation of
Section 252(i) of the Telecom Act.!!

3. “Qualifying” Arrangements

The parties also disagree whether reference to “qualifying” interconnection
arrangements in Paragraph 32 includes arrangements that comply with its Section
251(b) duties. Paragraph 32 places certain limits on Verizon’s obligation to make
arrangements available to requesting carriers; however, the reference to “qualifying”
interconnection arrangements in Paragraph 32 is wholly consistent with the finding
that Section 251(c) incorporates the duties enumerated in subsection (b).

' The FCC’s “MFN rule.”

W See In the Matter of Implementation of Section 252(i) of the Telecommunications Act of 1996,
Docket No. UT-990355, Interpretive and Policy Statement (First Revision) (April 12, 2000) (“Revised
Interpretive and Policy Statement”).
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For example, Paragraph 32 provides that no interconnection arrangement in the Bell
Atlantic Service Area can be extended into the GTE Service Area and vice versa.
Further, Paragraph 32 only addresses arrangements that were voluntarily negotiated
prior to the Merger Closing Date:

This Paragraph shall not impose any terms for interconnection arrangements
or UNEs that incorporate a determination reached in an arbitration conducted
in the relevant state under 47 U.S.C. § 252, or the results of negotiations with
a state commission or telecommunications carrier outside of the negotiation
procedures of 47 U.S.C. § 252(a)(1).

Thus, Paragraph 32 employs GTE’s willingness to agree voluntarily to arrangements
in interconnection agreements as a self-regulating mechanism. The Merger
Conditions presume that if GTE voluntarily agreed to provide an arrangement to any
LEC anywhere in its service area, then it is fair, just, and reasonable that Verizon
make that same arrangement (or an entire agreement) available to any other
requesting carrier within that same expanded boundary. Other limitations to the
availability of arrangements also exist;12 however, the FCC essentially deferred to
GTE’s past business judgment to define the scope of its future obligation.

We reject Verizon’s argument that only terms and conditions complying with its
section 251(c)(2)-(6) duties constitute “qualifying” interconnection arrangements.
Rather, section 251(c) incorporates the duties enumerated in Section 251(b), and
qualifying interconnection arrangements are those that were voluntarily negotiated
within the relevant service area and are not subject to the other express limitations
stated in Paragraph 32.

C. The Bell Atlantic/GTE Merger Order

Focal avers that that the Bell Atlantic/GTE Merger Order further clarifies that the
FCC intended that competitive carriers would have a choice between adopting an
entire negotiated agreement or selected provisions from such agreements under
Paragraph 32. Verizon responds by repeating its arguments that an entire
interconnection agreement means “an ‘entire’ 251(c) interconnection agreement,” and
that section 251(b) provisions are not qualifying arrangements.

Most favored nation arrangements are discussed in the Bell Atlantic/GTE Merger
Order beginning at Paragraph 300. MFN is “designed to facilitate market entry

2 A qualifying interconnection arrangement also must be feasible to provide given the technical,
network and OSS attributes and limitations in, and is consistent with the laws and regulatory
requirements of, the state for which the request is made. Further, terms, conditions, and prices
contained in tariffs cited in Bell Atlantic/GTE interconnection agreements and state-specific
performance measures are not considered negotiated provisions.
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throughout Bell Atlantic/GTE’s region as well as the spread of best practices (as that
term is understood by Bell Atlantic/GTE’s competitors) . . .”” Paragraph 300 goes on
to describe the application of MFN in a different context than that raised in this case,
but also provides guidance how the FCC defines the scope of an “interconnection
arrangement.”

[MEN] encompasses, both for out-of-region and in-region agreements entire
interconnection agreements or selected provisions from them. 13

The Bell Atlantic/GTE Merger Order, Paragraph 305, explains that Paragraph 32 is
structured to put Bell Atlantic/GTE on notice as to which procedures could become
uniform across its region.

Moreover, under the conditions to this merger, any voluntarily negotiated, in
region interconnection arrangement or UNE will be made available to
requesting carriers in any other in-region service area of the particular legacy
company whose interconnection arrangement or UNE is being extended.
(Emphasis added).

Paragraph 305 is unequivocal regarding the class of arrangements that Verizon must
make available under Paragraph 32. Further, this Commission has long recognized
that an incumbent LEC must make available an existing agreement in its entirety to
requesting carriers, even though neither section 252(i) nor FCC Rule 51.809 make
specific reference to entire agreements. '* Verizon’s arguments regarding the
application of Paragraph 32 of the Merger Conditions conflict with the provisions of
the FCC’s Bell Atlantic/GTE Merger Order that the conditions append.

The FCC Common Carrier Bureau December 27, 2000 Letter

On December 27, 2000, Carol Mattey, Deputy Chief, FCC Common Carrier Bureau
sent a letter to the parties concernmg the MFN provisions contained in the Merger
Conditions. The December 27™ Letter explained that the Bell Atlantic/GTE Merger
Order’s MFN provisions apply to entire interconnection agreements, so that carriers
may import interconnection agreements from one state into another state. Focal
argues that the Bureau’s December 27" Letter controls the Commission’s decision in
this case. Verizon argues that the Commission should not give any weight to the
Bureau’s December 27™ Letter because it does not constitute a definitive ruling.
Verizon has requested that the Common Carrier Bureau further clarify the issues
addressed in the December 27" Letter.

Y Bell Atlantic/GTE Merger Order, Paragraph 300, footnote 686. Bell Atlantic and GTE’s Service
Areas are comprised of regions.
' See Revised Interpretive and Policy Statement, at para. 14.
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The FCC has delegated authority to its staff to act on matters that are “minor or
routine or settled in nature and those in which immediate action may be necessary”
under 47 C.F.R. § 0.5(c). Actions taken under delegated authority are subject to
review by the FCC, and except for that possibility, those actions have the same force
and effect as actions taken by the commission.

The FCC Common Carrier Bureau develops, recommends, and administers policies
and programs for the regulation of services, facilities, and practices of subject
common carriers. 47 C.F.R. § 0.91. Title 47 also broadly authorizes the Bureau to
act for the FCC, and to advise the public, other government agencies, and industry
groups on common carrier regulation and related matters. 47 CF.R. § 0.91(a) and
(c). FCC rules and regulations delegate authority to the Common Carrier Bureau
Chief to “perform all functions of the Burean.” 47 C.F.R. § 0.291. The December
27™ Letter constitutes a non-hearing action taken under delegated authority by the
Chief of the FCC’s Common Carrier Bureau, as indicated by the letter’s designation
DA 00-2890.

Sections 1.102 through 1.120 set forth procedural rules governing reconsideration of
actions taken pursuant to authority delegated under Section 5(c). Verizon, by letter
dated February 20, 2001, to Dorothy Atwood, Chief, FCC Common Carrier Bureau,
requested that the Bureau reconsider the December 27" Letter."”

It is noteworthy that the FCC did not exercise its discretion to stay the effectiveness
of the December 27™ Letter as permitted under 47 C.F.R. § 1.106(n). Pursuant to 47
C.FR. § 1.102(b) non-hearing actions taken pursuant to delegated authority “shall be
effective upon release of the document containing the full text of such action.”
Section 1.106(n) further states:

Without special order of the Commission, the filing of a petition for
reconsideration shall not excuse any person from complying with or obeying
any decision, order, or requirement of the Commission, or operate in any
manner to stay or postpone the enforcement thereof.

Thus, under FCC rules and regulations the Common Carrier Bureau’s December 27'h
Letter has the same force and effect as actions taken by the FCC, and Verizon was
clearly bound to comply with its findings as of the date it was written.

The December 27™ Letter thoroughly rejects the same Verizon arguments that are
advanced in this proceeding. According to the FCC, “the plain language of the
Merger Conditions permit a CLEC to obtain an entire interconnection agreement
under the MEN provisions,” so long as the agreement was voluntarily negotiated and

1> Requests for reconsideration of actions taken pursuant to delegated authority are acted upon by the
same designated authority pursuant to 47 C.E.R. § 1.106(a)(1).
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meets the other requirements specified in the conditions. The FCC also found that
Section 251(b) is incorporated explicitly into Section 251(c).

The December 27" Letter describes the purpose of the MEN provisions:

In the Bell Atlantic/GTE Merger Order, the Commission adopted the MEN
provisions to mitigate certain harms arising out of the merger. In particular,
the Commission found that the MEN provisions address the harms of the
merger by facilitating the market entry and spreading the use of best practices
throughout Verizon’s region. (Footrote omitted.)

Later in the letter, the FCC discusses the relationship between the MFN provisions
and Section 252(i) of the Telecom Act:

Moreover, the Merger Conditions expressly state that the rules and
requirements of section 252(i) apply to all requests for interconnection
arrangements and UNEs under the MFN provisions of the Merger Conditions.
The MFN provisions expand the section 252(i) opt-in rights of CLECs by
allowing CLECs to import interconnection arrangements (including entire
agreements) from one state into another.

Finally, the FCC noted that Verizon’s view is not consistent with the underlying
purpose of the MFN provisions, and that the intent of the Merger Conditions would
be thwarted if a CLEC was forced to negotiate separately an interconnection
agreement to obtain provisions relating to Section 251(b) duties.

D. Implementation of 47 U.S.C. § 252(i) and Focal’s Request to Opt-in to the
GTE South/Time Warner Agreement

By letter dated October 4, 2000, Focal requested to opt-in to the terms and conditions
contained in the GTE South/Time Warner Agreement. As discussed above, Paragraph
32 of the Merger Conditions provides that Verizon must make available to Focal that
entire agreement to the same extent and under the same rules that would apply to a
request under 47 U.S.C. § 252(i). The Telecom Act and FCC rules are silent as to the
effective date of requests under Section 252(i). Focal argues that its opt-in right to
the GTE South/Time Warner Agreement was “fixed and intact” when Focal presented
its request in October 2000. Although briefs filed by the parties did not squarely
address what effective date to affix to Focal’s request, this issue previously has been
discussed by the Commission.

The Commission concluded in the Revised Interpretive and Policy Statement that a
request under Section 252(i) by a CLEC with an existing agreement constitutes a
request to revise, modify, or amend the agreement. Accordingly, the Commission
further concluded that a Section 252(i) request is not self-executing and must be
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submitted to the Commission for approval under 47 U.S.C. § 252(e)(1). Likewise,
the Revised Interpretive and Policy Statement provides that a request by a carrier
without an existing interconnection agreement also must be submitted to the
Commission for approval.16 The Commission’s policy that a Section 252(i) request is
not self-effecting is also reflected by the expedited process for adoption of previously
approved agreements in their entirety.”

Focal originally opted-in to the interconnection agreement between Verizon and
AT&T Communications of the Pacific Northwest, Inc. However, Verizon terminated
that agreement as of its September 24, 2000, expiration date. Although the parties
maintain the services and facilities in existence as of that date under the terms and
conditions of the expired agreement, Focal currently does not have an interconnection
agreement with Verizon in Washington State.

The Commission may issue an interpretive and policy statement when necessary to
end a controversy or to remove a substantial uncertainty about the application of
statutes or rules. However, it is important that parties recognize that current
interpretive and policy statements are advisory only, and they do not carry the same
weight as statutes or rules.'® Because of Verizon’s egregious conduct in this case, an
exception must be made to the Commission’s current policy statement that adoptions
of agreements under Section 252(i) only become effective when approved.

Whatever legitimacy may be associated with Verizon’s strained interpretation of the
Bell Atlantic/GTE Merger Order and Paragraph 32 of the Merger Conditions was
dispelled by the FCC Common Carrier Bureau’s December 27" Jetter. To repeat
from above, under FCC rules and regulations the December 27™ Letter has the same
force and effect as actions taken by the FCC, and Verizon was clearly bound to
comply with its findings as of the date it was written. The FCC did not thereafter stay
its decision, and Verizon should have fully complied with the Merger Condition
terms by making the entire GTE South/Time Warner Agreement available to Focal
while pursuing other relief.

Verizon’s subsequent conduct unfairly deprived Focal of its rights under the Bell
Atlantic/GTE Merger Order. Accordingly, it is reasonable and equitable, as well as
consistent with the Telecom Act and FCC rules, that Focal’s request to opt-in to the
entire GTE South/Time Warner Agreement be made effective as of December 27,
2001.

' See Revised Interpretive and Policy Statement, at paragraph 3.

17 Id., at Paragraph 31.

18 RCW 34.05.230(1). RCW 34.05.230 subsections were renumbered effective January 1, 2001; the
text in the current subsection (1) followed subsection (8) in prior versions.
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E. Supplemental Terms for State-Specific Prices and Performance Measures

Verizon argues that its proposed Supplemental Agreement contains numerous
provisions that address rates specific to Washington State, and is consistent with its
legal duty to make arrangements available to Focal. However, that Supplemental
Agreement is part and parcel of Verizon’s refusal to comply with FCC requirements
that it make the entire GTE South/Time Warner Agreement available to Focal.

Focal previously filed the entire GTE South/Time Warner Agreement as Exhibit C
attached to its Petition in this proceeding. Verizon must file a revised Supplemental
Agreement that only states Washington-specific rates to replace North Carolina-
specific rates that were originally made part of the GTE South/Time Warner
Agreement, any relevant Washington-specific performance measures, and changes in
the names of, and contact information for, the parties, the Commission, and the state
no later than 10 days after this Order is entered.

V. FINDINGS OF FACT

The Washington Utilities and Transportation Commission is an agency of the state of
Washington, vested by statute with authority to regulate rates, rules, regulations,
practices, accounts, securities, and transfers of public service companies, including
telecommunications companies.

Focal Communications Corporation of Washington (“Focal”)and Verizon Northwest,
Inc.(“Verizon™), are each engaged in the business of furnishing telecommunications
service within the state of Washington as public service companies.

The interconnection agreement between GTE South, Inc., and Time Warner Telecom
in North Carolina was voluntarily negotiated, and constitutes a “Pre-Merger”
agreement subject to the Bell Aflantic/GTE Merger Order, Paragraph 32 of the
Merger Conditions.

Focal requested that Verizon make available in Washington State the entire GTE
South/Time Warner Agreement, except for state-specific rates and performance
measures. Verizon denied Focal’s request.

Focal filed a petition in this proceeding to enforce its rights under the Bell
Atlantic/GTE Merger Order.

The FCC Common Carrier Bureau entered a letter ruling on December 27, 2000,
explaining that the Bell Atlantic/GTE Merger Order’s MFN provisions apply to entire
interconnection agreements. That ruling has not been stayed.
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Paragraph 32 of the Merger Conditions requires that Verizon make available entire
agreements that are voluntarily negotiated, including terms and conditions comprising
arrangements that comply with its duties under 47 U.S.C. § 251(b) and (c).

Arrangements that comply with incumbent local exchange carrier duties under 47
U.S.C. § 251(b) and (c) constitute qualifying arrangements pursuant to Paragraph 32
of the Merger Conditions.

The Commission’s Revised Interpretive and Policy Staternent implementing 47
U.S.C. § 252(i) states that a Section 252(i) request is not self-executing and must be
submitted to the Commission for approval under 47 U.S.C. § 252(eX1).

Interpretive and Policy Statement issued by the Commission are advisory only, and
they do not carry the same weight as statutes or rules.

VI. CONCLUSIONS OF LAW

The Washington Utilities and Transportation Commission has jurisdiction over the
subject matter of this proceeding and all parties to this proceeding.

Section 251(c) of the Telecommunications Act of 1996 incorporates the provisions of
47 U.S.C. § 251(b).

Under FCC rules and regulations the Common Carrier Bureau’s December 27™ Letter
has the same force and effect as actions taken by the FCC.

Under FCC rules and regulations Verizon should have complied with the findings of
the Common Carrier Bureau’s December 27 Letter as of the date it was written.

Verizon’s failure to comply immediately with the Common Carrier Bureau’s
December 27™ Letter unfairly deprived Focal of its rights under the Bell Atlantic/GTE
Merger Ovder.

Verizon should make available in Washington State to Focal the entire GTE
South/Time Warner Agreement, except for state-specific rates and performance
measures.

Verizon should make available to Focal a supplemental agreement to the GTE
South/Time Warner Agreement that includes all relevant Washington state-specific
rates and performance measures.

It is reasonable and equitable, as well as consistent with the Telecom Act and FCC
rules, that Focal’s request to opt-in to the entite GTE South/Time Warner Agreement
be made effective as of December 27, 2001.
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VII. ORDER
IT IS ORDERED That:

Verizon must make available in Washington State to Focal the entire GTE South/Time
Warner Agreement, except for state-specific rates and performance measures,
effective December 27, 2000.

Verizon must file a revised Supplemental Agreement that only states Washington-
specific prices to replace North Carolina-specific rates that were originally made part
of the GTE South/Time Warner Agreement, any relevant Washington-specific
performance measures, and changes in the names of, and contact information for, the
parties, the Commission, and the state no later than 10 days after this Order is entered.

The Commission retains jurisdiction over all matters and the parties in this
proceeding to effectuate the provisions of this Order.

DATED at Olympia, Washington and effective this 17th day of October, 2001.

WASHINGTON UTILTIES AND TRANSPORTATION COMMISSION

LAWRENCE J. BERG
Administrative Law Judge

NOTICE TO PARTIES:

This is an Initial Order. The action proposed in this Initial Order is not effective
until entry of a final order by the Utilities and Transportation Commission. If
you disagree with this Initial Order and want the Commission to consider your
comments, you must take specific action within the time limits outlined below.

WAC 480-09-780(2) provides that any party to this proceeding has twenty (20)
days after the service date of this Initial Order to file a Petition for Administrative
Review. What must be included in any Petition and other requirements for a
Petition are stated in WAC 480-09-780(3). Pursuant to WAC 480-09-780(4) the
Commission designates that that an Answer to any Petition for review must be
filed by any party within five (5) days after service of the Petition.
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WAC 480-09-820(2) provides that before entry of a Final Order any party may
file a Petition To Reopen a contested proceeding to permit receipt of evidence
essential to a decision, but unavailable and not reasonably discoverable at the
time of hearing, or for other good and sufficient cause. No Answer to a Petition
To Reopen will be accepted for filing absent express notice by the Commission
calling for such Answer.

One copy of any Petition or Answer filed must be served on each party of record,
with proof of service as required by WAC 480-09-120(2).

An original and three copies of any Petition or Answer must be filed by mail
delivery to:

Office of the Secretary

Washington Utilities and Transportation Commission
P.O. Box 47250

Olympia, WA 98504-7250

or, by hand delivery to:

Office of the Secretary

Washington Ultilities and Transportation Commission
1300 South Evergreen Park Drive, S.W.

Olympia, WA 9850



_12/17/2681 B8z:08 7833513676 VERIZON

/‘"

DEC 17 2821 14:37

RLEY-TL Y L 1) ©/168/01 16:03; c» Jorfax NMI10; PR 3

um e i SULLVAN, FOHOERT
JaN COOK, ASEOCIATE &BwuiRSIONES
¥ GUDRGE €. WALLAGE, J8., atROCIYE COMMETIONE

t 08,1801 15757 PAX

. STATE OF ALABAMA
: ALADAMA PUBLIC SERVICE COMMIESION
2,0 HOX 29l
MONTCOMERY, ALADAMA 36:51-09T

Sent by: JetFax #910 5258124; 05J19/01 10:25]  JOLrK R=sd;roue &

@ong

WALTER L. YROMAZ G

agCRETARY

“1TC DELTACOM COMMUNICATIONS, IN RE: FETITION FOR APPROVAL OF
:;}-&C.. dibfa ITC DELTACOM (ITC ELECTION TO ADOPT. TERMS AND
DsitaCom), CONDITIONS OF PREVIOUSLY

APPROVED INTERCONNECTION
Petitioner AGREEMENT PURSUANT TO 47 U.S.C.

§252() AND THE FCC'S BELL

ATLANTIC/GTE MERGER CONDITIONS.

INFORMAL DOCKET U-4320
ORDER
BY THE COMMISSION: '

e N
I. Introduction and Background

By Order entered in this cause on May 27, 2001, the Commissian granted the
request of ITC DeltaCom Communications, nc.. d/b/a ITC DetaCom (1TC DeltaCom™)
to acdopt the provisions of a Nerh Carolina interconnection agreement between GTE
South, Inc. ("GTE") and Time Warner Telecom (Time Warner} (the “GTE/Time Warner
agreement”), including those related to intercarrier co%npensation for Internet-bound
traffic. 1ITC DeltaCom’s request and the Commissian's approval therecl was predicated
on the lerms and cenditions set forth in the Order of the Federal Communications

Commission (FCC) which addressed the merger bebveen Bell Atlantic and GTE (the

“Merger Conditiong™).! Said Order requires that Verizen Communications, Inc., the

.-, mamed entity which resulted from the merger of GTE and Bell A_t!an’.ic, must make

" avzilable to any requesting lelecommunications carder in the Bell Attantic/GTE service
areas any Bell Atlamit/GTE staie inlerconnection agreement that was voluntarily
negotiated by a Bell ANanlic/GTE Incumbent Local Exchange Carrier prior to the merger

¢losing date.

On July 26, 2001, Verizan South, Inc. (Verizon), the operating subsidiary of

Veizon Communications, lnc. which provides Loca! Exchange Telecommunications

Y mores Apgifcation aof GTE Corporalivn and Bolt Atfanilc Comonailon for Consenl to Ymngfor Contro! of Domosla

and Inlomationgl Sectons 1S #ad IT0 Avthenzytions ond Application i Transter Conire?, Memorndum and Oider,
CC Dackel Na. 98.184 (rel. Juna 16, 2000} (the FCC's Merger Order).
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Ts, Services in Alabama, filed with the Commission an Application for Reconsideration of
| the Commission's May 27, 2001, Order approving ITC DeltaCom's raques! 10 adept the
entirety of the North Carolina GTE/Time Warmer agreémsn! inciugding those provisions
of the agreement which addressed reciprocal compensalion for Internet-bound traffic
. (the "Verizon Application”). Verizon canlended that the Commission’s decision in that
regard was, as a matter of law, in error.
Verizon argued in it July 28, 2001, pleading tha! the provisions of the North
Carolina STEMime Warner agreement addressing irtercarrier compensation for
internel-boung Iraffic were in fact not available for adoption due 1o the fact that

- paragraphs 30, 31(a), and 32 of the Merger Conditions imposed by ther FCC Iimit

© interstate adoplion to "any interconnection agreement. UNE, or provisions of an
interconneclion agreement {including an entire agreement) subject {o 47 U.S.C. [sec]
257(c).” According lo Verizon, the qualifying language "subject o 47 U.5.0. (sec}
251{c)” must be interpreted to mean that ilems such as reciprocal compensation that
sre subject Yo provisions other than §251(c) of the Telecommunications Act of 1996
cannot be adopted pursﬁan( to the Merger Conditions.? As noted by Verizan, reciprocal
compensation (s in 1acl addressed by §251(E)(5).
Vverizen further argued that the FCC had recently confirmed that Internet-bound

raffic is not subject to the reciprocal compensation requirements of §251(b}{5) bevsuse

such traffic is “interstate access”, or more pariculary "information access”. which is
acverned by §251(g). Verizon further assened that the FCC had concluded (hat it was
Congr'eés' intention to exclude §251(g) iraffic from the reciprocal compensation
requitements of §2517¢b)(5) altc.‘u_;n:z:her.3 Given the FCC's conclusion that Internet-
bound traffic is outside the scope of both §§251(b)(5) and 251(c). Verizon argued thal v
the Merger Conditions plainly do not aliow for inlerstate adaptions of inlercarrier

compensation provisions rela!ing‘to Internet-bound {raffic.

> Yne Comn:vnicaﬂuns Act of 1334 35 amended by the Yelacommunicatians Act of 1986, Pub. L. Na. 104-104, 110 .
$0L S6 Qhe “Azr or the “Teltcommunicalons Aer'). Mercinafar all citatons 1o the Act are citations s 47 USC,

- Y intercamior Compansaton for ISP-bound Trofie, Otder an Ramand ang Re
\ port sad Ordar, FCC 01-131 m 27T,
2007} (i3 /SR Remand Order) at ga4, e

SEF 19 2081 LB:is - SZ56126 PAGE. 23
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Verizon also maintained that the FCC's idantification of Internel-bound raffic as
" interstate access rendered such traffic oulside of the Most Favored Nation {MFN)

provisions of §252(). Verizon contended that by its terms, the scope of §252(i)

parallels those mallers that are subjzct fo the cote requirements of §251(c) -- namely
wnierconnection, services, ar netwark slements.” According ta Verizon, 8252(1) does
not exlend lo matters such as inlersiate access.

Verizon further represented that any adopticn of the North Garolina GTETime
warner 2greement by ITC DeltaCom was untimely. As its ﬁr;t argument in suppert of
that position, Verizon contended that the Merger Conditions at paragraph 32 state that
the pravisions in an agreement saught to be adopted may not be adopled after the
“date lhat they are available in the underlying agreement.” According to Verizon, the
. FGC initially delermined that Internei-bound traffic is not subject to reciprocal

compensation under §251(b)X5) in its February 26, 1999, ISP Declaratory Ruling.' As

sucth, Verizon cantended that intercarner compensation provisions goveraing internet-

bound iraffic - including those in the North Carolina GTE/ Time Warner agreement 1TG

DeltaCom was allowed {0 adopt - expired by their own lerms once the FCC issued its
ISP Declarstory Ruling,

Verizon argued as its second ground of uatimelingss that the FCC's ISP Remand

Order established that ITC DeltaCom's attempted adoption of the North Carolina

GTE/Time Warner agreement was too late due to the FCC's notation tharein that its

_ regulations implemenling the Most Favered Nation provisions of §252(i) reguire

incumbent Local Exchange Carrers 10 aliow requasting lelecommunications carliers to

adopt agreements only *for a reasonable period of time " Acccrdinj to Verlzon, the
FCC then concluded that for purpases of adapting pravisions related to the ex:ﬁange af
Internet-bound trafic, this reasonable period of time “expires upon the Commisslon‘é
adoption in this Order of an intercartier compensation méchanism for 15P-bound

raffic.”®  Verizon argued that the FCC adopted lhe ISP Remand Order on

‘c l.:plmneg{a Uron 'osf éns Locda{r c?‘;npgmcn Prowsio?: tn the Telocommunicalons act of 1998; inforcaner
ompeniataa fer ISP-bound Troffiz, Doclamstary Ruling, 14 FCC Red. 1638 {1989 (tho ISP Dac/gral 17

' 4T C.RR. 551,809z, ! }the aeiasstony Ruliroh
4 ISP Romana Order at fn, 155, ’
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April 18, 2001, while [TC DelaCom's recuested adoption of the Norh Catolina
GTE/Time Warner agreement came on May 7, 2091.

On Juiy 16, 2001, ITC DeitaCom filed its Response and Opposition 1o Verizon's
Application for Recensideration (the 1TC DetaCam Response™. In ils Response, {TC

. Delalom contended that Verizon's representalion that the express terms of the Mergear

Conditions establiished by the FCC excludad any right of interstate adoption of
compensation terms for Internet-bound traffic was erroneous. ITC DeltaCom
" contended lhal Verizon's claims were based on a “tortured and disingenuous”
misinterpretation of the language of the FCC's Merger Order that had already heen

squarely rejected by the FCeT
According to 1TC DeltaCam, the “subfect to §251(c})” language in the Merger

Conditions which was cited by Verizon mocifies the term “interconnkction agreement”

and is cleary intended to limit the rights of requesting carriers 0 adopt interconnedion.

agreements nagotiated under the auspices of, and as a result of. Verizon's ehligations
L pursuant 10 §251(c}. Thus, only §251(c} Interconnection _agreements epproved by the ‘
BE Commission pursuant lo §252 or porions thereof are adoprable.  In support aof its
contention in that regard, ITC DeltaCom attached carrespondence from the Oepuly
Chief of the FCC's Common Carrier Bureau, Ms. Carol E. Mattey, addressing the
language in question.® _

ITC DeltaCom further argued that the Merger Conditions established by the FCC
made guite clear the terms and conditions that were to be exciuded from the opt-in
rights’e-stablished therein, ITC QOellaCom represented that since there was fio such
specific exclusion in the Merger Conditions for intercarrier compensation for the
transport and termination of various types of lraffic, such ilems were indeed available

o for adoplion pursuant to the Merger Conditions and §252(1),

ITC DeltaCom also asseried that Verizon's claim that reciprocal compensation is
unrelaled w0 the core “interconnection” requirements of §251(c) was utterly without

foundation,  To the contrary, ITC DeltaCom represented Lhat the reciprocal

! ITC CeaCom Rasponse at p. 2.

Lolios to Michos! Shom from Casai Magey, Coputy Chisl FCC Comman Camer Buread, DACG-2890 (Oecember
27,2000) (the "FCC lpnar) ¢ (Gocemde
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compensation provisions that Yerizon sought lo exclude from adoption were .ndeed part
of an aticla of the North Carolina | GTE/Mime Warnegr agreement entided
“Intercannection and Transpert and Termination of Traffic.”

ITC DeltaCom maintained that even if Verizen's contention that the Medqer
Cenditions wera limited to §251(c) matters was correct, that contertion weuld still nol

lead to the result that Verizon desired. (TC DeltaCom asseried ‘hat pursuant to

§251(c), Verizon has “the duty 10 negotiate in good faith In accordance with §252 the

: o particular lerms and conditions of agreements o fulfill the dulies described in paragraph

DEC 17 2821 14:39

(1) through {5) of subsection (b) and this subsectior.” Given the fact that reciprocal
compensation falls under paragraph 5 of subsection (b) of §251, ITC DeltaCom
represented thal there was no way that the Merger Condilions could be read to extract
the parts of the Nerth Cerolina GTE/Time Warner agreement thit Verizen seeks 10
extract via ils Applicaticn for Reconsideration,

ITC DeltaCom further maintained that Verizon's claim thal the FCC's ISP

Remand Order bars ITC DellaCom's adeption of the intercarrier compensalioﬁ

provisions of the North Carclina GTEfTime Warner agreemenl was also unfounded.
ITC DeltaCom argued that the FCC indeed made it clear that in spite of its assertian cf
jurisdiction over ISP-baund traffic, ils ISP Remand Orver did not alter existing contracts
such as the North Carclina GTEMime Warner interconnection agreement. (TC
DeltaCom zsserted that ¢n a geing forward basis, the FCC indicaled that intercarrier
compensatian far ISP-bound traffic was to be handied in' the context of §251(c)
.intercﬁarznection agreements and stale commission approval and. seview of sama
pursuant to §252. ITC DeitaCom concluded that the FCC's /ISP Remznd Order
commuhicated the FCC's intention that compensation for 1SP-bound trafic was o be

handled in the context of interconnectian agreements negotiated, arbitrated or

. l_amended under §§251({c) and 252.
oy

ITC DeltaCom also disputed Verizon's claim thal the previsions In the Narth

‘ ,‘ Carolina GTE/Time Warner agreement addressing intercarrier compensalion for ISP

bound traffic were not subject to the Merger Condilions’ gxpanded MFN provisions

because such matters are not adoptable under §252(i). According 16 ITC DeltaCom,

TE33513676
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.§252.(i1 -ontains no such frestriction and in fact guite clearly states thal Local Exchange
Carriers such as Verizon "shall make available any interconnection. senvice. or network
element provided under an agreement approved under this section.”

With regard to Verizon's contanficns thal ITC DeltaCom's adoption of the North
caroling GTE/Time Wamer interconnection agreement was untimely, ITC DetaCom
maintained that such contentions on Verizon's behalf were alse without merit. {TC
DeltaCom noled that the Merger Conditions indeed provide that the provisions in the
undetlying agreement may not he adopled deyond the iast date they are available in
the underlying agresment. Since the terms of the North Cearolina GTEMime Warner

interconnection agroement ¢o nol expire until May 11, 2002, however, ITC DeltaCom

contended thal there was no guestion that the entirely of that agreement, including the
intercarrier compensation provisians contested by Vedzon, cobld be adopted in
Alabzma pursuan! to the expanded MFN provisions conlained in the Merger Conditions
established by the FCC.
ITC CellaCam phrased as "preposlerous” Verizen's pFaim that the FCC's 1899
ISP Declaratory Ruling somehow caused the lerms of the North Carolina GTEMime
Wamer interconnecticn agregment to expire upon the issuance of said ruling.® ITC_
DeltaCom pointed out that the Norh Carelina GTE/TirneA Warner inlerconneclion
agreement did nat even become effective unti! July 12, 2000, a date more than a year
after the FCC’s February 26, 1899, ISP Declaralery Ruling was released and several
- months aftar the United States Court of Appeals for the District of Columbia Circuit
vacated it on March 24, 2000.°
With regard 10 Verizon's arguments that the FCC's ISP Remand Order expunged
the rights of requesting caciers (o utilize §252() to opt-in to intercarrier compensation
rales applicable to ISP-bound traffic as of the date it was adopted, TC DeltaCom
pointed 1o the text of paragraph 82 of said Order which states that "as of {he dale this
Order is published in the Federal Reqister, carriers may ﬁo longer invoke §252{)) fo opt-

in 1o an existing Interconnection agreement with regard to the rates paid for the

¥ (TG OeltaCom Respones st o, T
Belf Alanlic v. FGC, 206 F,33 1 [OC Cir 2300).
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exchange of 15P-bound traffic. 1TC DeltaCom furner asserted that the ordering clause
in paragraph 112 of the ISP Remand Order states that the §252() restriction will
- . ppeome efective * upon publication of this Orderin the Federal Registar’. Since the

' FeC'z Order was published in the Federal Register on May 15, 2001, and ITC

DeltaCom exercised its §252(7) fights on May 7, 2001, {TC DeltaCom argued that its
exercise of §252(i) was timely.
On August 9, 2001, Verizan submitted 3 Reply to ITC DeltaCom’s Response (the
“Verizon Reply"), ‘In said Reply, Verizon reiterated its previous arguments and further
asserted that even. it ITC DeltaCom is somehow allowed to adopt the reciprocal
compensation provisions of the North Carolina GTE/Time Warner interconnection
agresment, those provisions would in no event give ITC DeltaCom a right to reciprocal
rompensation for Internet-bound trafiic. In support of its claim in tHat regard, Verizon
* reprasented that the Narth Caretina Public Utilities Cemmission has never interpreted
- the GTE/Time Warner interconnection agreement to require payment for internet-bound
traffic nor has it issued any generic Order finding such (raffic to be subject lo the
Telecommunications Act’s reciprocal compensation obligations.

In further support of its claim thal the GTE/Time Warner agreement in North
Carolina does not provide the reciprocal compensaticn for_lSP—béund lraffic sought by
ITC DeltaCom, Verzon represented thai the provisions of ‘said agreement relaling 1o
Internet-bound traffic constituted an interim blll-and-keep arrangement for such traffic
until the FCC provided “"governing law” resolving the issues concerning Internel-bound

traffic, 'According te Verizon, that "governing law® was provided by the FCC in fis ISP
Remand Qrder wherein it concluded that Internet-bound taffic is interstale, non-local
traffic and as such Is not subject to reciprocal compensation provisions of §251(0)(5).

Verizon also addressed in its August 8, 2001, Reply ITC DeltaCom's contention
that the FGC had “squarely rejected” the Verizan contention that the Most Favored
Nation provisions of the Merger Conditions provide for the interstate adoption of only
those care iterns set forth in §251(e), Verizan pointed sut that ITC DeltsCam’s claim in

\hat regard was supported only by an infoermal FCC staffer's opinion ietter which was

sent 10 another Competitive Local Exchange Carrler. Verizon maintained that it was

—

SEP 19 =0E1 12:38 T S2seree PRSERE
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chsllenging that opinton letter and was awaiting a formal ruting by the FCC regarding
same.

' verizon concluded in its August 9, 2001, Reply that the Commission should
reverse its May 27, 2001, Order in this Docket and deny ITC DeltaCom’s request ta
adopl the Nerth Carolina GTEfTime Wamar agreement in its entirety, Verizon

recommended that the Commission should  instead find that {TC DeltaCom cannol

B adopl those pravisions pertaining to compensation for Internet-bound traffic and should

" girec! the parties o develop a complete agreement through negotiation, or by importing
those provisicns of the North Carclina GTE/Time Warner agreement that are subject 1o
§252(c) as envisioned by the Merger Conditions.

il. Discussion and Conelusions

The pleadings of the parties discussed above provide 2 Yather exhaustive
analysis of their respective positions eoneerning the FCC's Merger Conditians ang the
adoptability of the intercarsier compensation provisions of the North Carolina GTE/Time
warrer agreement which address Internebbound taffic. in order te resolve the
question of whether the matters raised in Verizan's instant Appllcaﬁon are sufficient to

.warrant recorsigeration of our May 27, 2001, Order allawing for the adoption of the
aforementionad provisions, there are three primary issues which musl! be addrassed,

The paramount matter to be addressed is the identification of the provisions in
the existing Bell Atlantic/GTE {(Verizar) agreements which may be adopted pursuznt to
the Merger Conditions and §282{l). Verizoa inlerprets the Merger Condilions at

paragraphs 30, 31(2) and 32, as well as the provisions of §252(), as probibiting the

adcplion of matters aulside §251(c). Verizon maintains that reciprocal compensaiion .

malters are generally governed by §251(b){5} and are thus clearly sutside the scope of

§251(c). Given tha fact that §2521i) is vitually identical in scope to §251(¢), Verzon

" further argues that matiers such as reciprocal cempensation provisions which are
outside the coverage of §251(c) may not be adopled pursuant 1o the terms of §252(i).

We first note that we do not concur with the netion that the "subject o 47 U.S.G,

§251(cY language in the Merger Conditions limits the adopt.ab'\lity of the provisions of

existing Bell Alantic/GTE interconneclicn agreements in the manner arqued by

SEP 19 2281 18:35 ’ 5255124 PAGE. QY
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1 is our betief that the language in question is intended as a general reference
tc interconnection agreements that sre negotiated under the duties of §251(c) and
approved by stale commissions pursuant 10 §252. Nonetheless, we must gvaluate ibe
merits of Verizon's arguments io the contrary.

We bagir our agsessmen? of Verizon's arguments concerning the references in
the Merger Genditions to §251(c) and §252{i) with & review of the specific provisions of
§251(c). We need go no further than the first line of §251(¢) to determine that the
duties set fonth ir'1'§251(b} are inccrporated therein by specific reference. Moreover,
§251(c)(1) establishes a duty upoen Incumbent Losal Exchange Carriers 1o in good faith
négolla!e “in accordance with §252 the psrticular terms and ccnditions of agreements

to fulfill the duties described in paragraphs (1} through (5) of subsection (b)" of §251.‘

Reciprocal compensation matters are addressed at §251(b)($) and YAus are undeniably
incarporated into the legal obligations imposed on lncumbent Logal Exchange Carriers
by §251(c). We find Verizon's arguments 1o the centrary on th;s pont unpersuasive.

Based on the above conclusion that reciprocal compensation maters are indeed
incerporated into the dulies established by §251(c), we also find Untenable Verizen's
argument that the reciprocal campensation provisions of the Norh Carclina GTE/Time
Warner agreement addressing 1SP-bound traffic may not be adopled purmsuant lo the
provisions of §252{i.  Verizom's agreement in this regard is that rec:iproca!"
compensation malters are outslde of the core “inlerconnaction, service, or nebwark
alemert” requirements of §252(i) which paraijel those of SZST(c). As discussed in more
detail below, cur conclusion is that the reciprocal compensation provisicns at issue
herein are within the paramelers of §262(i) as well as §251(c) for purposes of ITC
ﬁa\taCOm‘s election.

The next issue o be addressed is Verizon's ciaim that even if the Commission
incorrecily maintains ils apparent position that §251(b)(S) reciprocal compensation

previsions are adoptable pursuant to the Merger Conditions’ §251(c) requirement and

§252(j), recent rulings by the FCC make It clear that Intarnet-bound traffic is not subject '

reaffirmed in s JSP Remand Qrder thal 1SP-bound iraffic is “interstate access traffic”

. @oiy
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and more spacifically “information access” which Is clearly sutject to the provisions of

§251(g). Given the FCC's cenclusion in thal regard, Verizon reasons that Internet-

"lbcund traffic is outside the scope of both §251(b) and §251(c). Verizon thus maintains
1hat the Merger Conditions plainly do not arovide for intérstate adoptions of intercarrier
compensation prcvisiohs relating to lnternet-bound traffiz soch as those at issue in this

.proceeding.

Verizon's arguments conceming the Impact of the FCC's 18P Remand Order
obviously hinge on the FCC'S determination therein that internet-bound traffic is not
subject 1o the reciprocal compensation provisions of §251(3)S) by virue of being
“information access” traffic subject to §251{g)- Whih'a that is precisely the determinalion
utimately reached by the FCC, it is impontant fo note that the FCC's conclusion in thal

_f - -regard represents a natable departure fr'::rn its previcus analysi&‘of internet-bound

| yraffic. A review of the FGC's ISP Declaralory Ruling and the other events which led {o
the findings promulgated in the FCC's ISP Remand Order is helpful in reviewing the
arguments rajsed by Verizon.

in its (SP Decleratory Ruling, the FCC focused on the jurisdictional nature of
Internet-bound calis and determined that such traffic was- jurisdictisnally mixed and
largely interstate. For that reason, the FCC concluded in s ISP Dedlaraiory Ruling that
the reciprocal compensation obligations of §251(b)(5) .d'nd _not 2pply o such traffic.!.
However, the absence of a fedetal rndle governing intercarrier compensation for Internels

- bound traffic at the time of thal wiling prompted the FCC to hold thal parties could

i Yoluntarily include 1SP-bound traffic in their interconnection agreements under §§251

" and 262 of the AcL™? |

The FCC also hald thal even though §251(5)(5) did not require reciprocal.
compensation for 1SP-bound traffic, nothing in the Telecommeunications Act or its niles
prohidited slate commissions fram determining In their arbitrations thal reciprocal
compensation for such traffic was appropriste so long as there was no conflict with

governing federal lfaw.” Pending the adoption of a federal nule, state commissions

! j 157 Qeclorotory Ruiing, 14 FCC Ree, a1 1698, 3635.3703,
ISP pPagaritary Rutlng, 14 FCC Res, ot 3703,
¥ (SO Dacigralory Ruilng, 14 FCC Fed. 2t 3706.
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were allowed to exercise their autharity under §252 to arbitrale, intempret and enforce

interconnectian agreements thereby determining whether and how inlerconnecting
carriars should ba compensated for carrying 1SP-bound traffic.**

On March 24, 2000, the United States Court of Appeals for the District of

" Columbia Circuit vacated cerain provisions of the FCC's- 1SP Declaratory Ruling and

remanded the matter 1o the FCC, One of the grounds cited by the court for its decision

QY

was thal the FCC had nol adeguately explained why its jurisdictional analysis was
disposilive of, or indeed reievant to, the question of whether a call to an 18P was
subject 1o the reciprocal compensation requirements of 5251{b)(5).’5
in light of the ruling in Sell Atlantic, the FCC lock an entirely different approach in
its analysis of lmernet-t\o.und traffic in the ISP Remand Order. The FCC concluded
therein that it had erroneously failed 1o include’ an "analysis cf\§251(g) in Its ISP
Declaratory Ruling and thus had overlocked the interplay between §§251(b) and
- 251(q)."® More specifically. the FCC congluded tﬁat §251(g) is a limitation on the scope
" of §251(b)(5) and that Internet-bound trafiic falls under one or mare of the categories
“set forth in §251(g). The FCC, therefore, determined that such traffic is oulside the
realm of the reciprocal compensation requirements of §251(b](5).’7
Perhaps in recognition of its revised approach regarding the applicability of
§251(g) to intermet-bound tratfic, the FCC made clear that the interim compensation
regime established in its ISP Remand Order for internet-bound traffic applied as
carriers renegoliated expired or expiring interconneclion agreements, The FCGC alsa
made clear that its holding in the /8P Remand Order did not alter existing contractual
abligatians except to the extent that parties were entitled to invoke contractual change
" of law provisions.'®
“ . The FCC reasoned that because it had, in the ISP Remand Order, declarad Ets.
intention 1o exercise its jurisdiction under §201 to determine the appropriate inlercarrier

compersaticn for 1SP-bound traffic, stats commissions would no longer Have aulhority

ISP Daclarmtory Rubag, 14 FCC Red. 3t 37034708,
Y 8ol Auantic, 206 F.34 at 6-7.

% 1$P Remand Orger at 145,

Y ISP Romand Ondoarat T34

"' 15P Ramsng Grogr at €932,

cEP 19 2081 12148 o 8355124 PEGE. 12
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1o address that issue. For that same reason, the FCC detlermined that carriers could no

\opger invoke §252(i) to opt-in to an existing interconnection agreement with regard to

.:-.'ihe rates paid for the exchange ¢f [5P-bound traffic as of the daie s /SP Remana’h i
Order was published in the Federal Regr’st&u‘.19 Thle FCC noted that §252{i} applies only
to agreements arbitrated or approved by state commissions pursuant to §252 and has
no application in the conlext of an inlercarrier compensation regima set by the FCC
pursuant la §201.%

Il is our determination from a review of the preceding thal the contiusions
resched by the FCCS in its ISP Remand Order do not support, and in fac! undermine,
Verizen's argument thal said Qrder conclusively establishes that intercamier
compensation provisians addressing Internst-bound traffic in the Nortn Caralina

- GTE/Time Warner agreement are not adoptable because they are o\lltside af §251(b)}5)

"‘:‘, " ang, therefore, §251(¢). Verizon conveniently fsiled lo give credence o the FCC's
decision o continue to aflow opt-ins to reciprocal compensation pravisions in exigling
agreemenls pursuant to §252(). Although there was g limitation placed on_the
adoptability of resipracal compensation rates for Internet-bound waffic pursuant to
§252(1). it appears that ITC DeltaCom's election in this matter met with the parametlers
establishad by the FCC in ils ISP Remand Order for the limited adoption of reciprocal
compensation rates in existing agreements.

We also find persuasive the FCC's threshold determination in its /ISP Remand

Order that reciprocal compensation provisions are indesd within the rcalm of matters
that n—;a-y be adopted pursuant ta the provisions of §252(i). We find that the FCC's

~ determination in that regard supplants Verizon's paosition that reciprocal compensation

provisions addressing Intemet-bound traffic are oulside the scope of §251(c) and

252(1).
w i
B g,
= ScP 19 2281 12:40 8256124 PEGE. 13
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Our conciucion immediately abova is largely hased on the inlerplay belween
§251(c) and §252(i) which was recagnized by Verizon in its pleadings before the
Commission. More specifically, Verizon astutely noted in its Reply that the provigions of
interconnection agreements dealing with “interconnection, ‘unbund!ed access, and

" resale” are "at the heart of the local competition policies it §251(¢} of the Act." .

k‘ verizon also correcily observed in its Application for Reconsideration thal by its very
terms, §252(i) "paraileis those matlers thét are the subject of the core requirements of
 §251 - - namely, “interconnection, service [for resale), of newark element”®  As
detailed below, this acknowledged interplay tetween §251(c} and §252(i) takes on
great significance in light of the holdings of the FCC in its ISP Remand Order,
in the context of diccussing its decision in the (87 Remand Order to allow
camiars to continue 10 invoke §252(1) 10 opt-in to existing interconhbction agresments -
with regard o 1he rates paid for the exchange of ISP-bound fraffic, the FCC specifically
recognized that its rule implementing §252() requir_es incumbent local exchangse
- cariers to make availeble [)dividual interconnection. sewvice. or network element
arrangements” ta requesting lelecammunications carners®™  Although the FCC
determined thal such opt-ins with regard to the rates paid for the exchange for Internet-
bound tratffic pursuant ta §252(i) would cease upon the publication of its ISP Remand
Order in the Federal Register, it is apparent that up unti that point the FCC considered
‘even the rates paid for the exchange of [nternet-bound traffic as ‘inlerconnection,
service, or network element arrar;gements" adoptable pursuani Yo §282(1). It further
appea-rs- from the aforementioned discussions of the FCC that reciprocal compensétEOn.
provisions other than those addressing the rates for the exchange of Intemet-bound
traffic may be adopted on 2n ongoing basis pursuant to §282(i),
Since by Verizon's cwn admissien, the core requiremants of §251(c) and §252(i):
“parallel” each other, it appears that the aforementioned determinations of the FCC with
regard to the right of carriers 10 opt-in to reciprocal campensation provisions pursuant 1o

§252(1) fataily undermine Verizon's argument that §252(i) does not by its terms apply 1o

N vorizon'e Reply 31 p. 10,
Veorizan's Application {or Roconsidergtion at p. 5.
See /5P Remand Ordar 3010, 155 wheraln a7 CFR §51.809{¢) Is dissussed,

Lk
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matters such as [nternet-bound trafic. The fact that the FCC has racognized tha!

cartiers have the right to opt-in to the reciprocal compsnsation pravisions of exfsting.

interconnection agreements pursuani ta §252(j) indicates that such matters are indeed
within Ihe core requirements of §251(c). It appears that the only §252()) opt-in
exclusion implemented by the FCC's ISP Remand Order-upan its publication in the
Faderal Register applied to reciprocal compensation rales for internet-bound traffic.

Vedzon's arguments that the FCC's 15P Remand Order make it clear that the §251(c¢}

" referénce In the‘Merger Conditions arg §252(i) preclude the adeplion of reciprocal

compensation pravisions governing Internet-bound Iraffic are thus without merit.

The final issue raised by Verizon which we addreés herein concerns the ming of
ITC DeitaCom's election to adopt the dispuled ptovisions of the North Carclina
GTE/Time Warner agreement, Verizon's first arglfnent as to the Untimeliness of ITC
DeittaCam's election is that the conclusions reached by the FCC in its February 28,
1989, ISP Declaratory Ruling preciuded such an eleztion. More specitically, Vertizen
contends that since paragragh 32 of the Merger Conditions state (hat the provigions in
underying agreementis may not be adopled after the “dale that they are available in the

underlying agreement,” the FCC's determiration in #t§ fSP Declarmatory Ruling that

' Internet-bound traffic is not subject to reciprocal compensation under §251{b)}(5)

preciuded ITC DeltaCom's adoption of such provisions in the North Carolina GTE/Time
Wamer agreement.

in addressing this argumemt, we note that the North Carolina GTE/Time Warner
interconmestion agreement did not hecome effective untit July 12, 2000, Further, the
applicable provisions of the FCC's JSP Declaratory Ruling were vacated by the United
States Court of Appeals for the District of Columbia Circuit on Mareh 24, 2000.- it thus
cannot be argued that the FCC's determination regarding reciprocal compensation
provisions gaverning Intemet-bound trafiic in its ISP Declaratory Ruling rendered such
terms in the North Caroling GTE/Time Warner agreem_en-t unavailable for adoption.

Verizon's second argument with regard to the untiméiiness of ITC DeltaCem's
election to adepl the internet-bound reciprocal compensation provisions of the Nowth

Carolina GTE/Mime Wamer agraement is thal such an eiection was precluded by the

SE® 15 2001 12'41 as612¢ PRZE. 18
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b FGC's ISP Remand Order. Morg specifically, Verizon argues thet the FCC concluded
’ at foolnote 155 of its ISP Remand Order that carriers could no longer utilize §252(i) to
opl-in 1o intersarner comgensation mechanisms for ISP-Sound traffic as of the date its
ISP Remand Order was adopted. Verzon argued that the FCC adopled its ISP
Remand Order on April 18, 2001, while DeltaCom requested  adoption of the North
Carolina GTE/Time Warner agreemant on May 7. 2001. Verzon accordingly argues
that ITC DeltaCom’s election was unlimsly.
Our review of the FCC's ISP Remand Order teveals that the provision thereof
cited by Verizon could be interpreted in such a manner as {o preclude §252(i} opt-ins t0
.recfprocai compensations provisions addressing rates for the exchange of Internet-
' bound traffic upon the FCC's adoption of its ISP Remand Order. That interpretation is.
however, tumped by paragraph 82 of the /5P Remand Order which'clearly states that
“as of the date this Qtder is published in the Federal Register. cartiers may novlonger'
invoke §252(i) to opkin to an existing inlerconnection agreemant with regard to the
rates paid {or the exchange of 18P-bound {raffic” (emphasis added). Perhaps more
. importantly, the ordering clause at paragraph 112 of the /SP Remand Order states that
the §252(i) restiction adopted by he FCC will become effective “immediately upon
publication of this Order in the Federa/ Register' (amphasis added), The FCC's /8P
Remand Crder Order was published in the Federal Reglsler on May 15, 2001.‘and rc
DeltaCom exearcised its §252(i) rights on May 7, 2001, Verizon's second argument
regarding the untimeliness of ITC DellaCom’s election is, therefore, aiso without merit.
'F'or the foregoing reasons. we deny Verizon's Application for Reconsideration in
a2l rospects. Wa do, however, advise the padies 10 track any reciprocal compensation
paid for the exchange of Internet-bound traffic in Alabama which may result from our
heleing herein. Such tracking will allow for the possibility of a true up in the event that
the FCC again modifies its general approach ta Intarnel-bouad traffic or inlerprats the
appiicability of the Merger Conditions It established in a manner inconsislent with its .
findings in its /SP Remand Onder. .

We also note that Verizon's August 9, 2001, Reply raised numercus arguments

’};: T conceming the interpretation and practice! application of the grovisionz of tha Nomh

SEP 19 2201 1B:1a: 5256104 PACE, 16
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Carolina GTE/Time Warner agreement governing reciprocsl compensation for (nternet-
paund traffic. We note in response 1o these arguments that our objective in this ﬁause
was lo determine whether ITC DeitaCom's eleclion to acopt the Norh Carolina
GTETime Watner agreement including the provisions governing reciprocal
compensation for the exchange of internet-bound traffie, wére appfcpriata pursuant to'
Ehé Merger Conditions and the geverning provisions of the Telecommunications Act.
.. Having fulfited that responsibliity, we will not unduly expand this proceeding to matters
. that dppearto be beyond its intended purpose.

IT IS, THEREFORE, ORDERED BY THE COMMISSION, That for the foregoing
reasons, Verizon South, Inc.'s Apglication for Reccnsiderauoh of the Commission’s May
27,2001, Order in this cause is hereby denied,

IT IS FURTHER ORDERED, That jurisdiction'in this cause igMieceby retained for'
the issuance of any further order or orders as may appear to be just and reasonable in
the premises, ‘

IT 18 FURTHER ORDERED. That this Order shall be effective as of the date

‘ hereaf.
DONE at Montgomery, Alabzma. this /‘:"*—é’b day of September, 2001,
B ALABAMA PUBLIC SERVICE COMMISSION

c:ﬁim.w
JmsS

n, President

it

ok, Commissioner

Jan

George allace, Jr., Commissigrier

ATTEST) ATrue Co

e,

altedl Thomas Wri\Secretary
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