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AOL Time Warner, Inc.

Texas Networking, Inc.
("Texas.net"), Petitioner

Petition for Declaratory Ruling and
Complaint Regarding Violations
Of Merger Conditions and for
Enforcement of Merger Conditions

In the Matter of

To: The Comrniuion
OOCKET ALE COpy ORIGINAL

REPLY TO oPPOSmON TO APPLICATION FOR REVIEW

I. INTRODUCTION

1. Texas Networking, Inc. ("I'exas.net·") filed a complaint and petition for declaratory ruling

alleging violations by AOL Time Warner. Inc. ("AOL1W') ofthe AOL-Time Warner Order" AOLTW

essentially admitted the facts alleged, but claimed that the Commission's mandate that it "must engage

with local and regional ISPs in a good faith, non-disaiminatory manner'jJ and the other conditions

imposed in the Orde were ofno force or effect in requiring that AOL1W actually "engage with local

and regional ISPs in a good faith, non-discriminatory manner." In effect, AOLTW posited that the

Commission misled either itselfor the public when it (1) enunciated a good faith non-discriminatory

negotiation requirement, (2) said it had imposed negotiation conditions, (3) described in detail what it
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1 AppikatifPUfor Colllat to 1M Transfer o/ColllTol ofLkDlffS adSectioll 2J4 A.lIlh.orizDlioM by Time
W'tD7W'Inc. IlIU1Ameictz On/iM. Inc.• TrtJllSfeon 10 A.QL 7Uu W'tlI7ICT Inc.. Transfens. CS DoUet No. 00-30,
Memorandum OpiDioD and OrderrAOL-nme WGI7IU aru,.")" 16 FCC Red 6547 (2001).

2 .A.OL-Time Wamv Ortler.IUpTtI. at' 97.
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meant by good faith negotiation, and (4) told the public it had imposed good faith negotiation

requirements on AOLTW.

2. The Chief, Cable Services Bureau e'the Chief") entered an order essentially agreeing with

AOLTW's position, finding that all the Commission bad done in the AOL-Time Warner Order was to

repeat that the FrC Consent Agreement required AOLTW to negotiate in good faith and to add contract

conditions which would apply in the event that negotiations led to a contrael' Texas-net subsequently

tiled an Application for Review. alleging that the Chiers finding is entirely inconsistent with the

language ofthe Order itself. the circumstances surrounding its issue, and the public statements of the

Commiwon and individual Commissioners at the time.

II. ARGUMENT

3. In the ..40L-Time WMner Order, the Commisnon imposed upon AOLTW a requirement to

negotiate in good faith with small and regional ISPs for access to its cable plant This conclusion is

based upon five points. none ofwhich the AOLTW Opposition rebuts.

4. FitSt. the Commission specifically mandated that "AOL Time Wamer must engage with local

and regional ISPs in a good faith, non-discriminatol)' maDDer,'" and noted that it had imposed contract

and negotiation conditions on AOtTW.' The clear difference between the contract conditions in "

126 and 316-338 of the Order and the negotiation <:onditions in 1 97 clearly indicate that the

Commission understood the distinction between the two, and meant to impose the latter. The AOLlW

Opposition fails to address this fact, noting only that the Commission's statements are somehow

3 In tA. Man. DfTUIlS NtIW01'king. Inc. PditionuP«itiDnfDT DecltUtU01)' Ruling and Complaint, CS DocJcct
No. 00-30, Order~CSB Onkr,. DA 01-2325 (reI. October, 2001) at" &.8.

4 AOL-TiIM W'QI'MI" OrUr,IUp1'CZ. at , 97.

S "••• this Order conditioDs approval oftbe meraer on certain couditions relating to AOL Time Warner',
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obviated by an earlier statement that the FTC's Consent Agreement "substantially averted" concerns

about the mezger, and that the only conditions imposed were contract conditions. This argument fails

to address the facts that (l) even given the Consent Agreement, the Commission still had concerns

about the merger; (2) as a result, it was imposing both negotiation and contract conditions; and (3)

AOLTW was ordered to negotiate in good faith with unaffiliated ISPs.

s. Second, the Commission's 294 word definition of ''negotiate in good faith.., is meaningless

unless the Commission meant to impose a good faith negotiation ICquircmeut The AOLTW

Opposition fails to rebut this fact, merely noting in passing that the definition is a reference to 1M

negotiation requirements. The point, however, is that the reference is an explanatory footnote to the

directive ""AOLTW must engage with local and regional ISPs in a good faith, non-discriminatory

manner." The Chief noted that this reference indicated the Commission's intent to "provide some

guidance as to Internet access negotiations."' The only reason for the reference and for the guidance

provided must be to explain "good faith" the context of a good faith negotiation requirement, or the

reference is meaningless (unless one supposes that the Commission was giving gratuitous advice on the

subject ofsatisfying the FTC's Consent Agreement, which can hardly be the case).

6. Third, the requirement of good faith, non-discriminatory negotiation with local and regional

ISPs was singled out in the Commission's contemporaneous public statements - the Public Notieel and

CX)ntrae1S andnegotilltJfJ/u with nn,mUated ISPa.n AOL-Tuu WGm~,Orekr. mprtJ. at' 18. (Emphasis addecL)

6 AOL-T~ Wanser Order. supra, It197. footnote 297. fbotDOte 49S.

7 CSB Order, StlpI"tZ. at' 8. TbiI statement is cleariy iDccmsisteDt With the position that DO negotiation CODditiODS
were imposed.

8 wrhe CommiuiOD •.• reiterated that AOL Time Wamer IIIUIt eoP&e with local mel regional ISPs in a aood
faith. nondisctimiDatol'y 1IIIDDer." Public Notice FCC 01-11.1ogted at:
htJP:l/'!»'!',rcc,aov18yreauslCable!Pubijc Noticesl2QQl/f&c010'l1.doc '
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Fact Sheet,' as well as Commissioner Ness's statementsJO and Chairman Kennard's explicit public

reference to a good faith negotiation condition.II It is obvious that the Commission believ~ and told

the public. that it had imposed a good faith negotiation requirement on AOL Time Wamcr.12 The

Chi~s Order is silent upon this subject, and the AOLlW Opposition does not do much better,

quibbling with the Fact Sheet and Public Notice, and wholly ignoring the Ness and Kennard public

statements. The problem. ofcourse, is in order to disregard the Commission's public statements one

must ignore them, since there is nO way to explain them away. To do otherwise would require a claim

that the Commission either did not understand its own order or was misleading the public. It is clear,

however, that the Commission understood its order and correctly told the public what it had done.

7. Fourth, it is clear that the addition ofa more explicitly worded requirement ofgood faith non-

discriminatory negotiations than that adopted by the FTC to the Commission's Order resulted from ISP

efforts to work with the Commission, and is not simply a restatement of the FTC conditions. Again,

the Chiefs Order ignores this po~ as does the AOLTW Opposition. And again, it is clear that they

must do so, because there is simply no way around the facts here except to ignore them.

9 ..... rhe FCC reiterated that AOL Time Wamer DWSI enaaae widllocallDd reaional ISPi in • aood f.aicb,
noDdiscrimiaatoly owmer." Fact Sheet,loeated at
bpp:ltwww.(ce,plBumn"lCablelPubIic Noticeal2QQl/fi:cQ101 1 Dct.40c.

10 '"We also zequirc AOL Time Wamer to ugotiare in good faith with local u:i reponal ISPslO that a ctiwrsity
ofISP, might have aD oppommity to serve cable mbacn"bcrs." A.OL-1'ime W'crJ'Mr Order, Alprtl. Sepame StatemeDt of
CommissiODa' Susan NIS60 at 149. Also PlOSS~. Juwazy II, 2001.

11 "nw. is G pod/flith ugotialWn~ 71IGI Is, AOL Tim, WGI"JlBT mull1teplUJ" wirh 1I111J.l/Uiaied
lSPs in goDdfaith to easure that dJese ... um. lib ..• COJl"'"tuDl /ll'Ovisions that 'We care &bow: - the direct billiDa
relatiODlhip lbat we care about, fbr example, IDd tho fint 1c:reeD. are incorporatedin~ CODb'ICt rbal"1 enrcred into."
(EmphaaiI added.) New5 CoDfereace, Ja:mwy 12, 2001. at about mhmre 26. Awillble at
hQp:/fwww.ks:.iovfaoltw.htmlpriortomelO19lOlupdateoldleOunmissiorl.sWebpage.StiU available via the
lDtemot Ard1ive Waybac:k Mac:hiJII at b"P:lfwww.web,archjye.org IDd _till OD (although bard to .fiDd at) the FCC site
at: http://web.llCbive.0J'&'web!20010607031526,'http:/Iwww.fcc,gov/reaJaudiol;pcOl1201.ram.

12 The point is nor. as AOL Time Wamer as&UmeS, au arsumem that cODditioDs may be added 10 the AOL-TJine
WOmNOrdD'bypub1ic stltcmentl. lr is, rathet,lbat the public51aleuieDZ1 clearly reveal the Commis&ion·. CODClusion
that the Order in fact COIItGins podfairJlllDII-dUc:riminalory Mgotialion conditions.
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8. Fifth, without a requirement that AOLTW engage in good faith non-disaiminatorynegotiations

with lmaffiliated !SPs, the contract conditions in 'JMI126 and 316-338 ofthe AOL-Time Warner O,der

make no sense at all, since requiring that conditions apply to contracts with unaffiliated ISPs without.

at the same time imposing a duty to actually negotiate with them to reach a contract would be

memingless.13 Once more, the Cbiers Order ignores this argument. AOtTW attempts to sidestep it

by claiming that it Uclearly 'makes sense' for the FCC to rely on another federal agency to enforce its

own agreement." In the first place. this docs not aoswcr the argument that it makes no sense to impose

contract provisions ifthere is no obligation to negotiate to reach a contract. This makes the contract

provisions a dead letter. Second, it should be noted that while AOLlW suggests that the FTC~Consent

Agreement contains negotiation requirements, and that the Commission can rely on the FTC to enforce

them, AOLTW very carefullydocs not (or perhaps dares not) say that it does. The obvious explanation

is that AOLTW's true position is that no negotiation conditions apply.

m. CONCLUSION

6. The Cbiefincomctly held that Texas.net's Complaint failed to allege violations oftheA.OL-

Time Warner Order. and the Complaint was improperly dismissed. TPe Conmrission should reverse the

Chiefs decision and rend« a decision in this matter granting to Texas.net the reliefrequested. In the

alternative, the Commission should reverse the Chief and remand this matter to him for factual

determinations as to whether AOLTW has violated the negotiation requirements of the AOL-Time

Warner Order.

~ .

13 Both the ChiefID4 AOLTW point out that the cordIad couditioDs apply only after AOLTW bas decided to
offer the Inremet services ofDOlHfrili.ted ISPa. This convenieDtly iporea the filetl that (1) AOLTW DDISt do 10 in
order to offer its 0WI1 Intent.et sewices aDd (2) ithas. ill fact, decided to do so. In other .words. ithal loag been clear that
AOL would do 10 and it iI DOW clear that it bas cIoae so. It should be uoted., bowtM:ir. that there is no iDdication that any
negotiatiODl with local aDd regiouaI unaffiJjatc:d ISh occurred until after Texas.net filed its complaint

In the Matter ofAOL Time Wamer.1Dc.
Reply to Opposition CO Application for Review PageS



DEC-20-01 THU 10:15 AM Stumpf Craddock Massey P FAX:5124857921

R.espectfully submitted,

w. Scott McCollough
Texas State BarNo. 13434100
e>mai1: wsmC@aus.scmplaw.eom
David Bolduc
Texas State Bar No. 02570500
e-mail: dbolduc@aus.scmplaw.com
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~
Attorneys for Texas Networking, Inc.
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Magalie Roman Salas
Secretary
Federal Communications Commission
44512· Streel S.W.
Washington, D.C. 20554

I hereby c:etti.fy that a we and correct copyofthe foregoing Petition and Complainthas been
served on the following via courier service or first class U.S.m~ properly addressed with postage
prepaid) on this 28th day ofNovember, 2001.

W. Kenneth Feree
Chic( Cable Services Bureau
Federal Communications Commission
445 121b Street, S.W.
Washington, D.C. 20554

Chairman Michael K. Powell
Federal Communications Commission
44S 12th Street, S.W.
Washington, D.C. 20554

Commissioner Michael J. Copps
Federal Communications Commission
44S 12* Street, S.W.
Washington, D.C. 20554

Linda Senecal
Cable Services Bureau
Room3-A734
Federal Communications Commission
445 12- Street, S.W.
Washington, D.C. 20554

Steven N. Teplitz
Vice President &,
Associate General Counsel
AOL Time Warner) Inc.
800 Connecticut Avenue, N.W.
Suite 200
Washington, D.C. 20036

Qualex International
Federal Communications Commission
445 12& Street. S.W.
Room CY-B402
WaAAington, D.C. 20554
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Commissioner Kathleen Q. Abernathy
Federal Communications Commission
445 12dl Street. S.W.
Washington) D.C. 20554

Commissioner Kevin J. Martin
Federal Communications Commission
445 12* Street. S.W.
Washington, D.C. 20554

Royce Sherlock
Cable Savices Bureau
Room3-A729
Fcdcral Communications Commission
44S 12dl Street. S.W.
Washington. D.C. 20554

Wayne D. Johnsen
Oren Rosenthal
Martha E. HeUer
Wiley Rein &, Fielding ILP
1776 K Street, N.W.
Washington) D.C. 20006
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