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SUMMARY

ACA supplements its comments in this docket with the following:

The Commission must extend Section 628(c)(2)(D) to preserve and protect

program diversity in markets served by small cable systems.  ACA represents the

interests of more than 900 independent cable companies serving about 7.5 million

customers, predominantly in smaller markets and rural areas.  One factor above all is

essential to the continuing viability of small cable companies – access to programming

at fair and reasonable prices, terms, and conditions.  As the record shows, vertically

integrated program vendors supply at least one-third of satellite-delivered analog

programming on most ACA member systems.  To ensure that smaller market

consumers continue to have access to diverse satellite programming services over local

cable systems, the Commission must extend Section 628(c)(2)(D), at least for small

cable operators.

The arguments of the pro-sunset contingent do not address smaller market

concerns.  The advocates of the sunset do not address the program diversity concerns

of smaller markets.  Their comments and arguments deal with large market issues and

the competitive battles between major MSOs and EchoStar/DirecTV.  No sunset

advocate offers a credible mechanism for protecting program diversity in smaller

markets without Section 628(c)(2)(D).

The record supports allowing Section 628(c)(2)(D) to sunset for

EchoStar/DirecTV only.  The record reflects the substantial growth and market

presence of EchoStar/DirecTV. As the dominant MVPD, particularly in rural markets,

EchoStar/DirecTV no longer needs protection of the prohibition.  Because of this, ACA

supports a limited sunset of Section 628(c)(2)(D) for the largest DBS operators.  
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The Commission should extend program access obligations to

EchoStar/DirecTV.  Because of the increasing market power of EchoStar/DirecTV in

smaller markets, and their continuing refusal to sell programming to small cable

operators, ACA asks the Commission to consider program access-like regulations for

EchoStar/DirecTV.  For the same reasons that Congress imposed program access in

1992, EchoStar/DirecTV’s control of content in smaller markets warrants similar

protections today.

ACA commits all available resources to assist the Commission in addressing the

program access concerns of independent cable systems.
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I. INTRODUCTION

ACA submits these reply comments on behalf of more than 900 independent cable

companies.  Together, ACA members serve about 7.5 million cable subscribers, primarily

in smaller markets and rural areas in all 50 states.  ACA members range from small,

family-run cable systems to multiple system operators focusing on smaller systems and

smaller markets.  About half of ACA’s members serve less than 1,000 subscribers.  All

ACA members face the challenges of building, operating, and upgrading broadband

networks in lower density markets.  No ACA member has an attributable interest in a

satellite programming vendor.
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ACA members share a vital interest in this proceeding.  One factor above all is

essential to the continuing viability of the independent cable sector – access to

programming at fair and reasonable prices, terms, and conditions.  The record shows that

vertically integrated programmers supply at least one-third of satellite programming on

most ACA members’ basic or expanded basic tiers.  The record also shows that major

MSOs have strong incentives to withhold programming, and, outside of Section 628, are

already doing so.  To ensure that smaller market cable customers continue to have access

to key satellite programming, the Commission must extend Section 628(c)(2)(D), at least

as applied to small cable companies.

The record in this proceeding also shows that DBS has grown into a powerful,

entrenched MVPD.  The combined subscriber base of EchoStar/DirecTV exceeds that of

the largest MSO.  This fundamental change since 1992 supports treating DBS differently

than small cable under Section 628.  The Commission should consider a sunset of Section

628(c)(2)(D) limited only to EchoStar/DirecTV.  The Commission should also consider

imposing program access-like obligations on EchoStar/DirecTV because of their continuing

refusal to distribute programming to small cable systems.  These changes will help

preserve and protect competition and program diversity in smaller markets.
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II. THE COMMISSION MUST EXTEND SECTION 628(c)(2)(D) TO PRESERVE AND
PROTECT PROGRAM DIVERSITY IN MARKETS SERVED BY SMALL CABLE
SYSTEMS.

A. The record shows a serious risk to program diversity in smaller
markets.

As demonstrated by real world examples provided in ACA’s comments, the sunset

of Section 628(c)(2)(D) poses a grave risk to program diversity in smaller markets. 1

Without enforceable access rights to vertically integrated programming, small cable

systems risk losing between 30% and 42% of satellite programming.  Most of this

programming constitutes “must have” core services like CNN, TNT, Discovery, and others.

This risk is compounded through more than 900 similarly situated independent cable

systems across the U.S.  No supportable argument can be made that such a reduction in

satellite programming “preserves and protects” program diversity in smaller markets.

The record shows that the risk to program diversity is genuine.  Owners of vertically

integrated programming have strong incentives to enter into regional or national exclusive

programming contracts.2  Outside of Section 628(c)(2)(D), exclusive programming

contracts with major MSOs are already restricting the availability of programming to ACA

members.3  Absent the extension of Section 628(c)(2)(D) for smaller cable systems, the

Commission can readily conclude that withdrawal of programming will proliferate, and

program diversity in markets served by small cable systems will suffer.

                                           
1 See Comments of American Cable Association (filed Dec. 3, 2001) (“ACA Comments”) at 6-11.

2 ACA Comments at 12-16; Comments of AOL Time Warner (filed Dec. 3, 2001) (“Time Warner Comments”)
at 9; Comments of Comcast Corp. (filed Dec. 3, 2001) (“Comcast Comments”) at 15.

3 ACA Comments at 15-16; Comments of BELD Broadband (filed Dec. 3, 2001) at 3.
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B. The advocates of the sunset have not addressed smaller market
program diversity concerns.

None of the advocates of the sunset has yet to adequately address the specific

risks to program diversity in smaller markets.  Pro-sunset commenters focus their attention

on major market competitive concerns or issues pertaining only to EchoStar/DirecTV.  For

example, NCTA argues that there is no “there is no real threat of a wide-scale withdrawal

of the vertically-integrated programming…”4  On a national scale, NCTA may be right.  But

for ACA members, the threat is not wide scale withdrawal, but small scale withdrawal of

programming.  Denial of access to core satellite programming in just a few franchise areas

would cripple a small cable system.  Moreover, the record shows that the threat of the

withdrawal of programming is real.  ACA members already face denial of access to

programming due to exclusive contracts with major MSOs.5  

Similarly, AT&T argues that the ban is no longer required because there are

“virtually no entry barriers to the programming markets.”6  AT&T’s statement may be

accurate, at least when limited to the universe of the largest cable MSOs, the media

conglomerates controlling the four broadcast networks, and EchoStar/DirecTV.  But AT&T

cannot seriously expect the Commission to extend this argument to 900 ACA member

companies, half of which serve fewer than 1,000 subscribers.  These companies are first

and foremost operators of local communications networks.  They are engaged in

maintaining and upgrading headends, plant, electronics, and in serving smaller market

consumers and businesses.  ACA members are not media companies.  No realistic

                                           
4 Comments of National Cable & Telecommunications Association (filed Dec. 3, 2001) (“NCTA Comments”)
at 14.

5 ACA Comments at 15-16.

6 See Comments of AT&T Corp. (filed Dec. 3, 2001) (“AT&T Comments”) at 10.
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expectation can exist that small cable companies could launch their own news,

entertainment, and educational programming to replace CNN, TNT, Discovery, Animal

Planet, or other core satellite services.

In a similar vein, AOL Time Warner contends that “today there is an abundance of

diverse programming competing for viewership to ensure that no MVPD will fail for lack of

available programming.”7  When considering EchoStar/DirecTV, this point is probably

valid.  EchoStar/DirecTV’s extensive channel capacity, 16.7 million subscribers, and

substantial financial resources should ensure the availability of diverse programming either

through purchasing it or creating it.  This is not the case for smaller cable systems.  As

shown in ACA’s comments, small systems risk losing 30% and 42% of satellite

programming on basic or expanded basic tiers.8  Most of these services are core satellite

services; no genuine substitutes exist.  If these services were withheld, small systems

would shed subscribers in droves, with a predictable impact on the viability of the

businesses.

The core argument of the pro-sunset contingent is this:  Section 628(c)(2)(D) is no

longer necessary because of robust competition from EchoStar/DirecTV, and major MSOs

should be able to compete against EchoStar/DirecTV without being forced to sell affiliated

programming.9  This is the “big cable v. big satellite” theme that drives much of the debate.

As discussed in the next section, ACA agrees that this is a valid argument for a limited,

and only limited, sunset of Section 628(c)(2)(D).  Given the market presence and power of

                                           
7 See Time Warner Comments at 18.

8 ACA Comments at 6-11.
9 See, e.g., AT&T Comments at 16-25; Time Warner Comments at 7-13; NCTA Comments at 7-11.
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EchoStar/DirecTV, the Commission could allow Section 628(c)(2)(D) to sunset, but only as

applied to DBS providers like EchoStar/DirecTV.  

Still, if the Commission allows the ban to sunset because of the development of

powerful DBS competitors, it cannot neglect the 900 cable companies that continue to

serve smaller markets. The Commission has explicit statutory authority to extend Section

628(c)(2)(D) as necessary to preserve and protect program diversity.10  To preserve and

protect program diversity in smaller markets, the Commission must extend Section

628(c)(2)(D) for small cable systems.

III. DBS GROWTH WARRANTS ALLOWING SECTION 628(C)(2)(D) TO SUNSET,
BUT ONLY AS APPLIED TO ECHOSTAR/DIRECTV.

When applied only to EchoStar/DirecTV, ACA supports those commenters

advocating the sunset of Section 628(c)(2)(D).  The record in this proceeding and others

unequivocally establishes DBS as a leading MVPD with increasing market presence and

market power.  With EchoStar/DirecTV’s combined subscriber base now exceeding that of

any cable MSO, any need to “protect” DBS has passed.

As described by several commenters, extending the protection of Section

628(c)(2)(D) for EchoStar/DirecTV gives the largest MVPD an unjustified competitive

advantage and removes the incentive for EchoStar/DirecTV to develop programming.11

Perhaps Comcast puts it best: 

No policy goal is achieved by [mandating program access for] giant MVPD
competitors, unless it is to ensure that competitors such as EchoStar have
the wherewithal to allocate $25.8 billion to acquire DirecTV rather than invest
in the creation of new programming.12

                                           
10 47 U.S.C. § 548(c)(5).

11 See NCTA Comments at 18; Time Warner Comments at 19; Comments of Cablevision Systems Corp.
(filed Dec. 3, 2001) at 15.
 
12 Comcast Comments at 10.
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The market presence – and in smaller markets increasingly, market dominance – of

EchoStar/DirecTV support treating DBS differently than small cable under Section

628(c)(2)(D).

To implement this adjustment to Section 628(c)(2)(D), the Commission could either

extend the prohibition but restrict its scope to small cable operators,13 or extend the

prohibition and limit EchoStar/DirecTV’s rights under the section as a condition of consent

to the license transfers in the pending merger review.

IV. THE COMMISSION SHOULD REQUIRE ECHOSTAR/DIRECTV TO SELL
PROGRAMMING TO SMALL CABLE COMPANIES ON FAIR AND
REASONABLE PRICES, TERMS, AND CONDITIONS.

Because of EchoStar/DirecTV’s expanding market presence and burgeoning market

dominance in smaller markets, the Commission should consider extending program

access-like obligations to DBS.  Currently, EchoStar and DirecTV refuse to distribute

satellite and broadcast programming to smaller market cable systems, putting many small

systems at a serious competitive disadvantage.  In the context of this proceeding, and in

the pending merger review, the Commission should investigate how EchoStar/DirecTV

uses its expanding market power and control of content to gain an unfair competitive

advantage over smaller market cable systems.  For the same reasons that Congress

enacted Section 628 in 1992 – large MVPDs using control of content to thwart competition

– the Commission should impose similar obligations on EchoStar/DirecTV, at least in their

dealings with small cable companies.

                                           
13 As defined in 47 U.S.C. § 543(m).
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V. CONCLUSION

For ACA members, program access represents the most critical and threatening

aspect of their cable businesses.  For the reasons stated in ACA’s Comments and in these

Reply Comments, to ensure that smaller market consumers can continue to receive

diverse satellite programming from small cable companies, the Commission should:

• Extend Section 628(c)(2)(D) as applied to small cable companies.

• Consider a sunset of the Section 628(c)(2)(D) limited only to
EchoStar/DirecTV.

• Investigate the abuse of market power in retransmission consent by network
owners and their satellite programming affiliates.

• Extend program-access like obligations to EchoStar/DirecTV to prohibit their
denial of programming to smaller cable competitors.

• Incorporate the 1998 amendments to Section 76.1000(c).

Respectfully submitted,

AMERICAN CABLE ASSOCIATION

By: ________________________________________

Matthew M. Polka Christopher C. Cinnamon
President Emily A. Denney
American Cable Association Cinnamon Mueller
One Parkway Center 307 North Michigan Avenue
Suite 212 Suite 1020
Pittsburgh, Pennsylvania 15220 Chicago, Illinois
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