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In the Broadcast Industry
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Reexamination of the Commission’s
Cross-Interest Policy
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COMMENTS

Media General, Inc. (“Media General™), by its attorneys, hereby submits these Comments
on the continuing need for the single majority shareholder exemption to the broadcast and cable
ownership attribution rules in response to the Commission’s Further Notice of Proposed
Rulemaking in the above-captioned dockets, FCC 01-263 (rel. Sept. 21, 2001) (the “Further
Notice™). In this proceeding, the Commission can best promote the public interest by retaining

the single majority shareholder exemption to its ownership attribution rules, because the
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exemption facilitates the financing of media outlets without conferring an unreasbnable or
unacceptable degree of influence on minority shareholders.'

Media General is an independent, publicly owned communications company situated
primarily in the Southeast with interests in newspapers, television stations, interactive media, and
diversified information services. The single majority shareholder of Media General is J. Stewart
Bryan III, who controls over 76 percent of Media General’s voting stock.

The FCC’s single majority shareholder exemption provides that a minority shareholder’s
equity interest will not be considered attributable under the FCC’s ownership rules if a single
shareholder owns more than 50 percent of the voting stock of the media outlet.”> The minority
shareholder is attributed with ownership, however, if he or she or a representative thereof serves
as a director or officer of the corporation.

The Commission first adopted the exemption in a comprehensive 1984 review of its
ownership attribution policies.” There, the Commission concluded:

In those instances where a corporate licensee, whether closely or
widely held, has a single majority voting stockholder, it appears
neither necessary nor appropriate to attribute an interest to any
other stockholder in the corporation. In these circumstances, the
minority interest holders, even acting collaboratively, would be

unable to direct the affairs or activities of the licensees on the basis
of their shareholdings.*

’ See Review of the Commission’s Regulations Governing Attribution Of Broadcast and
Cable/MDS Interests, Order, FCC 01-353 (rel. Dec. 14, 2001) (suspending the elimination of the
single majority shareholder exemption pending resolution the Further Notice).

2 47 C.F.R. § 73.3555, Note 2 (b).

. Attribution of Ownership Interests, 97 FCC 2d 997 (1984) (“1984 Order”), reconsidered
in part, 58 R.R.2d 604 (1985), further reconsidered, 1 FCC Red. 802 (1986).

! 1984 Order at q 21.
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The decision to exempt minority shareholder interests did not reflect a singular concern
about de facto control of a licensee. Rather, the Commission adopted the exemption in the
context of a number of significant changes to its attribution policies that it determined best
“represent[ed] the Commission’s judgment regarding what ownership interest in or relation to a
licensee will confer on its holder that degree of influence or control over the licensee and its
facilities as should subject it to limitation by the multiple ownership rules.” The exemption,
therefore, reflected the Commission’s reasoned determination that minority shareholders are
unlikely to exercise either influence or control over a licensee’s core responsibilities.
Significantly, the Commission’s decisions in that order followed an examination of similar
ownership provisions utilized by other government agencies, an analysis of the results of a
survey of Commission ownership files, and a review of a significant volume of comments.

Despite the revolutionary changes in the media marketplace and the Commission’s
structural ownership rules since 1984, the Commission’s original determination remains valid
today. In the nearly 18 years since adoption of the single majority shareholder exemption, the
Commission has yet to receive any evidence that the exemption has led to an unauthorized
transfer of control or to the exercise of undue influence over the affairs of a broadcast licensee.
This lack of evidence is especially noteworthy in light of the fact that the broadcast attribution
rules have been the subject of a formal Commission rule making proceeding since 1992, during
which time the Commission repeatedly has requested evidence on how minority shareholders

may exercise undue influence over broadcast licensees.

S

Id. at § 2 (emphasis added). See, e.g., id. at § 14 (adopting active investor benchmark of
five percent “to identify nearly all shareholders possessed of a realistic potential for influencing
or controlling the licensee”) (emphasis added).
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The Commission’s most recent solicitation of evidence on the effects of the single
majority shareholder exemption in the Further Notice is unlikely to generate any evidence
indicating that minority investors in a corporation controlled by a single majority shareholder
possess the means necessary to influence the corporation’s programming and operational
decisions. Moreover, Media General predicts that the instant proceeding will not provide the
Commission with the “affirmative justification™ necessary to support a repeal of the 18-year old
exemption, as required by Time Warner 1t

In fact, the single majority shareholder exemption provides tangible benefits that redound
to the public interest. It is fair to say that the exemption facilitates transactions. In today’s
complex, dynamic and competitive media marketplace, newspapers, broadcast stations, and cable
systems face new financial pressures. Newspapers must make costly investments in Internet
content and find new ways of maintaining profitability despite declining circulation. Television
stations are constructing digital facilities, with radio stations soon to follow, while both media
face multi-channel subscription-based competitors. Cable systems are rebuilding their plants to
offer a new array of services. To survive in the face of these and other forces, many media
outlets are turning toward consolidation and clustering, which also involve heavy amounts of
financing.

Providing sufficient funding for the initiatives necessary to compete and survive in
today’s marketplace has proven too costly and risky for simple debt financing. Yet, in many
cases, the Commission’s five percent attribution benchmark prevents media outlets, especially

television stations, from utilizing equity financing to the same extent as most other industries.

o 240 F.3d 1126 (D.C. Cir. 2001).
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The Commission’s single majority shareholder exemption, therefore, plays a critical role in
facilitating significant — and critical —~ equity investments that otherwise would not be possible.
These investments ultimately benefit the readers, viewers, and listeners of media outlets, who,
through these investments, are better able to provide quality content and popular services. In
Media General’s case, for example, the exemption has allowed Media General to raise capital in
the publicly traded equity markets to help fund construction of twenty-one DTV stations and to
make other improvements to its newspapers, television stations, and Internet properties.
Throughout the ten-year history of the current ownership attribution proceeding, the
Commission has worried about and requested evidence of possible abuses of the single majority
shareholder exemption. As noted previously, the FCC has no evidence that the exemption has
been abused. Indeed, as Media Access Project recognized in Comments it filed at an earlier
stage of this proceeding, repealing the exemption fully could unduly disrupt the flow of capital to
broadcast licensees.’ -
Any concern the Commission has regarding the amount of influence that a minority
shareholder might exercise over a media outlet with a single majority shareholder is sufficiently
addressed through application of the “equity plus debt” attribution rule (the “EDP rule”). The
EDP rule is expressly designed to limit the availability of the single majority shareholder
exemption (and the nonvoting stock exemption) in cases where the otherwise nonattributable
interest conferred a means of controlling the corporation. Specifically, the EDP rule deems

attributable an otherwise non-attributable interest if that interest exceeds 33 percent of the total

’ See Review of the Commission’s Regulations Governing Attvibution Of Broadcast and

Cable/MDS Interests, 14 FCC Red 12559, 129 (1999) (citing Comments in response to
Attribution Further Notice at 7-20).
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asset value of the corporation and the interest holder is either a “major program supplier” or an
owner of a same-market media entity subject to the broadcast multiple ownership rules
(including broadcasters, cable operators, and newspapers).

By adopting the EDP rule, the Commission has fashioned a means by which to “capture”
those arrangements that confer a means of exercising undue influence over a media outlet.
Significantly, the EDP rule performs this valuable function even if the media outlet is controlled
by a single majority shareholder. Consequently, because the Commission already has a means
by which to guard against a minority shareholder exerting significant influence on a company’s
major decisions, there is simply no need for the Commission to tighten further its ownership
attribution rules. Indeed, to repeal the single majority shareholder exemption, especially in light

of the lack of any evidence of harm caused by the exemption, would constitute regulatory

overkill.®

8 If the Commission decides to eliminate the exemption, Media General respectfully

submits that any such action should grandfather those interests created prior to resolution of this
proceeding.

DCLIB02:1342997-1 6



Conclusion
Since the Commission opened this proceeding in 1992, it has collected significant
evidence supporting retention of the exemption but no tangible evidence supporting repeal. As a
result, a decision to eliminate the single majority shareholder exemption at this time would
amount to a solution in search of a problem. Media General respectfully submits that the
Commission should retain the single majority shareholder exemption to its broadcast and cable

ownership attribution rules.

Respectfully submitted,

MEDIA GENERAL, INC.

DOW, LOHNES & ALBERTSON, PLL.C
1200 New Hampshire Avenue, N.W.,
Suite 800

Washington, DC 20036

(202) 776-2000

January 4, 2002
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