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hWElW. COMIIUNICAl1OII6 COli lIiilllti
OffICE OF 1IlE SB:IlETNW

Re: Written bX Parte
GN Docket No. 00.185] Inquiry Concerning High-Speed Access to
the Internet Over Cable and Other Facilities

Dear Ms. Salas:

I am writing to inform you that on Thursday. January 31, 2002, I sent electronic copies of
the attached public document to Sarah Whitesell of the Cable Services Bureau and Susan Aaron
and James Carr of the Office of General Counsel, as part of a continuing effort by Cox
Communications, Inc. and its subsidiaries to provide updates on litigation developments related
to the above·captioned proceeding.

Pursuant to Section 1.1206(b) of the Commission's rules, an original and one copy of this
letter and enclosures are being submitted to the Secretary's office for the above-captioned docket
and copies ofthis letter are being provided to the recipients of the presentation. Should there be
,my questions regarding this tiling, please contact the undersigned.

Respectfully submitted,

To-Quyen T. Truong

Attachment
cc (w/o att.): Sarah Whitesell, Esq.

Susan Aaron, Esq.
James Carr, Esq.
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UNITED STATES DISTRlCT COURT
SOUTIiERN DISTRICT OF CALIFORNIA

11
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18

19

GTE.NET LLC d/bh VERIZON
INTERNET SOLUTIONS and
VERIZON SELECT SERVICES,
INC,

Plaintiffs,
vs.

cox COMMUNICATIONS, INC.,
a Delaware Corp-orationrand
COXCOM, INc., a De aWare
Corporation,

Defendanls.

CASE NO. OO-CV-2289-] (BEN)

ORDER GRANTING
MOTlONTOSTAY AND
DENYING MOTION TO
DISMISS
[Docket /I 13-1 and 13-2]

ORDER DISMISSING
MOTION FOR SUMMARY
JUDGMENT
[Docker 1116]

20 This marter comes before the Co~rt on Defendams' CoxCom,Inc. ("CoxCom") and

21 COli: ComnlUnicatiolls, Inc. (·ccr") morion LO dismiss, or in the alrernative to sray, Ibis

22 acrion on me !\rounds of primary jurisdiction. J For rhe reasons discu~~ed below, rhis Coun:

23 now GRANTS Defendams' motion.

24 I, lIACKGRQIJND AND PROCEDURE

25
Traditional residential Interner access requires rwo disrinct COlnmlllllcatlOlI

connecrions: .\ connection between one's home and rhe Point of Presence ("POP") of an
26

Internee Service Provider ("151>"), and a connection between the POP and Lhe Internel,
27

28 , 'CCI wjr~drew in previously filed Motion To Dismiss [or L~ck of Person~J Jurisdiction and
JOlfleu CoxC"!n S mormn 011 Decemher 5,2001. '

0I1·(Y·22S ').J llll}>J)
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Customers dial intO the POI' ovcr 3 telephone line, generally J bank of modems, using the

2 modcm in the residential computer. Scrvice can be purchased in this manncr from ISP's

J such a.~ Americ~ Onlinc and Verizon Online. [Second Amended Complaint ("SAC") '10).

Increasingly, consumers desire a f;mer connection speed than those availablc via Ihis

Iraditional method. One such option is 10 purcha~e 3 broadband pipeline from a telephone
5

company, utilizing high-speed telephones lines known a~ Digiul Subscriber I.ines ("DSL").
6

The Dsr. connecLI to the POP, and then to the Internet. Anolher emerging option is LO
7

use a cablc modem to conneCl to the POP, which connects ro the [meroet. [SAC '11).
8

Considerable debale has developed over the characterization of these servicc.l under the

9 Communicalion~ Act, and Ihe corresponding level of regulation which should follow. ~

10 Suva v. Cox Communications, Inc., 2001 WI. 1654708, "3 (W.D.Va. 2001).

CoxCom owns and operates cable systems throughom the United StaLes, includillg

12 within Cahfornia. [Memorandum of Poinls and Authorities in SI.lPpOrL of COlCCom, 1nc.'s

13 Motion to Dismiss, or, in thc alternative, To Stay on Primary Jurisdiction Grounds

14 ("Morion") at 1). Specifically, CoxCorn is considered a cable mulriple system operator

15 which provides both one-way video programming services over its cable ncrwor!ts, and

16 more advanced two-way digital services in select locations. [Morion aL 4]. CoxConl is 3

wholly-owned sl.lbsidiary of CCl. [Molion at n.1].
17

Plaintiff Verizon Internet Solutions ("Verizon") is an lSP which offers its services as
IS

Verizon Online. Veri:zon;5 a wholly·owned sur.sidiary of Plaintiff Verizon
19

Communications, Inc, [ SAC at 4].

CoxCom ha.~ now entered into an exclusive contract with At Home Corporation

21 ("Excire@Home") to provide high-speed Internet access over a cable modem. [Motion at 1).

22 The resultinf?, service, known as Cox@Home, provides an imegratetl rnrcrnet coment and

23 transmission servicc./d. 0114. CoxCom, "provide~ local connectivity on a shared basis from

24 each cable system headend to [he sl.lbscriber's premises" as well as "customer billing, cenain

25 technical suppOrt aCtivities and local eontcnt." rd. ae nJ. F.xcite@Home is responsible for,

26 "the entire Internet Protocol (11») nerwork from the Cable Modem Termination Symm

27 (CMIS) locared in each cable headend, and from there over an engineercd private network
y

28 [0 interconnection poims on the public Internet." Id.

Th liS, Defendants assen that [he Iraditional "two·step" Internet connection paradigm

·2-



is inapplicable to the Cox@Home network, which Defendants describe as "an integrated

2 lnternet wmem and transmission service." [Motion ;l.t 4). The Nimh Circuit has aptly

3 described a similar "bundled" product offered in an exclusive contract between TCI (one

4 of the nation'S largest cable tclcvi.~ion operaLOrs) and Excite (the ISP involved in the

5 contract with CoxCom),

rS)ubscribers rof @J:-Iome) cannOI purcha.~e cable broadband access separately
6 from an unaffiliatcd ISP. and have no cho;cc ovcr terms of service such as

coment and bandwidth restrictions.
7

g

9

10

11

12

U

14

The @Home cable broadband infra.qructure differs from that of most ISPs.
A typical ISP connects with the Internet via le:lSed telecommunications lines,
WhlCb its consumers acccss through "dial-up" connw:ions over ordinary
telephone lines. @Home operates aproprieta!}' national "backbone," a high·
speed nelwork parallel to the networks carrying. most Internet traffIC, whtch
connects to those other Internet conduitS at multiple network access points.
This hackbone serves regional data hubs which manage the network and
deliver Excite's onlinc content and services including muhimedi'l content
that exploits broadband transmission speeds. Each fiub connects to local
"headend" facilities."each headend eonnecrs 10 "lble nobes in
ncighborhoods, ..which in turn connects via coaxial cable to the user's cable
mOdem and compuler.

A'f&TCorp, v. City ofPortland, 216 FJd 871,874 (9th Cir. 2000).

21

24

15 Plaintiffs initiated this actIOn on November 14,2000', conlending the Cox@Home

16 servicc violates the Federal Communications ACI, 47 U.s.c. § 151 et seq. as amended by the

17 TelecommuniC;ltions Act of 1996 ("FCA" nr "Act') Specifically, Plaimiffs argue tharthe

IH Ninth Circuit in An·T Corp. 'D. City 0/Poreland, characrerind the prClvision of Internet

19 service over a cahle modem as a "telecommunications service," imposing "common carrier"

20 duties on the cable operator. Plaintiffs argue that the obligations contained in the Act

require a common carrier to supply the high·speed cable connection to all requesting ISP's

on nondiscriminatOry terms and condilions. Sec 47 U.S.C. §§ 201(a) and 202(a). The SAC
22

alleges CoxCom is in violation of these provisions by mainuining an exclusive relalionship
23

with Excite@Home, .1I1d rcfusinl: 10 negotiate with Verizon as a potential ISP.

Defendants filed lhis Motion to Di.;miss ,men:ing lhat the Nimh Circuil's discussion
25

26
27 'The initial complaint named only eel as a d&ndaOl and alleged conduct violaring §§

201(a), 25l(a), 201(b) uI<1202(a) of the Communications Act. The !'irst Amended Complaint,Wed
28 Dec~l'llber 1, 2006, added C""COlO ...' a def~nd.nl. Th.s Courl granted Plaintiffs' unopposeu

mOllon to. file die Second Amended Complaint onjanuary 9, 2002, which asserts two causes of
aellCln ag.,nst CoxCom md eCl in v;nJ.lI<ln nf §§ 01 (a) lnd 202(0) of the Act.
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in Porrland characterizing cable Imernet service as a "telecommunications service" under

2 the Act WII purely dicta: therefore the proper characterization and corresponding

3 regulatinn should be left to the expertise of the Federal Communication Commission

4 ("FCC).

II. DISCUSSION

A,
5

6

19

Legal Standard

The doctrine of primary Juri.ldiction aims to promote"proper rehtionshlps between
7

the COllrts aod administrative'".Igencies charged with particular regulatory duties." United
M

Stares v. Western Pacific Railway, .152 U.S, 59,63 (1956). The domine is applicable where,

9 "a claim is originally cogni7.able in the coum, and comes into phy whenever enforcement

10 of the claim require~ resolution of iSSlle; which, under a regulatory scheme, have been

II placed within the special competence of an ~dminLltrarive body: Id. at 63·64 (citations

12 omitted). Primary jurisdiction is appropriate where conduct is alleged which, "at least

IJ arguably protected or prohibited by a regulatory statute ,Ind agency resohllion of ,In issue

14 is likely to be a material aid to any judicial resolution." Digiral Communications Network,

15 Inc v. AT&T Wireless Services, ('3'F.Supp.2d 1194,1197 (C.D.C.A. 1999) citing R,icci Y.

16 Chicago Mercantile Exchange, 409 U.S. 289, 300-302 (1973).

Particularly imporram when examining the doctrine of primary jurisdiction is the

protection of the integrity of a regulatOry scheme,
IR

The doctrine of primary jurisdiction operates as follows: When lhere is a basis
for judicial aCtiOll, indCpcndenr of agcncy proceedings, COUrLS may' route the
threshold decision a.~ to certain issue~ to [he agency charged with primary
responsibility for governmental supervision or control of the parlicular
industry or activity involved. The doctrine applies when protection of the
jnt~grity. o~ a, regulatory scheme dictates preliminary resort to the agency
whIch admlOlsters Ihe scheme.

2U

17

21

22
Cosr Management St'>"'Uices, Inc. v. Washingron Natural GrtS Company, 99 FJd 937,949 (9th

23
Cir. 1996) cilinl: United Scares v. Gmeral Dynamics Corp., 828 F.2d 1356, 1362 (91h Cir.

24 1987).

25 The Ninth Circuit examines the following four factors when evaluating the

26 invocation of primary jurisdiction: (1) the need to resolve an issue that (2) has been placed

27 by ~ngress within the jurisdiction of an administrative body having regulatory authority

2~ (3) pursuant to a starute that subjects an industry Or aetivilY to a comprehensive regulatory

- 4· /IO-C'V·2!IN.J ((lEN)



scheme rim (4) requires expertise or uniformity in administration. Id.

17

2,

27

13

2 B. The Act and the Role of the FCC

J The rCA places wire services into three categories with distinct regulatory

4 implications: c.ble ~ervices, telecommunication.1 services, ;Ind information services.

5 ~ Bova, 2001 WL at "1. Tradition.lly, the FCA requires carriers of "telecommunications

services" to be treated as "common carriers" subjecr ro the obligations of §§ 201(D) and
6

202(a). Pursuant to rhe Aer, common carriers are charged with the duties of
7

nondiscrimination and interconnection, which "mandate a network architecture that
H

prioririres consumer choice, demonstrated by vigorous competition among

9 telecommunications carriers: Ponland, 216 FJd at 879. Treatmenr as a common carrier

10 would therefore prohibit CoxCom [rom maintaining an exclusive relationship with

II Excite@Home and force it to negotiate with any ISP, like Verizoll Online, willing to

12 provide a connection to the lnterncr.

Under the FCA, the PCC is vesred with the responsibility of, "proscribing jUH and

14 reasonable charges, practice, c1assificatiol1.\ and rcgul~tions regarding [wire and radio]

I services, in the eVent those adoptcd by a carrier arc found to be unreasonable or otherwise5

16 Ln violation of the FCA: WCO Safety Corp. v. Worldcom, Inc., 944 F.Supp. 352, 356

(D.N.J. 1996), Issues surrounding the "dcrenniMtion of the reasonableness or

discriminatory nature of common carrier rules and charges is squarely at the heart of the
18

rCC's mandate.· Digital CommunicatioTlj, 63 F.Supp.2d at 1200 £iti!lI: American Telr:phone
1'1

and Telegraph Co. v. IMR CapitaL Corp., 8S8 f.Supp. 221,244 (D.Mass. 1995).
20 C. The Ninth Circuit's C\},m.cterj:eatjon of Cable Internet Service

There has been widespre.d and frustrating disagreement over the proper

22 classification of cable Internel service. S« Rova, 2001 WL at "3 (discussing the circuit split

23 between the 41 h. 9th, and 11th Circuirs). In fact, the FCC has yet to issue a [orm.l

24 classification and corresponding regulations. ~ Nalional CaUe & Telecommunications

25 Associarion, Inc., 2002 WL 53893 (publication page numbers unavailable)(discus5in~ the

26 FCC's refusal co categorize Internet services.)

Notably, the FCC initiated ~ Notice ofInquiry ("NOI") on September 28, 2000 to

2M eX;lmiAe the proper cbssification of rhese services. See NOI ~~ 15-24. Specifically, the NOI

is currently examining rhc cxteor to which, if.t all, the obligations imposed upon COmmon

- 5 - (ltJ·CV-22A9.J tlil!N)
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25

27

16

carriers under §§ 201(a) and 202(a) should be enforccd with regard to cable Internet services.

2 ill NOr at B (entitled "Issues Surroundin(\ Opcn Access").

3 AT&Ttl. City ojPorl/and involved the question of whether a local cable franchising

4 authority may condition a transfer of a cable franchise upon the cahle provider's gram of

unrestricted access to ilS cable broadband transmission Ltcilities for ISPs unaffiliated with
5

its proprietary service. 216 FJd at 873. Specifically, Portland ex.~mined the extcnt tn
6

which the fCA preempted local authority.
7

As described above, the newly merged AT&T (a long-distance telephone company)
8

and Tel (a nalion-wide cable provider), were attempting to offer the @Home service \0

\l subscribers in PonLtnd, Oregon without providing "non-discriminatory access to the...c~ble

10 modem platform for provider.1 of lmernet and on.line services." Id. at 875. The merger

11 hetween the tWO companies passed the review of both the Departmem of Justice on

12 antitruS! grounds, and the FCC. The FCA, however, ;lllows local franchising authorities

13 to condition franchising transfers of "cable services" upon certain conduct. The City of

14 Portland refused to approve the transfer of franchises given AT&T and TCI'.' refusal to

J5 offer open au:ess to olher requesting ISPs. Id at 874·876.

Since the city was exercising its franchising authority over "c~ble .,erYices" to

condition the transfer of franchises upon the provision of open access, the Nimh Circuit
17

fim examined the proper classification of the @Home .Iervicc. The coun noted that the
18

FCC had declined the opportunity, both in its regulatory capacity and as amiCIIs curie, to
l\l

determine the appropriate definition. ld. at 876_

In rejecting the definition of @Horne as a "cable service," the COurt noted the

21 distinctions between a cable television signal and cable Internet service,

Internet access is not one-way and general. but imeractive and individual
b~ond the "subscriber interaction" contemplated by the statute. Accessing
Web pag,c~, na;viga.ting the Web's hYP~rtextlil1ks, corresponding. via e-mair.
and parqclpaung III live chat.groups Involve two·~ay communication and
Illform~l1pn exeliange unmatclicd ~y the act <:>f eleeung to r~ceivc a ont:-way
transmiSSIon of cabre or pay-per-vlew teleVISion programming. And unlike
transmission of a cable teleVision signal, communication wllh a Web site
involves a series of connections involvmg tWO-WilY information exchange and
storage, .eve!! when a user vi~ws ~eemingJy stat!C (omem. Thus, lh~

,~ommull1catlon concepts.are distm~t tn both a pracncal and technical.'cl1se.
.Surfing cable cha,!nel~ IS ~ne thmg; surfing the Internet over a cable
broadfiand corm.ctlon is qulle another.

20

22

24

26

28
216 F.Jd at 876-877.

-(, - /lO.(V-22k').J (~r.Nl
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Therefore, Ponland was not able to regulate @Home directly through is franchising

2 authority over "cable services." The Nimh Grcwe lhen went on to examine the eXlcnt to

3 which the City's authorilY was limited by the FCA under the proper classification of the

4 service. Jd. at 877.

With tradieionallnternet service, the dial-up access to lhe IS?'s POP over telephone

lines is considered a "tdecommunicltion.l .Iervice," while the connection between the ISP
6

and the Internet is considered a "infurm'ltion service." ld. As discussed above, the
7

"telecommunications scrvice" or dial-up porrion is subject to common carrier or open
R

access duties. Id. In contrasl, the "information .Icrvice" porrion has never been subject to

9 regulation under th~ PCA. rd, at 878.

Whilc outside the tradition.] concept, the Ninth Circuit defined the @Home service
II

12

13

14

15

16

17

as hybrid between a "telecommunicalions service" and an "information servic~"

LIke oth~r lSI's, @Home consim of tWO el~menrs: a "pipeline" (cdble
broadband instead of tel@hone lines)\ and thc Internet service rrarnmitted
through that pipeline. Ifowcver, unliKe other lSI's. @Home comrols.lJ of
the trarnroisslOn facilities between its subscr;b~rs anathe Internet. To the
extent @Home is .. conv~ntiona1 ISP, its activities are thot of an information
service. However, to the cxtent that @Hom~ provides its subscribers
Internet transmission over its cable broadband facility, it is providing a
tdecommlmicalions service as defined in the Commllnications Act.

216 F.3d 878.

20

21

24

The CalIrI was therefore able to conclude thaI the rCA prohibits the City from
18

conditioning the franchise rransf~r on open access when to the extent "telecommunicarion

19 services" are involved.

Defendanrs lake i~ue with the Ninth Circuit's classification, arguing th;l! once the

coun concluded@Homewas not a "cable servic~," there was no authority for the City of

22 Portland to regulate the franchise lransfer. The rClTlaininl; discussion, Def~ndams argue.

2J was merely obiter dictum with no binding precedential value.

This Coun, however, believes the Ninth Circuit's discussion and resulting

25 classification was, in fact, necessary to the Portland court's holding. By defining@Home

26 a.~ p.lflly a"telecommunications service," lhe Nimh Circuit was able to arriculate the FCA's

27 prohibition of local conditions 011 "rc1~communicariollS services." At best, the Ninth

28 Circuit's discussion can be considered an alternative holding, but clearly not dicta. Sec

Russell '£i. Commissionero[lnrcmal Revenue, 678 F.2d 782, n.2 (9lh Cir. 1982).

• 7 .
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2 D. The RegulatiQll 01 Cable Internet Service

This Court is compelled LO follow the Nillth Circuit's definilion of @HQme as

4 prccedclll, despite the widespread disagreemell! and pending NOT befQre the FCC. Zuniglt

v. United Can Co., 812 F.2d 443, 450 (9th Cir. 1987). It is this prccedent which in fact
5

mandales a deferral to the primary jurisdiction of the FCC on the enforcement of the
6

common carrier obligalions of the statute.

The Nimh Circuit expressly left the quesriCln of whcther to imposc the common
8

carrier provisions of the rCA on c~ble Internet providers to thc PCC,

Thus far. the FCC has nm subjectcd cable broadband [0 .lny re~uJation.
including common carrier telecommunications regulation. We notc that thc
FCC has broad authority' to forbear from enforcing the relecQmmunications
p'rovisiQllS if it dctermines that such aClion is unnecessary' lO preVent
oiscriminalion and prorect consumer.l. and is consistent with the p'ublic
imerest. Congress has reposed rhe details of telecQmmunications policy in the
FCC, and we wil] not impinge on its authority ovcr these mmers.

10

12

13 216 P.3d 879-880.
14

22

Thc ratiunalc behind the Portland coun\ deference is clear upon oln examinalion of

/5 the Nimh Circuil's test for primary jurisdiction. The complaint is primarily concerned

16 with the FeA and the FCC's policies rcg.uding the regulation of cable Internet service.

17 Particularly poignant is the final factor. which rccognizes the need for deferral when dealing

18 with an issue requiring, "expenise or unifutmity in admini...tr1tion." The regulation of

1<) cable Inrernct involves complex ISsues with far-reaching consequenccs. The issue is clearly

20 nor being taken lighdy hy the experts at the FCC, and this CQurt defers to that concern and

pendjng in"cstigalion.
21

Plaintiffs rely on the cOlln's sratement thal, "this llriocjple of telecommunications

common carriage governs cahle broadhand as it docs other means of lnrernet transmission
23

such as relephonc service and DSl, regardless of lhe facililies used." [Plaintiffs' Consolidated
24

Memorandum Qf Poims and Authorities in Oppositiollto Defendants' Motion to Dismiss

25 at 6 citinr, Purrland, 216 }'Jd at 879 (emphasis .ldded]. Plaintiffs' reliance is slightly

26 misplaced. The Nimh Circult WJS ;miculaling the "compclirive principle embodied by the

27 du.alquties of nondiscrimination and interconnection." Poreland, 216 F.Jd at 879, A[ler

28 emphasizing the impOrtance of maintaining rhis competitive principle as Inrerner

· g - on·cy·m?_) (OE~)
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14

technology progresses, the court acknowledged the FCC's authority to "forbear" from

2 enforcing the common carrier obligations if the Commission finos it "unnecessary" to

3 uphold the ideal. Td. at 879-880.

The Nimh Circuit's deference to the FCC is consistent with Supreme Court

5 guidance and the view of our sister circuits. ~ National Cable, 2002 WL 53893 (noting the

pending NOl and the power of the FCC to charaeteri~c Internet services); McdiaOne
6

Group, Tn(. V Counry o!Hcrmm, 257 E3d 356.365 (4th Cif. 2001) (noti ng the pending NOl
7

and leaving issues of characterization ;tnd regulation La the FCC).
g

E. A Dismissal versus a St@y of the Proceedings

Defendants urge the COUrL to dismiss, rather than Slay. these proceedings. However,

I () it is practice in the Ninth Circuit to rcrain juri.ldiclion when deferring Certain issues to an

J1 administrative agency. rather than relinquishing the issues via a dismissal. ~ United Sttt1eS

12 v. TIenri, 828 F.2d 52&, 528 (9th Cif. 1987).

13 F. Plaintiff;;' Pendin~ Motion for Summary Jude;ment

In itS order filed February 5, 2001, this COUIt continued Plaintiffs' MOtion [or

15 Summary Judgment pending resolution of the instant motions. Giv~n that the procccdings

1fi art to bc staycd pending resolution of the NOI, the Court rinds it appropriatc to

17 DfSMISSWlTf lOUT PREJUDICE Plaintiffs' Motion for Summary Judgmem and

GRANT LEAVE TO REFILE once the stay h'lS heen lifted.
18

19

20

21

22

23

24

25

26

27

28
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CONCLUSION

2

5

For lh~ reasons discussed above, this Court DENIES Defendal1\s' Motion to Dismiss

J and GRANTS Defendants' MOliol) to Stay these proceedings pending the resolution of the

4 FCC's NO! proceeding.

IT IS FUTHER ORDERED, that Plaintiffs' Motion for Summary Judgment be

DISMISSED WITHOUT PREJUDICE. l'laimiffs art GRANTED LEAVE TO REFILE
6

asummary judgment motion once the stay on these proceedings bas been lifted.
7

IT IS SO ORDERED.
8

9 DATE -'. \.J Co"",)~"

10
~

II
CC' All Parties

12

13

14

15

16

17

IX

19

20

21

22

23

24

25

26

27
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