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FEDERAL COMMUNICATIONS COMMISSION
LOCAL AND STATE GOVERNMENT ADVISORY COMMITTEE

Reply to: Kenneth S. Fellman, Esq.
Kissinger lit. Fellman. P.C.
3773 ChertY Creek N. Drive, Suite 900

DOCKET FII EcoPy Oq!GI~ver, Colorado g0209
._ ..,. ,., ".' 'l'o'.t-320-6100 Telephone; 303·320-6613 Facsimile

Re: LSGAC Advisory Recommendation No. 25

Ken Fellman, Chair
Mayor
ArlIlda, Colol1ldo

Marilyn Prai,ner, Vice-Chair
Montgomery County Council
Rockville, Maryland

Torn Annsuong, Slale Representative
Marietta, Pennsylvania

Pamela J, Beery, Anomey
Local Government Practice
Portland, Oregon

February 5, 2002

VIA FACSIMILE (202-418-0520)
AND U.S. MAIL

Dr. Emily Hoffhar
Federal Communications Commission
44S Twelfth Street, S.W.
Washington, D.C. 20554
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RECEIVED
FEB -72002

~ ........... ~"""'7 ISiUU......
Jim Daileyl Mayor
Little Rock, Arkansas

Michael Guido. Mayor
Dcmbom, Michigun

Randy Johnson, Commissioner
Hennepin County
Minneapolis, Minnesota

Thomas Menina. Mayor
Boston, MassachusetL"O

Nancy Nathanson, City Councilor
Eugene, Oregon

Dartyl T. Owens. Commissioner
Jefferson County
Louisville, Kcnrucky

Eric Reeves, State Senator
Raleigh, North Carolina

Patrick Spear>, President
Inte....ibaJ Council on Utility Policy
Fort Pierre, South Dakot.

Sreve Stovall. City Councilman
Plano. Texas

D.vid A. Svanda, Commissioner
Public Service Commissioner
Lansing, Michigan

Fran Ulmer. Lieurenant Governor
June.u, Alaska

Dear Dr. Hoffnar:

Enclosed please find the original filing for LSGAC Advisory
Recommendation No. 26. It is my understanding that you will file this
document with the Secretary of the FCC and that you will also arrange for
delivery of the referenced copies. I have enclosed the required copies for
your convenience.

Thank you.
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FEDERAL COMMUNICATIONS COMMISSION
LOCAL AND STATE GOVERNMENT ADVISORY COMMITTEE

Reply to: Kenneth S. Fellman, Esq.
Kissinger &: Fellman, P.C.
3773 Cheny Creek N. Drive, Suite 900
Denyer, Colorado 80209
303·320--6100 Telephone; 30J·32006613 F~imile

Ken Fellman, Chair
Mayor
Arvada, Colorado

Marilyn Praisoer, Vice..Chair
Montgomery County Collllcil
Rockville, Maryland

February 5, 2002

Ms. MagalieRoman Salas, Secretary
Fedelll1 Communications Commission
445 Twelfth Street, SW, TW·B204
Washington, D.C. 20554

Tom Armstrong. State Representative
Marietta. Pennsylvania Re: LSGAC Advisory Recommendation No. 26

Pamela J. Beery, Attorney
Local Goyernment Practice
Portland, Oregon

Jim Dailey, Mayor
Little Rock, Arkansas

Michael Guido. Mayor
Dewborn, Michigan

Randy Johnson, Commi':sioner
Hennepin Counry
MinnaipOlis, Minnesota

Thomas Mcnino, Mayor
Boston, Massachusetts

Nancy Nathanson, City Councilor
Eugene, Oregon

Darryl T. Owens, Commissioner
Jefferson County
Louisville, Kentucky

Eric Reeves, Stdle Senator
Raleigh, North Carolina

PllIJ'ick Spears, President
Intertribal Council on Utility Policy
Fort Pierre, South Dakota

Steve StovalJ, City Councilman
Plano, Texas

David A. Svanda, Commissioner
Public Service Commissioner
Lansing, Michigan

Fran Ulmc;r, Lieutenant Governor
Juneau, Alaska

Dear Ms. Salas:

On behalf of the Commission's Local and State Government Advisory
Committee, I am hereby submitting an original and two copies of the
LSGAC's Advisory Recommendation No. 26 with respect to "In· the
Matter of Inquiry Concerning High Speed Access to the Internet Over
Cable and Other Facilities, GN Docket No. 00-185."

Following the Commission's review of this Advisory
Recommendation, if there are additional questions or concerns, I may
contacted at the telephone number listed above, or via email at
ken@kandf.com.

Kenne S. Fellman
Chairman, LSGAC

KSF/eaj
Enclosure
cc: The Honorable Michael K, Powell, Chainnan (wi encl.)

The Honorable Kathleen Q. Abernathy, Commissioner (wi encl.)
The Honorable Michael J. Copps, Commissioner (wi encl.)
The Honorable Kevin J. Martin, Commissioner (wi encl,)
LSGAC Members and Staff (w/encl; via email)
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FCC Local and State Government Advisory Committee
Advisory Recommendation Number 26

In the Matter of Inquiry Concerning High
Speed Access to the Internet Over Cable

and Other Facilities, GN Docket No. 00-185

1. Introduction. The Local and State Government Advisory Committee
("LSGAC") submits this Recommendation in regard to the Federal Communication
Commission's Notice ofInquiry ("NOI") GN Docket No. 00-185.

2. Background. State, local and tribal governments seek the rapid deployment of
advanced networks. The deployment of competitive facilities providing cable and
telecommunications services can create meaningful competition to incumbent seIViee providers,
enhancing the welfare of all citizens and the economic development of local communities.

3. State, local and tribal governments also have immediate concerns raised by the
expansion of advanced communications systems throughout the United States. All service
providers should be required to address local community needs and interests as they are
permitted to deploy competitive facilities. State, local and tribal governments must retain
authority to protect consumers from unfair and unreasonable business practiCes. And the for­
profit use ofpublic property by private entities must be efficiently and effectively managed, fully
compensated. and consistent with the dedication of public property to SCIVe the public interest.

4. Cable modem seIVice promises to provide high-speed access to the Internet. Cable
modem seIVice should be encouraged and expanded as a viable competitor to other high-speed
Internet access technologies.

5. Cable modem service raises unique regulatory questions. The technology is
expected to deliver the full range ofnew telecommunications and cable television services, such
as high-speed data file transfers, two-way video imaging, full motion one-way, enhanced
entertainment television, and "voice over the Intemet." This potential makes the regulatory
classification of cable modem service urgent.

6. To date, the federal courts faced with the regulatory classification of cable modem
service have reached different and opposing results. This legal uncertainty creates additional
business and community risks, which discourage investment in cable modem services. The
Commission, as the expert federal communications regulatory agency, has an obligation to
define the rules to allow investors, service providers, state, local and tribal governments, and
consumers certainty about the legal status ofcable modem service.

7. Classification of Cable Modem Service. Cable modem service is a cable
service. ClassifYing cable modem seIVice as an "information seIVice" may be useful for
purposes of Tide II of the Communications Act. However classifying cable modem service as an
"information service" does not preclude the seIVice from also being a "cable service". The two
definitions are not mutually exclusive. "Information service" is only relevant in the Title II
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context--where an information service cannot be both an "information service" and a
"telecommunications service". The definition of"telecommunications service" is quite narrow
(oaly services offered in the manner of a common carrier service). And "information services"
have a series ofrights that telecommunications service providers must respect.

8. Unlike Title II's definition of "telecommunications service", Title VI adopts a
very broad defmition of"cable service" and there is nothing inconsistent about a service being
simultaneously a "cable service" and an "information service". Nothing in the definition of
"information service" indicates a service is an "information service" to the exclusion ofother
relevant classifications within the Act. In fact··all cable services offered by a cable operator
appear to be "information services" because cable services offer "the capability for making
available information via telecommunications, and includes electronic publishing _" 47 USC
§153(20).

9. Information services offered by cable operators on cable systems are subject to
Title VIjurisdietion and regulation as prescribed in 47 U.s.C. § 544: "(LFA's) may enfOrce any
requirements contained within the franchise--(A) for facilities and equipment; and (B) for broad
categories of video programming or other services." (emphasis added).

10. Moreover. Congress's 1996 amendment to the statutory definition of "cable
service" intended to expand the concept of"cable service" to include interactive information
services. Congress abandoned the distinction it had made in the I984 Cable Act between the
selection and transmission of information and the capacity to use the information selected.
Congress, in 1996, revised the definition of"cable service" to include information services
which permitted "subscriber interaction ... for the selection or use ofsuch ... service".
Congress explicitly contemplated "the evolution of cable to include ... information services
made available to subscribers by the cable operator." In the Matter o/Nondiscrimination in the
Distribution 0/Interactive Television Services Over Cable, Notice of Inquiry, 16 FCC Rcd.
1321, ~ 45 (2001).

11. Local communities and the capital markets need the predictability and certainty
of established legal precedent to understand the various rights and responsibilities of a cable
modern service provider. The existing legal and policy framework for cable services is clearly
understood and working well, and provides explicit rights and remedies to cable operators,
subscribers and information service providers. Applying this existing body of law will provide a
favorable investment environment that encourages accelerated deployment. This well-known set
ofrules will reduce the regulatory and business uncertainty currently faced by investors and by
local governments. It will allow the capital markets to accurately evaluate the rules that will be
applied to cable modem service providers. This in tum will reduce the regulatory uncertainty
and business uncertainty faced by investors. By contrast, classifying cable modem service in a
manner that does not address the various rights and responsibilities ofcable operators offering
cable modem service and the rights of information service providers and conswners seeking
access to cable modem service will generate litigation, delay and further investment uncertainty.
This uncertainty is certain to discourage cable modem service expansion as capital markets insist
on higher returns on invested capital to accommodate the increased legal and business risks.
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12. Title VI provides the FCC and local franchise authorities with sufficient authority
to insure that cable operators do not restrain competition between affiliated and unaffiliated
content providers.

13. Title VI further recognizes and encourages a meaningful role for local
governments in overseeing the deployment of advanced cable services. Franchise authorities are
best positioned to ensure that providers ofadvanced services address local and specific
"community needs and interests".

14. A division ofregulatory responsibility over cable operator video services and
cable modem services between Title VI and Title II, or more problematically between Title VI
and no regulation at all, would frustrate public oversight ofthe deployment of advanced services.
The dichotomy would inhibit efforts by state, local and tribal governments to reduce the "digital
divide."

RECOMMENDATION: The Local and State Govemment Advisory Committee recommends:

a. That the Commission unambiguously declares that under federal law, cable
modem service is a cable service.

b. That the Commission takes this action through an interpretative ruling now and
does not delay the regulatory classification ofcable modem service pending any
further proceeding.

Adopted by the LSGAC on ~'-',.....( , 2002.
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