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REPLY COMMENTSOF AT& T CORP.
Pursuant to the Commission’s Further Notice of Proposed Rulemaking (“Further
Notice”) in the above- captioned proceeding,* AT& T hereby respectfully submits these reply
comments.

l. INTRODUCTION AND SUMMARY

The opening comments reflect abroad consensus regarding the legd standard the

Commission must use in determining what cable ownership limit, if any, is*“reasonable’ within

! In the Matter of Implementation of Section 11 of the Cable Television Consumer

Protection and Competition Act of 1992, Further NPRM, CS Dkt. No. 98-82, FCC 01-263 (rel.
Sept. 21, 2001) (“Further Notice”).
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the meaning of Section 613(f) of the Communications Act. As Time Warner Entertainment Co.
v. FCC, 240 F.3d 1126 (D.C. Cir. 2001) (“Time Warner 11”) confirms, the Commission must
conduct a dynamic assessment of red-world marketplace conditions and must tallor any
proposed limit to a“red” and “non-conjectura” risk that cable operators can and will engagein
harmiful anticompetitive behavior by abusing “market power” over video programmers.? Even
proponents of a horizontal limit recognize this standard, and either struggle, unsuccessfully, to
show that alow numerical limit can be justified under it,* or suggest that the Commission
impermissibly ignore it.°

The comments also demondrate thet, in conducting this dynamic analysis of market
power, the Commission must eval uate real-world marketplace conditions that are very different
from those that existed in 1992, when Congress enacted Section 613(f), or even in 1999, when
the Commission last addressed the question of cable horizonta ownership limits. Video

programming is now distributed worldwide by cable, broadcasting, DBS, C-band, MMDS,

2 See Comcast at 15-16; Time Warner at 7-9; Cablevision at 5-6; NCTA at 7-8; Progress &
Freedom Foundation (“P&FF") at 4.

3 See Consumer Federation of America (“CFA”) at 14, 16.
4 Seeid. at 106-37.

° Se RCN at 7 n.16. According to RCN, “the Time Warner decison suffersfrom
incongstencies, is occasionally obscure in meaning, and on the whole imposes an erroneous and
impractica burden on the Commission in repect to the degree of ‘ proof’ required in the record
to sustain cable ownership rules againg attack.” Id. The short answer to this, of course, isthat
agencies are required to follow binding precedent even if that precedent is “inconsstent[]” and
“obscure” Inany event, ass AT& T explained in its comments (at 8-14), the Time Warner |1
decision is both correct and provides the Commission with clear guidance as to the stlandard that
must be applied in this proceeding.



SMATV, and cable overbuilders (and, soon, terrestrially delivered MVDDS).° Non-cable
MVPD subscribership has grown nearly ten-fold since 1992,” and DBS has emerged as a
ubiquitous competitive dternative to cable that provides cable operators with strong incentives to
purchase the programming -- from whatever source -- that consumers most want to view.®

Those commenters that actualy undertake the dynamic assessment of relevant red-world
factsthat Time Warner |1 requires dl reach the same, inescapable conclusions: (i) programmers
have many robust, noncable outlets for delivering content to consumers, and (i) consumers
demongtrated willingness to switch to DBS and other dternative distribution outletsif cable
operators do not offer the programming that they want gives cable operators every incentive not
only to base their program purchasing decisions on consumer tastes, but aso to encourage, rather
than block, new programming entry.

Severd commenters urge the Commisson smply to reingtate the 30% ownership limit,
but offer no supporting economic andyss. The Writers Guild of America, for example, laments
corporate consolidation generaly, but fails to show any connection between this phenomenon
and the foreclosure of commercidly attractive programming. Infact, asAT& T demondrated in
its opening comments, a cable operator’ sincentive and ability to foreclose programming that is

appedling to consumers actually decreases as the cable operator gets larger.’ Indl events, as

6 See Comcast at 25-28; NCTA at 13; Time Warner at 10-11; Cablevison a 7-9; P& FF at
12.

! See AT&T at 16-17; NCTA at 13.

8 See In the Matter of Annual Assessment of Competition in the Market for the Delivery of
Video Programming, Eighth Annua Rept., CS Dkt. No. 01-129, FCC 01-289, at 11 56-58 (Jan.
14, 2002) (“2001 Video Competition Report”); Time Warner a 10-12; Cablevison at 7-8; NCTA
at 12-15; P& FF at 12.

9 See AT&T a 47-49.



Time Warner 11 makes clear, the First Amendment precludes reinstatement of the 30% limit -- or
any other numericd limit -- based on mere speculation that such consolidation prevents
programmers from reaching audiences that wish to see their programs.

Among proponents of anumerica limit, only CFA even atempts the required economic
andlysis and its effort is flawed from start to finish. CFA argues at length that cable operators
possess market power over consumersin local retail markets'® Not only doesit fail to support
this conclusion with competent evidence, its underlying contention is utterly irrdevant here. The
relevant inquiry is whether limits on cable operators national share are necessary to prevent
them from exercising market power over programmers, and thereby impeding the flow of
programming to consumers.

On thisfundamentd point, CFA’s“showing” iswhoally inadequate. Itslengthy filing
contains only afew scattered pieces of evidence bearing on the question of buyer market power,
which in fact undermine, rather than support, its request for a 30% (or lower) limit. Based on an
unsubgtantiated survey, CFA clams that only 31% of dissatisfied cable customers, and 17% of
cable customers overall, would consider switching to DBS* But, as AT& T has demonstrated,
even under the most conservative assumptions, aloss of around 1% of customers would prove
fata to the success of a cable operator s foreclosure strategy. ' These same statistics, moreover,
completely refute CFA’s contention that cable and DBS are not substitutes -- aclam that rests
on a series of transparently flawed factua premises. And the anecdotd evidence CFA and others

offer of “bad acts’ by cable companiesis both factualy inaccurate and, more important, wholly

10 See CFA at 112-15, 141-48 & 151-171.
1 Seeid. at 159-60.

12 See AT&T at 50 & Besen Dec. 1 50.



irrdlevant, inasmuch as none of these dleged acts demondtrates that cable operators are able to
use buyer market power to foreclose video programming that consumers wish to see.

Tacitly acknowledging that it cannot support its proposed limit with probetive evidence,
CFA resorts, in the end, to relying on presumptions that it claims can be drawn from antitrust
law. However, Time Warner |1 makes abundantly clear that any ownership limit must rest on
proof of actua, not presumed, anticompetitive harms. In any event, CFA miscongtrues the
antitrust precedents.

Findly, savera commenters ask for changes in the attribution rules that would move
those rulesin precisely the wrong direction. Contrary to some commenters clams, Time
Warner Il properly vacated the “sdle of programming exception” to the safe harbor for insulated
limited partnership interests, and reingtating any such exception would be irrationa and
incons stent with Commission precedent and with the plain language of the insulation rules.
Moreover, the Sngle mgority shareholder rule, which “facilitates the financing of media outlets
without conferring an unreasonable or unacceptable degree of influence on minority
shareholders,"*3 should be reinstated. When a.company is dominated by a single majority
shareholder, a minority shareholder smply cannot rationally be presumed to be able to use its
economic position to influence the controlling shareholder to make programming decisons that
would deny subscribers access to programming that they desire and thereby make its service
offerings less atractive to consumers. Lastly, the Commission should rgject CFA’s proposal to

eliminate reliance on industry estimates of MVPD subscribers.

13 Media Generd a 2.



. THE RECORD OVERWHELMINGLY REFUTESTHE CLAIMS OF
COMMENTERSTHAT ADVOCATE REINSTATEMENT OF THE OWNERSHIP
LIMIT VACATED BY TIME WARNER 1.

The comments confirm that there have been fundamental marketplace changes since the
passage of the 1992 Cable Act. Producers and packagers of video programming now have a
number of dternative MVPD and non MV PD didtribution channels through which they can
reach consumers, including existing cable subscribers

The comments likewise underscore the Time Warner |1 court’s holding thet the
“availability’ of DBS provides a powerful congtraint on the ability and incentive of cable MSOs
unfairly to impede video programming.*> DBS, which was not yet launched when Congress
enacted Section 613(f), is now ubiquitoudy available throughout the United States and widdly
viewed as a close substitute for cable*® DBSisgrowing at approximatdly 12 timesthe rate of

cable, with about half of DBS customers having been former cable customers?’ Asa

14 See AT&T a 16-24 (detailing worldwide distribution of programming by MVPD and
non-MVPD distributors); Comcast at 21-28 (“Through their affiliates ability to invoke Satutory
mugt-carry rights, [broadcast networks] now have a guaranteed outlet for video programming on
the very cable systems at issue here.”); NCTA at 11-15.

15 See AT&T at 35-39; Comcast at 22-24; NCTA at 11-15; P& FF at 11-12. See also Time
Warner |1, 240 F.3d at 1134 (noting that “a company’s ability to exercise market power depends
not only on its share of the market, but aso on the dadticities of supply and demand, whichin

turn are determined by the availability of competition” (emphasisin origind)).

16 See AT&T at 17-21 & Ordover Dec. 11 113-19; Comcast at 22-24; Time Warner at 11.
See also Time Warner 11, 240 F.3d at 1134 (with its nationd footprint, DBS can “be considered
to pass every home’ (citation omitted)).

17 See 2001 Video Competition Report ] 13 (contrasting cable’s 1.9% growth rate with
DBS 24% growth rate); AT&T at 19; Comcast at 23; NCTA at 11-15.



consequence, “virtudly every cable subscriber displeased with cable can now immediately
switch to a DBS provider.”*®

At the same time, the number of, and demand for, video programming networks has
grown enormoudy.*® This trend will only continue as cable M SOs and competing distributors
invest billions to increase capacity (that must be filled with new programming) in a“raceto the
top” to provide more attractive packages of consumer services.?°

Asareault, “[t]hereislittle incentive in the current, competitive MVPD environment for

a cable operator, no matter how large, to suppress the quantity or quality of the programming that

would be atractive to its subscribers. Inferior programming would . . . cause the cable operator

18 Time Warner at 12.

19 See P& FF a 11 (noting that “the number of programming networks more than doubled
between 1994 and September 2001”7); AT& T at 25-26 (documenting increase in number of
programmers and diversity of programming).

20 SeeComcast at 29-31; NCTA, Shelanski Dec. a 8; Time Warner a 13-14. Moreover,
the proportion of cable-affiliated nationd programming networks has consstently declined. See
AT&T a 25. Inthisregard, AT&T takes issue with the Commisson’s satement in its 2001
Video Competition Report that verticd integration in the cable industry has remained unchanged
over the last year at 35%. See 2001 Video Competition Report 4 157. In particular, the
Commission’s decision to count Liberty Media s programming interestsin its analysis even after
itsoin-off from AT& T grosdy overdatesthe leve of verticd integration in the programming
marketplace today. Seeid. 158. If those program services affiliated soldly with Liberty were
not counted in the Commisson’s andyss, the level of vertica integration fals from 35% to
22.8% (i.e., subtracting 37 Liberty services from 104 affiliated services equas 67 non-Liberty
affiliated services, dividing the 67 services by 294 total netional services equals 22.8%). Even
assuming that a purely mechanica gpplication of the attribution ruleswould treet Liberty

program services as dfiliated with a cable operator (as aresult of Liberty’s ownership of afew
cable systlems in Puerto Rico), the suggestion that there has been no reduction in the level of
verticd integration notwithstanding the AT& T spin-off of Liberty isunredidtic. Indeed, the
Commisson’s Further Notice properly noted the sharp declinein vertica integration (to 25% at
the time) based on the fact that AT& T had spun off Liberty. See Further Notice § 79 n.181.
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to lose further ground to DBS rivals”<~ Cable operators thus “ have an interest in facilitating

122

entry by new video programming services -- not in blocking it,”“* so that they can “ensure that

they are in the position to meet increasing consumer expectations about the variety and qudity of
the programming that they receive.”*
A. Proponents Of A Numerical Limit Have Failed To Provide Any Economic

Evidence Demonstrating A Non-Conjectural Risk That Cable Operators
Would Be Able To Exercise Market Power Against Video Programmers.

Despite this broad consensus, severd parties ask the Commission to reingtate the 30%
limit struck down by Time Warner |1 or otherwise to impose a stringent cable horizonta
ownership limit** Of these commenters, however, only CFA even tries to make an economic
showing that such alimit iswarranted. Even CFA concedesthat Time Warner |1 requiresthe
Commission to make “a stronger evidentiary showing than would otherwise be required.”?®
Accordingly, CFA pays lip service to the concept of market power, discussing the concept at
length and purporting to engage in the dynamic andysis the D.C. Circuit mandated, but wholly
falsto provide vdid, rlevant empirica evidence judtifying its proposed limits.

CFA argues, firgt, that both “Lerner index” and “q ratio” statistics show that cable MSOs

currently exercise market power over consumersin local retail markets®® Second, CFA pointsto

2l NCTA, Shelanski Dec. a 5. See also Time Warner 11, 240 F.3d at 1134 (*If an MVPD
refuses to offer new programming, customers with access to an dternative MVPD may switch.”).

22 Time Warner at 16 (emphasis added).
23 NCTA, Shelanski Dec. & 5.
24 See, e.g., RCN atiii; Sherjan at 4; Writers Guild at 15.

% CFA at 14; seealsoid. a 16 (Commission must “point to specific evidence in the

record”).

26 Seeid. at 141-48.



the results of a Consumers Union “survey” that, according to CFA, shows that DBS does not
effectively compete for many current cable subscribers®’ None of this“evidence’ remotely
demondtrates the existence of anon-conjectura risk of cable operators exercising market power
againg video programmers.

CFA’ s atempt to prove that cable MSOs have power over subscribersin local retail
marketsis utterly irrdlevant to the question whether national ownership limits are warranted.
The critica issue iswhether a cable operator can, by owning a certain percentage of dl cable
systems in the country, exercise market power over video programmers and thereby impede the
flow of programming to consumers. To possess market power over programmers, a cable
operator must control a sufficient percentage of dl relevant nationa and internationd

distribution channdls. On that score, CFA offers no evidence at al.?®

21 Seeid. at 158-70.

28 CFA’s evidenceis not only irrelevant, it does not even advance CFA’s claim that MSOs

possess retall market power. Citing Lerner index datistics, CFA attempts to show that, because
the retall price for cable service exceeds the marginal cost of cable service, cable MSOs have
market power. See CFA at 74-79. However, because cable operators have substantia fixed
cods, the pricing of services a margina cost would not permit them to recover, let doneredize
areturn on, their investment. See AT&T, Ordover Dec. 1 157. Thus, the fact that cable
operators price above margina costs does not show that they have market power.

CFA’sqratio argument is equaly flawed. In attempting to show a high ratio between the
market vaue of video programming distribution assets and the “reproduction costs’ of those
assats, CFA relies on data from severa recent cable system transactions that included much more
than facilities used to digtribute video programming. Moreover, asthe article CFA cites makes
clear, recent increases in per-subscriber vauation of cable companies largely reflect the potentid
revenue stream from sdlling broadband and other next-generation services, not traditiond video
programming services. See Thomas Hazlett & George Bittlingmayer, The Political Economy of
Open Access, Joint Center Working Paper 01-06, at 5 (May 2001). In any event, CFA’sratio
contains obvious and quite serious errors in both the numerator and the denominator. According
to the Commission’s 2001 Video Competition Report (Table B-5), for the 23 cable system
transactions reported in 2001, the average dollar value per subscriber was $3,655, little more
than haf what CFA clams. The only support CFA providesfor its cable system replacement

(continued . . .)



Somewhat more germane, though ultimately no more helpful to CFA’s cause, isthe
consumer survey and associated “evidence’” CFA citesto show that DBSisnot aviable
dternative to cable. According to CFA, Consumers Union conducted an extensive survey of
consumer preferences, the results of which adlegedly show that DBS primarily competes with
cablein “rurd” markets and for “high end” customers. From this, CFA arguesthat DBS does
not compete for the mgority of cable customers who, CFA says, areinterested only in alow-cost
“lunch bucket” basic service (basic and expanded basic tiers of service).?® Evenif the survey
was conducted appropriately, reported accurately, and showed, as CFA claims, that cableis
atractive primarily to customers who want alow-cost “lunch bucket” service, CFA’s conclusion
that DBS does not prevent the exercise of cable market power against programmers does not
follow.*

CFA’s argument assumes, without basis, that all “lunch bucket” customers have
homogeneous preferences -- i.e., that no “lunch bucket” customer would leave a cable operator
for a“high end” DBS sarviceif the cable operator were to reduce quality. In redity, however,

consumer preferences are heterogeneous, and many “lunch bucket” customers would shift to

(.. . continued)

cost/subscriber is the Hazlett/Bittlingmayer article, which relies solely upon an estimate in the
Commission’s 706 NOI Report of the incremental costs of upgrading cable plant to provide
high-speed Internet access.

29 CFA at 153, 158-59.

30 Seeid. at 152-53. AT&T has requested that CFA place the underlying service data and
methodology into the public record of this proceeding. The need to review the underlying
methodology is particularly acute because it iswell recognized in economics that surveyed
preferences may not closdly track actua preferences. See Peter A. Diamond & Jerry A.
Hausman, Contingent Valuation: Is Some Number Better Than No Number?, 8 J. Econ.
Perspectives 45-64 (1994). AT&T reserves the right to supplement its comments if CFA places
the survey data and methodology in the record of this proceeding.

10



DBSif cable quality declined. Infact, the survey itsdlf revedsthat nearly 20% of al cable
customers, and nearly one-third of those dissatisfied with their cable service, would consider
switching to DBS3! As Dr. Besen has explained, the loss of afar smaller number of customers
would cause a cable operator to lose more money (in lost customers) than it could ever hope to
recoup, even assuming it could both foreclose programming rivals and dso gain market power
over buyers of its own affiliated programming.3? Thus, CFA’s survey data confirmsthat DBS
does prevent the exercise of market power against programmers, by ensuring that a cable MSO
that degrades the quality of its offerings will lose more revenues through lost customers than it
could possibly gain through a foreclosure srategy.

Nor isit true, as CFA contends, that DBSis a different product that does not compete
with cable for “lunch bucket” consumers. To begin with, CFA’s clam ignores the fact that cable
providers have tens of millions of customers receiving digital servicesthat, by CFA’sown
admission, compete head-to-head with DBS.>® Contrary to CFA’s bare assertions, moreove,
DBSdoesiin fact offer a*lunch bucket” service. Both DirecTV and EchoStar offer “value’
packages that give customers the option of buying less than the full array of DBS programming

at aprice very comparable to basic and expanded basic cable services. For example, DirecTV's

st CFA at 164-65.
32 See AT& T, Besen Dec. 11 41-57.

33 See CFA at 153, 158-59.
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Total Choice packageis priced at $31.99 per month and gives customers 105 non-premium
channds3* EchoStar likewise offers“America's Top 50" for $22.99 per month.>®

Indeed, DBS operators themsalves confirm that they compete with cable on price.
DirecTV and EchoStar set their prices with “the objective . . . to gain market share by luring

away consumers from the leading cable providers.”*

According to the DBS operators, “the
companies collect detailed data on cable pricing of many systems and, as necessary, adjust their
pricing to remain competitive on anationa basis™’ CFA’s assertion that the average DBS
subscriber spends more than does the average cable subscriber does not prove otherwise® Even
if CFA’sclam istrue, this does not show, as CFA migtakenly believes, that the price of any

given sarviceis higher on DBSthan it ison cable. Rather, this“evidence” smply suggests thet

DBS subscribers ether take more premium services or buy packages that include more channdls

(and therefore, are higher priced) than those packages typically purchased by cable subscribers.®

34 See htp://www.directv.comyprogramming/programmingpages/0,1093,135,00.html.

= See hitp:/Avww.dishnetwork.comy/content/programming/packages/at._50/
index.aspviewby=1& packid=548& sortby=1.

3 EchoStar/DirecTV Application, Willig Dec. § 11 (Dec. 3, 2001).
1
¥ SeeCFA at 156, 168-69.

39 See, e.g., Marc E. Nabi, et d., Eyein the Sky 3Q01 Preview, Oct. 8, 2001, at 22 (reporting
that DBS subscribers on average ordered pay- per-view movies and events much more frequently
than cable subscribers); John K. Martin, Jr., et a., ABN AMRO, Cable TV Industry -- The Five
Year Plan, Jan. 2, 2002, a 83 (estimating that nearly 3 million DBS subscribers take the “ NFL
Sunday Ticket” package, which is not available on cable). CFA adso says, without citation or

support, that DBS has *high[] front end costs” CFA at 155, 168. That isfase. DBS providers
have diminated up-front charges, as part of their effort to lure existing and prospective cable
subscribers. See AT& T, Ordover Dec. 11114 & n.64. See also http://www.dishnetwork.com/
content/getdi /FreeSatdl liteSys/index.shtml (noting that Dish Network will provide sadlite TV
system and ingtdlation to new customers a no charge).

12



Lastly, the “fact” that 11% of survey respondents bought both cable and DBS service
likewise does not demonstrate that the two are complements and not substitutes*® Rather, thisis
amply ardic of thelegd limitation that prevented DBS from offering loca programming. Prior
to the passage of the Satdlite Home Viewer Improvement Act of 1999 (“SHVIA”), DBS
consumers that wanted loca broadcast programming needed either to buy basic cable or use an
antenna. Contrary to CFA’s clams, since the enactment of SHVIA, DBS operators have been
aggressively adding local programming.** More fundamentally, the fact that asmall fraction of
consumers are till purchasing both basic tier cable and DBS*? cannot be ssid to call into
question whether DBS and cable compete vigoroudy for the lion’s share of video programming
distribution customers.

B. A Numerical Limit Cannot Be Justified On The Basis Of I napposite
Presumptions Drawn From Antitrust L aws.

Recognizing that it ultimately cannot provide the Commission with the substantial
evidence of non-conjectural harms that would occur absent an ownership limit, CFA asksthe
Commission to assume that such harms will occur based on a*presumption” that a“merger

which leads to a firm possessing 30% or more of arelevant market would be anticompetitive.”*

40 See CFA at 162.

4l See 2001 Video Competition Report 159 & 122. Citing atwo year old article, CFA says
that DBS operators do not intend to beam loca programming to its customers but, instead intend

to rely on having customers buy new antennas. See CFA at 156. Theredlity isthat DBS

operators will launch severd new spot-beam satdllitesin the next year that will “provide

hundreds of additiond loca channdsto televison households across the country.” Press

Release, DirecTV, Inc., DIRECTV Successfully Launches Spot Beam Satellite (Nov. 26, 2001)
(http://www.directv.com/press/pressdel/0,1112,443,00.html).

42 See 2001 Video Competition Report § 57 n.190 (citing report that 2 million households --
or 2.2% of MVPD households -- subscribe to both DBS and cable).

43 CFA at 25-27 (diting United States v. Philadelphia Nat'| Bank, 374 U.S. 270 (1966)).

13



Evenif the antitrust laws established such a presumption -- and they do not -- that would not
provide the “substantial evidence” required by Time Warner 1.

In this context, the First Amendment reguires the Commission to “judtify the limits that it
has chosen as not burdening substantially more speech than necessary.”** To discharge this
“heavy burden,”** the Commission must “demonstrate that the recited harms [to fair
competition] are red, not merely conjecturd, and that the regulation will in fact dleviate these
harmsin a direct and materiad way.”*® A procedura device drawn from the antitrust laws would
provide no more “ingght into the question of what the gppropriate horizonta limit is” than “the
economic commonplace that, al other things being equa, collusion isless likely when there are
more firms”*’ Time Warner 11 makes abundantly clear that any ownership limit must rest on
proof of actual, not presumed, anticompetitive harms.

Indl events, it isSmply not true that the antitrust laws establish any generd presumption
that a 30% market shareisaleve that raises Sgnificant competitive issues. To the contrary, it is
now well recognized that static market shares by themselves are not a proxy for market power.
Asthe Commission has explained, “[€]ven afirm with a very large market share cannot
automatically be presumed to have market power; more research would be needed regarding
whether there are competitive factors such as ease of entry, excess capacity held by competitors,

etc., that would defeat any attempt by the firm to exercise market power despiteits very large

a4 Time Warner 11, 240 F.3d at 1130. See also United Satesv. Doe, 968 F.2d 86, 90 (D.C.
Cir. 1992).

45 Quincy Cable TV, Inc. v. FCC, 768 F.2d 1434, 1457 (D.C. Cir. 1985).
46 Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 664 (1994).

atl Time Warner |1, 240 F.3d at 1132-33.

14



market share.”*® Indeed, it has been “many years since anyone knowledgesble about” such
matters “ thought that concentration by itself imported a diminution in competition.”*®

Rather than being “dispostive,” “[€]vidence of market concentration Smply providesa
convenient starting point for a broader inquiry into future competitiveness”® Numerous cases
recognize that amultiplicity of relevant factors are used to determine market power, including
ease of entry, existence of excess capacity, degree of product homogeneity, and cross-dadticities
of supply and demand.®® Thus, it is established antitrust law that no one factor can effectively
establish market power, which instead requires a* comprehengve inquiry” into al relevant
factors.>?

Findly, even if the First Amendment alowed the Commisson to rely on amarket share-
based rebuttable presumption -- and plainly it does not -- the 30% market share found sufficient
in Philadelphia Nat’ | Bank is utterly irrdlevant in this context. Philadelphia Nat’| Bank involved
the merger of direct competitors both for depositors and borrowers in the same geographic

area>® In contrast, cable systems compete for customersin different geographic areas. More

48 Review of the Prime Time Access Rule, Section 73.658(k) of the Commission’s Rules, 11

FCC Rcd. 546, 1 24 n.44 (1995).

49 Capital Cities’ABC, Inc. v. FCC, 29 F.3d 309, 315 (7" Cir. 1994). See also Jefferson
Parish Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2, 37 n.7 (1984) (“A common misperception has
beenthat a. . . high market share. . . suffice[s] to demonstrate market power.”).

50 Baker Hughes, 908 F.2d 981, 984 (D.C. Cir. 1990) (emphasis added). See also United
Sates v. General Dynamics Corp., 415 U.S. 486, 498 (1974) (emphasizing comprehensive
nature of market power determination).

51 See Baker Hughes, 908 F.2d at 984-86 (citing authorities).
52 Id. at 984.

53 374 U.S. at 364.
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critically, as CFA acknowledges, program services that cable systems license are public goods,>*
so that they can be used smultaneoudy in many different geographic areas. Thus, rather than
competing for the right to offer these services, cable operators in different geographic aress share
the costs of the programming services™ Indeed, as AT& T explained, larger MSOs may actually
pay adisproportionately large share of these costs in order to ensure that these services can offer
programs that are of high quality.>®

CFA attempts to buttress its “ presumption” argument by suggesting that MSOs will be
more likely to collude to gain monopsony power than in other industries because they buy
“specialized products™’ However, cable operators would have no incentive to collude in the
procurement of programming to the point that program production was harmed. To the contrary,
gven the rdatively eastic demand for cable services, cable system “losses from subscribers
disstisfied with receiving the degraded offerings of weakened program producers’ will
outweigh the “ benefits from reduced payments to programmer[s].”>® Moreover, arigorous
examination of the industry structure here shows that “reaching aforma or tacit agreement,
policing it and punishing cheating [is] extremdly difficult”®° In particular, program services are

differentiated products whose “financid attractivenessto an M SO depends on subscriber

> See CFA at 59.

%5 See AT&T, Ordover Dec. 11 66-77; Time Warner, Joskow-McLaughlin Dec. a 8-10.
% See AT&T a 47-49. Seealso Time Warner, Joskow-McLaughlin Dec. a 14-16.

> CFA at 90.

%8 NCTA, Shelanski Dec. at 10-11. See also Comcast at 20 n.42.

59 Time Warner, Joskow-McLaughlin Dec. & 20.
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characteristics, channe capacity and the existing program line-ups across the M SO’ s systems.”®°

Likewise, program carriage contracts are individualy negotiated, with M SO-specific pricing and
non-pricing terms, and often each individua M SO negotiates a carriage contract with a
programmer at a different point in time than the other MSOs that wish to carry that program.®*

C. The Commission IsNot Obligated To Adopt A Numerical Ownership Limit
Wherelt Would Be Unreasonable To Do So.

Findly, CFA atemptsto bridge the fatd problemsinits anayss by claming that the
Commission is gatutorily required to adopt arigid ownership limit, even where thereis no
evidence to support it.°> CFA’s position isinconsistent with, not compelled by, the plain
language of Section 613(f).

Section 613(f)(1)(A) states: “In order to enhance effective competition, the Commission
ghdl, within one year after the date of enactment of the Cable Television Protection and
Competition Act of 1992, conduct a proceeding to prescribe rules and regulations establishing
reasonable limits on the number of cable subscribers a person is authorized to reach.”®® In
response to this directive, the Commission conducted the required proceeding and prescribed a

horizontal ownership limit basad on the conditions prevailing at thetime. Nothing in Section

60 Id.
61 See AT& T, Ordover Dec. 1 149-50.

62 CFA at 21-24. CFA engagesin sheer histrionicswhen it daims that the Commission is
“utter[ly] unwilling[] to enforceits [exiding] rules againgt cable MSOs.” 1d. at 24-25. Seealso
RCN a 11 n.27 (making smilar alegations). The only evidence that CFA citesisto a handful of
Commission orders that either rgected complaints or issued what CFA consdersto be
inadequate pendties. Of course, what this “evidence’ showsisthat in these specific instances
the Commission reasonably found the complaints to lack merit, not, as CFA says (at 25) that the
Commission hasturned a“blind eye’ to complaints by video programmers.

63 47 U.S.C. § 533(f)(1)(A) (first itdlicized phrase omitted by CFA).
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613(f), however, bars the Commission from modifying its gpoproach as conditions change.
Indeed, the language, structure, and purpose of the statute make clear that it would be arbitrary
for the Commission to conclude that a statute requiring adoption of a“reasonable’ limit within
one year of the statute’ s enactment compels the Commission to maintain that limit even where
subsequent changes in competitive conditions render it unreasonable.®*

Section 613(f) directs the Commission to prescribe a“reasonable’ limit in order “to
enhance effective competition.”®® 1f marketplace conditions are such that afixed limit is not
necessary “to enhance effective competition,” the most “reasonable” gpproach is not to impose a
limit. Asthe Commission itsdlf has recognized, the statute’ s purpose, aswell asits legidaive

"66 \Where market forces ensure

history, “indicates a preference for competition over regulation.
the statutory god of competitive market access, Congress plainly intended the Commission to
rely on those forces rather than regulations®’ Thus, the word “reasonable’ must be read to

permit, and indeed to require, the Commisson to impose amuch higher limit -- or evento

o4 The gtatute requires that the Commission’ s rules “reflect the dynamic nature of the
communications marketplace.” 1d. § 533(f)(2)(E).

&5 Id. § 553(f)(1)(A) (emphases added).

66 Further Notice 1 60; see also Cable Television Consumer Protection and Competition
Act of 1992, Pub. L. No. 102-385, § 2(b)(2), 106 Stat. 1460 (1992) (policy of the Cable Act isto
“rely on the marketplace, to the maximum extent feasible, to achieve’ satutory gods).

67 Indeed, in the Further Notice, the Commission contemplated use of a "threshold” or "safe
harbor" regulation, under which it "would not enforce horizonta limits provided there were, in
addition to cable, dternative means for video programmers to reach consumers sufficient to
dleviate the concerns that motivated Congress to adopt Section 613(f)." Further Notice 64,
see also id. (noting that the Commission “might not restrict the horizonta reach of acable

operator so long as additiond MV PDs imposed sufficient competitive pressure on the cable
operator”).
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decline to adopt a numericd limit dtogether -- where the agency concludes that would be the
most reasonable course based upon the record evidence and current marketplace conditions,
Thisinterpretation is compelled not only by the language and purpose of the statute, but
by the Firsdt Amendment aswell. Statutes must be construed in a manner that avoids serious
questions asto their constitutionality.®®  Becauise any horizontal ownership limit restricts speech,

e

the Commisson may impose one only if it ** advances important governmentd interests

unrelated to the suppression of free speech and does not burden substantially more speech than

necessary to further those interests’”®° If aparticular horizontal limit isimposed in

circumstances where it is not necessary to ensure effective competition and programmer access,

the limit would fail to advance important governmentd interests and would impermissibly

restrict more speech than necessary. "°

(1. THE ANECDOTAL “EVIDENCE” OF ALLEGED ANTI-COMPETITIVE
BEHAVIOR PROVIDED BY A FEW COMMENTERSISBASELESSOR

FACTUALLY INCORRECT, OR ACTUALLY SUPPORTSAT&T'SPOSTION
REGARDING THE OWNERSHIPLIMIT.

CFA and afew other commenters make a number of clams regarding alegedly anti-
competitive conduct by AT& T and other cable operators in the video programming market.

These dlegations are entirdy without merit and should be rgjected by the Commission. Indeed,

68 See Public Citizen v. United States Dept. of Justice, 491 U.S. 440, 465-66 (1989);
Edward J. DeBartolo Corp. v. Florida Gulf Coast Bldg. & Constr. Trades Council, 485 U.S.
568, 575 (1988).

69 Time Warner 11, 240 F.3d at 1130 (quoting United States v. O’ Brien, 391 U.S. 367, 377
(1968)).

0 It isimportant to note that AT& T has not advocated that a single MSO should be able to
serve all MVPD subscribers nationwide. Rather, AT& T has maintained that, based on current
marketplace conditions and the overwhelming evidence submitted in the proceeding, any
“absolute prophylactic” limit on the number of cable subscribers an MSO may serve would be
serioudy suspect under the Time Warner |1 decison.

19



no programmers filed comments suggesting that they have experienced the anti- competitive
harms dleged by CFA and others.

A. Response To Claims About Bay TV

CFA dlegesthat AT& T engaged in “ content discrimination” when it discontinued
carriage of BayTV, a San Francisco Bay Area-based cable network providing loca news and
information, and replaced it with Food Network.”* CFA completely mischaracterizes the nature
of AT& T’ srelaionship with BayTV and the reasons behind its decison to end the service last
July. AT&T sdecison to replace BayTV with Food Network, an unaffiliated service, was
driven by customer demand.”> As noted in the very article cited by CFA, Food Network had
been the most requested service by Bay Area subscribers.”® In short, AT& T's experience with
BayTV and Food Network underscores the very point AT& T madein itsinitia comments,
namely that in the highly competitive MVPD marketplace, AT& T must respond to consumer
demand in its selection of program services, even if that means carrying an unaffiliated service,
such as Food Network, in place of an affiliated service, such asBayTV.

B. Response To Complaint By Sherjan Broadcasting

Sherjan Broadcagting, the licensee of Class A televison station WJAN-CA in Miami,

Florida, reprises acomplaint it made in the video competition proceeding about the |eased access

n See CFA at 134-35.

2 AT&T sold itsinterest in Food Network in March, 2001, well before its decison to
terminate BayTV.

& See Linda Haugsted, AT& T Pulls Plug on BayTV News Network, Multichannel News,
Auly 9, 2001,
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rates charged by AT&T for carriage of the station on AT& T's cable systemsin the Miami area.”
AsSAT&T advised the Commission previoudy, Sherjan hasfiled alawsuit againg AT&T on this
matter in federal court, and the issue will be addressed in that forum.” While Sherjan’s daims
are without merit for various reasons, AT& T highlights that the leased access rate increases
referenced by Sherjan were the first such increases it experienced for mogt of the rdlevant AT& T
sysemsin five years or more. Further, even after these increases, AT& T’ srates are il well
below the maximum permitted under the Commission’s leased access rules, as Sherjan has
conceded in its litigation against AT&T."®

C. Response To Claims About TV Land And New England Cable News

In addition, CFA clamsthat AT& T has attempted to limit the digtribution of
programming to riva distributors. In particular, CFA contendsthat AT& T has denied TV Land
to American Cable Association (“ACA”) members.”” Asaninitia matter, CFA is plainly wrong
in suggedting that AT& T has an exclusive contract for TV Land and can somehow control the
nationa digtribution of the sarvice. AT& T has no such exclusive arrangement with TV Land.
Moreover, Viacom, the owner of TV Land, controls dl distribution rights for the network, and

sated recently in the Commission’s program access proceeding that TV Land has not been

[ See Sherjan at 3-4. See also Sherjan Comments, filed in CS Dkt. No. 01-129, at 3 (Aug.
3, 2001).

& See AT& T Reply Comments, filed in CS Dkt. No. 01-129, at 9 n.29 (Sept. 5, 2001).

e Moreover, AT&T is proud of its commitment to Spanishlanguage programming in south

Floridaand throughout its cable systems. Indeed, AT& T offersits Miami-area subscribers seven
Spanishlanguage broadcast services; three Spanishlanguage services on its basic digitd tier;

and “AT&T Espanal,” aspecid digitd tier package that includes nine Spanish-language

sarvices.

" See CFA at 128-129.
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offered on an exclusive basis since 1999.”® Finaly, CFA misunderstands the nature of the
Headend-1n-The Sky (“HITS’) sarvice. HITSismerdy aplatform for satdllite ddivery of cable
sarvices, and HITS customers must contract separately with content providers (in this case,
Viacom) to obtain the rights to the program services distributed by HITS. CFA’sclaims
regarding HITS' distribution of programming to CT Communications Network, Inc., aDSL-
based video delivery service, should be dismissed for similar reasons.”

D. Response To Claims About Cable’'s Commitment To Public Affairs,
Culturally Diverse, Local, And Rdigious Programming.

Findly, CFA and other commenters also mischaracterize the cable industry’s
commitment to providing public affairs, culturaly-diverse, localy-oriented, and religious
programming.®® In fact, the cable industry has taken a strong leadership position in providing
these types of programming services. For example, cable is now arecognized leader in
educationd programming, providing more than four times as much children’s programming as

al other sources combined and partnering with schools to meet the educationa needs of

8 See Viacom Reply Comments, filed in CS Dkt. No. 01-290, at 4-5 (Jan. 7, 2002).

& See CFA a 129. CFA dso criticizes AT&T for dlegedly refusing to sl New England
Cable News (“NECN”) to Braintree Electric Light Department (“BELD”). Seeid. at 127-28.
But NECN has had a Commission exemption from the exclusivity prohibition under the program
access rules, and thereafter has been delivered terrestrially since 1995 and thus has never been
subject to the prohibition. AT& T dso believesthisisan improper forum for consdering a host

of other program access-related comments. See, e.g., Broadband Service Providers; Joint Cable
Overbuilders; RCN. These commenters readily acknowledge that they made exactly the same
arguments in the Commission’ s pending program access proceeding (CS Dkt. No. 01-290), and,
hence, their comments should be considered in that proceeding, not here.

80 See, e.g., CFA at 219; Catholic Bishops at 4. CFA suggests, for example, that such

programming is at risk of being reduced or diminated if the Commission does not impose gtrict
limits on cable ownership, but provides no evidence to subgtantiate this claim.
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America's children.®! In addition, cable operators and programmers provided more election
coverage in 2000 than the broadcast television networks®? and regional networks provided the
most comprehensive coverage of local political races®?

The cable industry has demongrated the same level of commitment to providing
culturdly-diverse programming. AT&T, for example, has responded to the growing diversity of
its subscriber base with more diverse programming services, including substantialy more

programming aimed at L atino audiences®® and other minority groups®® Cable programmers are

8 SeNCTA, Cable Television Handbook, Jan. 2001, at 1-C-6, 1-D-2 (“Cable Television
Handbook™) (citing the 1999 State of Children’s Television Report finding that 46% of al

children’s TV programs with high educationd content are provided by cable networks); Jerry

Beck, Educational Programming, Kidscreen, Aug. 1, 2000 (reporting that more than 8,500 |ocal
cable companies and 36 U.S. cable programmers have together invested $2 million per week in
America s schools for the last 10 years); NCTA, Cable & Telecommunications Industry
Overview 2001, Dec. 2001, at 12 (“Cable Television Overview”) (noting that through the Cable
in the Classroom initiative, cable companies supply U.S. schools with free cable hook-ups and

free continuing cable service to receive more than 540 hours monthly of commercia-free,
educationd programming).

82 See Cable Television Overview at 10. See also Kathy Chen, In Race for Presidential
Campaign Coverage, Cable Movesinto the Lead over Broadcast TV, Wall S. J., Sept. 20, 2000
(noting thet cable teevisonisaleader in providing TV-campaign coverage).

8 SeeCable Television Overview at 10 (noting NewsChanne 8's coverage of the Virginia
gubernatoria race in 2001, and New York 1's coverage of New Y ork City mayord racein
2001).

84 See supra note 76 (noting Spanish-language services on AT& T south Florida systems).

& For example, in February 2000, AT& T's Pittsburgh system ran AIDS-awareness

programming in honor of Black History month and invited loca hedlth care and rdligious

communitiesto a specid, preview screening of the programming. See Monica Hogan, Industry

Promotes Black History Month, Multichannel News, Jan. 31, 2000. Likewise, AT&T’s Atlanta

system began carrying a 24-hour Korean station on its digitd lineup that festures news, Stcoms,

S0gp operas, daily news reports, talk shows, town hal meetings, and religious programs. See

Kathy Brigter, AT& T Digital Cable Adding Korean Channel, AtlantaJ. & Const., Nov. 14, 2001.

See also Thomas Umstead, African-Americans Targeted for Family Programming, Cablevison,

Feb. 14, 2000 (reporting AT& T’ s decision to endorse and sign distribution agreements with the
(continued . . .)
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dso tackling challenging socia topics with thought- provoking, issue-oriented programming. 2
Indeed, thereis ageneral consensus that cable is doing much better than the broadcast networks
in presenting a more diverse sate of programs®’

AT&T and other cable operators have taken aleading role in providing community-
oriented programming services, aswell.%® For example, in 1995, AT& T launched inits Atlanta
system aloca cable channd that features high-school footbal games, tak shows and community

affairs ssgments, and has established smilar localy-based programming servicesin New

(.. . continued)
MBC Network and New Urban Entertainment TV, two new African- American-targeted services
that hope to challenge Black Entertainment Televison).

8 See Cable Television Overview a 9 (noting Showtime's Queer as Folk, which provides a

candid glimpse of homaosexud life); Press Rdlease, NCTA, New Cable Programming Addresses
Tough Social Issues, Jan. 18, 2002 (noting, for example, HBO's The Laramie Project, which
addresses acommunity’ s effort to overcome hatred and prejudice after the murder of Matthew
Shepard, ahomosexuad man).

87 See Gail Pennington, TV Puts a New Face on Diversity, St. Louis Post-Dispaich, Aug. 27,
2000. See also Simon Applebaum, Kweisi Mfume: Getting the Picture, Cablevision, Sept. 3,
2001 (quoting NAACP presdent and CEO Kweis Mfume stating that “juxtaposed againgt
broadcast TV, cable has proven that it offers diversty of programming”).

88 See Will Les, Battling Satellite with Homespun Programming, Cable World, Jan. 14,
2002. See also Kathy Brigter, Local Programs Selling Point for AT& T Cable, AtlantaJ. &
Congt., Dec. 27, 2000 (noting that, according to a cable industry expert, “thereis power in loca
programming, and it’svita for cable operatorsto tap into it” and that “loca programming for the
firgt time puts cable operators in competition with broadcasters’).
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England and the Midwest.2° Other cable operators have shown asimilar commitment to local
origination programming. %

Findly, contrary to the claims of the Conference of Catholic Bishops regarding the
dlegedly harmful effects of cable consolidation on religious program carriage, AT& T has
condstently taken a strong interest in telecasting religioudy-oriented programming over its
systems.®! AT&T cable systemstypically offer nationa religious cable networks, such asthe
Eternd Word Televison Network, Trinity Broadcasting Network, Totd Life Network,
Inspirationd Life Network, and the Hallmark Channd (which ars programming from Faith and
Vaues Tdevison on Sunday mornings).>? In addition, public access and broadcast channels on
cable typicdly carry asubstantia amount of local-origination religious programming. For

example, AT& T’ s Boston system carries, among other services, the Boston Catholic Televison

89 See R. Thomas Umstead, AT& T 3 Provides Outlet For Broadcast Syndicators,
Multichannel News, Dec. 10, 2001 (noting that AT& T Broadband 3, a New England-based
sarvice, provides coverage of loca news, sports, and political developments); Carmen Greco, Jr.,
Carol Streamto Debut New Series, Chi. Daily Herdd, Jan. 12, 2002 (describing “ Stream Scene,”
an AT& T-funded programming service in Carol Stream, Illinois that festures community news,
village-wide events, and other stories of public interest).

%0 See Cable Television Overview a 9 (noting Cablevison's MetroChanndls in the greater
New York area; Time Warner’s Central Florida News 13 and New York 1; and Cox’s Arizona
News Channd). Comcast dso providesloca and regiona programming services, such ascn8, a
regiond programming service available throughout the Mid-Atlantic region that provides amix

of localy-focused cdl-in programs, regiona sports coverage, and family entertainment.

o1 See Catholic Bishops at 4. It isimportant to note that most of the Bishops concerns
appear to be directed at local broadcasters, whom they assert have become increasingly less
interested in carrying religious programming as they have become larger. While the Bishops go
on to express a concern that cable operators may be following the broadcasters approach, they
do not provide, nor could they based on the ensuing discussion, specific evidence of a problem
with AT&T or other large cable operators in terms of a reduced commitment to religious

programming.

92 The HITS service dso includes Inspirationa Life, Trinity Broadcast Network, and the
Word Network.
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Center as well as the Boston Neighborhood Network, a community access service on Channd 23
offering awide array of Sunday morming religious programming.®® Likewise, AT& T's Chicago
system includes severd regularly scheduled rdigious programs on Channel 36 of Chicago

Access Network Television,®* and its Atlanta system carries WATC, aloca independent
religious channel, and Atlanta Interfaith Broadcasters®  In addition, in Dallas, sixteen percent of
al public access programming on AT& T’ ssystem isreigioudy-oriented. AT&T has
demondrated a smilar commitment to local and nationd rdligious programming in its other

cable systems, aswall.

In sum, the Commission must conclude there is no record evidence in this proceeding
that comes close to mesting the substantia burden of demonstrating non-conjectural harm
established by Time Warner I1.

IV. THE RECORD DEMONSTRATESTHAT THE COMMISSION SHOULD

ABANDON THE “SALE OF PROGRAMMING” ATTRIBUTION RULE AND
RETAIN THE “SINGLE MAJORITY SHAREHOLDER” EXEMPTION.

A. No Commenter Provided Any Evidence To Support Reinstatement Of The
No-Sale Rule.

The court in Time Warner 11 made plain that the Commisson must show that any rule

barring insulated limited partners from sdling programming to the limited partnership (the “no

% Sunday morning broadcast schedules on Boston-area cable systems include programs

such as“In Touch Minigtries,” “It is Written,” “Kenneth Copeland,” and “ Sunday Mass.”

o A sampling of the available broadcast rdigious programming in the Chicago areathat is

avalableon AT& T cableincludes “Hour of Power,” “Ever Increasing Faith,” “Mass a Mercy
Home,” “Chicagoland Chrigtian Center,” and “Faith Chapd.”

% The Atlanta public access channd offers a variety of religious programs, such as“The

Power of Ddliverance’ and “30 Minutes of Gospel.” Asin other aress, leased access spaceis
adso avallable. Furthermore, broadcasters carried on cable offer religious programming, such as
“Touching Lives” “Peachtree Presbyterian Church,” and * Church in the Now.”
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€’ rule) must bear a“rationa relaion” to the underlying god of a subscriber limit. The court
was highly dubious that the Commission could make such ashowing. No commenter in this
proceeding has even attempted to demonstrate how the Commission could make such a
showing.*®

In contrast, AT& T and other cable commenters provided detailed andysi's establishing
that the Commission may not resurrect the no-sde rule congstent with the Time Warner 11
decison. Firg, asboth AT&T and Time Warner point out, alimited partner seeking insulated
satus must comply with each of the seven criteria set out in the Commission’ srules, which
include a bar on communications regarding the limited partner’ s day-to-day video programming
operations and on the limited partner’ s active involvement in the management or operation of the
video programming businesses of the partnership.’” Therefore, as the Time Warner |1 court
concluded, even if alimited partner, by virtue of sales of programming to the partnership, had
the theoretica ability to control or influence the partnership’s programming choices, “given the
independent criterion barring even communications on the video programming business, exercise

of that power would seem to be barred.”*®

% CFA argues that the Commission should re-establish the insulation rules for limited
partners that pre-dated the 1999 Attribution Order (i.e., by changing the referencesto “video
programming-related” back to “media-related”). See CFA at 40-42. Seealso CFA
Reconsideration Petition, filed in CS Dkt. No. 98-82 (Jan. 3, 2000). NCTA fully answered
CFA’s arguments in the reconsideration phase of that proceeding, and AT& T incorporates those
responses by reference here. See NCTA Reconsideration Opposition, filed in CS Dkt. No. 98-
82, at 3-6 (Feb. 17, 2000) (noting that the Commission’s change in the insulation rulesfrom a
focus on “media-related activities’ to “video programming-related activities’ was consstent with
Section 613 and the accompanying legidative history).

o7 See AT&T at 71 (dso noting that denying insulated status based soldly on program sdleis
incongstent with Commission precedent); Time Warner at 41.

9% 240 F.3d at 1143. Moreover, as AT&T pointed out, neither the Commission nor any
party has ever submitted empirical evidence to show a relationship between program sale and
(continued . . .)
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Second, the Commisson’ s exigting insulated limited partnership rules do not embody a
no-sderule®® Asaninitid matter, the general requirement of the insulation rulesisthat an
insulated limited partner may not be “materially involved, directly or indirectly, in the
management or operation of the video programming-related activities of the partnership.”'® The
mere fact that an otherwise insulated limited partner may sl programming to the partnership,
however, cannot reasonably be said to “materidly involve’ the limited partner in the complicated
interna decisionmaking process which a cable limited partnership goes through in purchasing
programming. In addition, Criterion 6 of the insulation rules prohibits the performance of video
programming-related services for the partnership, not the sdlling of products to the partnership.
When alimited partner sells programming to the partnership, it is not performing a service for
the partnership, any more than atypicd retaller is performing a service for a cusomer when the
customer buys the retailer’ s product.***

In short, there is Smply no logica reason or evidentiary bass for the Commisson to re-

imposethe no-sderule.

(. . . continued)

control or influence over a cable operator’s program choices, nor could there be a reasoned basis
for asserting that the partnership would gratuitoudy act to foreclose ariva of a program service
which is owned not by the partnership itsalf, but by one of itslimited partners. See AT&T at 72-
73.

99 See AT&T a 73-75.

100 47 C.F.R. § 76.503, note 2(b)(1) (emphasis added).

101 See also Time Warner at 41 (“Smply sdlling programming to a partnership no more

increases a partner’ s influence than sdlling coffee cups”). AT& T and Time Warner dso note
that the Commission’s 1989 decison in Twentieth Century Holding Corp. was irrdlevant to the
ingant review of the no-sde rule because, among other things, it involved the relaionship
between a broadcast station and its wholly-owned effiliate station and aso implicated a different
st of insulation rules. See AT&T at 75-77; Time Warner at 41-42.
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B. The Record Clearly Supports Reinstatement Of The Single Majority
Shareholder Exemption.

The comments overwhelmingly support reinstatement of the single mgority shareholder
exemption (*SMS’). Asvarious parties note, it is an dementary legd principle that amgority

shareholder has the right to control the affairs of a corporation.*??

While amgority owner owes
fiduciary duties to the other shareholders, those duties prohibit managing the company so asto
injure the corporation in order to benefit aminority owner,'% and the mgjority owner has no
economic incentive for such behavior because it would be contrary to its own interests.

The commenters who address the issue dso answer in the negative the Further Notice's
question (1 90) as to whether a minority owner with ardétively large sake might have influence
over corporate decisormaking by virtue of its ability to withdraw thet investment. A minority
shareholder would have to divest itsinterest by sdlling its shares a the prevailing market rate.
Such atransaction would not affect the corporation because it would not share in any gains or
losses from that sde.!%* Accordingly, it comes aslittle surprise that “[i]n the nearly 18 years
since the adoption of the single mgority shareholder exemption, the Commission has yet to
receive any evidence’ that the SVIS has led to the exercise of control or undueinfluence by a
minority owner.1%®

CFA, the sole party to oppose the SMS, offers two arguments, both of which are

meritless. First, CFA argues that ownership of aminority stake in acompany with asingle

102 See AT&T a 77-78; Time Warner at 39; Viacom at 8-9.
103 See AT&T at 78 NCTA at 26; Time Warner at 39; Viacom at 12.
104 See AT&T a 79: Viacom at 14-15.

105 pgxson at 3; accord NAB at 5; Viacom at 10.
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mgority owner would somehow permit “parties with joint interests’ to coordinate their behavior
“to the detriment of competition and diversity.”*®® CFA makes no attempt to explain how
ownership of sharesin another corporation might facilitate collusion, or even whether such
ownership makes colluson more likely than it would be in the abbsence of such an
arrangement.’%” CFA dso fails to explain why amajority owner would be willing to act for the
benefit of a minority owner, unless such action benefited the corporation as awhole -- inwhich
case, the mgority owner would presumably undertake that action in any event. Indeed, CFA’s
argument does not directly addressthe SMS at dl; instead, it Smply contends (without support)
that any investment by one firm in another has the potentid to injure competition in some
unspecified manner. Such an absolutist position finds no support in the Act, and isradicaly out
of step with prevailing economic theory, antitrust law, and the capital requirements of cable
companies and broadcasters.

CFA dso asserts that the Commission should eliminate the SM'S because “ a substantial
minority equity holder will have rights of access and ingpection and other means to make its
desires’ known to a company’s management.!®® These daims areirrelevant to the SM'S, asthey
smply cite rights possessed by all shareowners, including those with stakes far too smal to
implicate the Commission’s attribution rules. The Supreme Court long ago observed that

“[t]here can be no question that the decisive weight of American authority recognizesthe

106 CFA at 43.

107 Cf. Time Warner 11, 240 F.3d at 1130 (“[W]hile collusion isaform of anti-competitive
behavior that implicates an important government interest, the FCC has not presented the
‘ubstantia evidence' required by Turner | and Turner 11 that such colluson hasin fact occurred
or islikely to occur; S0 its assumptions are mere conjecture.”)

108 CFA at 44.
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common-law right of the shareholder, for proper purposes and under reasonable regulations as to
place and time, to inspect the books of the corporation of which heisamember.”*®® CFA’s
reference to “other means’ by which aminority owner might exercise influence is completely
unsupported, and there is smply no basis to assume that such “other means’ exist -- apart from
methods available to any shareowner -- as neither the Commission nor commenters have been
able to identify any during the many yearsthat the SMIS has been a issue,

A minority shareholder plainly cannot be deemed to control a corporation with asingle
maority owner. Moreover, nothing in the record of this proceeding or the many prior
proceedings considering the SM S indicates that minority owners of such a company could
influence its operations in a manner that implicates the concerns underlying the Commisson’s
atribution rules. The comments do show, however, that the SM S serves an important function
by providing broadcasters and cable operators with additional sources of capita’® -- a
particularly critica point given the condriction of capital markets during the ongoing recesson.

The record thus makes clear that the SM'S should be retained, and that it should not be
limited by the equity- plus-debt rule (the “ED rule’).*** Thereis no evidence before the
Commisson that suggests a minority shareholder in acompany with asingle mgority owner

acquires meaningful influence over programming decisons by virtue of owning 33% of the

19 Guthriev. Harkness, 199 U.S. 148, 153 (1905). Seealso 18A Am. Jur. 2d Corporations
8§ 348 (1985) (collecting authorities) (“1t iswell established that a sockholder has aright to

inspect the books and records of the corporation. Thisright has been said to exist independently

of statutes securing such aright to stockholders, and such statutes are generaly regarded as
supplementing, rather than abrogating, the common-law right.”).

110 See Paxson at 6; NAB at 6.

11 See AT&T a 79; Time Warner a 39-40.
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equity- plus-debt of the corporation. In al events, if the ED rule were to be gpplied in such
situations, there could be no reasonable basis for diminating the SMS*2

V. THE COMMISSION SHOULD REJECT CFA’'SPROPOSAL TO ELIMINATE
RELIANCE ON INDUSTRY ESTIMATES OF MVPD SUBSCRIBERS.

CFA rehashes dmost verbatim various arguments it made previoudy in the
recong deration phase of the 1999 Horizontal Order. In particular, CFA urgesthe Commission
to reverseits decison in that order to alow cable operators to rely on the industry estimates of
MV PD subscribers.*® The Commission should reject this proposal for the ressons set forth in
NCTA'’s opposition to the CFA petition.**

First, CFA’s suggestion that the Commission cannot delegate a critica government
function to a private reporting agency overlooks the Commisson’s well-established practice of
using industry estimates for a broad range of Commission activities. For example, the
Commission has used private industry datato help caculae its annualy- adjusted regulatory
fees™® and to assess whether certain cable systems are subject to effective competition and

therefore free from dl rate regulation.*'® Second, CFA’s contention that a cable operator would

12 See AT&T a 79-81; NAB at 7-10; Paxson at 6; Time Warner at 40; Viacom at 10-11.

113 See CFA at 45-47. See also CFA Reconsideration Petition, filed in MM Dkt. No. 92-264
(Jan. 3, 2000).

114 See NCTA Reconsideration Opposition, filed in MM Dkt. No. 92-264, at 14-17 (Feb. 17,
2000).

15 See eg., In Re Assessment and Collection of Regulatory Fees for Fiscal Year 2001, 16

FCC Rcd. 13525, at Att. B (2001) (describing how the Commission calculates individud service

regul atory fees).

16 gpecificaly, for example, cable operators seeking to demonstrate that cable systems are

subject to effective competition often rely on DBS subscriber information published by

SkyTRENDS. See, e.g., Texas Cable Partners, L.P., 16 FCC Rcd. 4886, 16 n.20 (2001) (relying
(continued . . .)

32



under-report its subscribership levels to private industry reporting entities as it gpproached the
30% cap is not supportable. The Commission’s remanded rules require a cable operator that
serves 20% or more of al MVPD subscribersto report its subscriber numbers directly to the
Commission a thetimeit files alicense transfer gpplication in connection with a proposed
acquistion.” AT&T has continued to provide such reports to the Commission (even though the
rules have been reversed) during the pendency of this remand proceeding.

Findly, contrary to the clams of CFA, the Commission’s decison to dlow cable
operators to use “any published, current and widely cited industry estimate of MVPD
subscribership™*® dearly serves the public interest because: (1) the estimates of leading private
data services are followed and respected by all segments of the video industry (aswell asthe
Commisson in itsannua competition reports), not merdly cable operators; and (2) relying on
such services saves the Commission the time, expense, and resources that would be required to
compile data from various MV PD sources and update that data to ensure accuracy throughout the
year. Private services, such as Kagan and Nidsen, perform these functions well, without costing
taxpayers anything. In short, there would be no benefit, but significant costs, associated with

bringing this reporting and monitoring function within the Commisson.

(.. . continued)
on SKyTRENDS datato prove that DBS penetration exceeded 15% of householdsin the
franchise areas).

17 See 47 C.F.R. § 76.503(g).

118 See 1999 Horizontal Ownership Order, 14 FCC Red. 19098, 1 35 (1999).
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V1.

CONCLUSION

For the foregoing reasons and the reasons set out in AT& T’ sinitiad comments, the

Commission should conduct this proceeding in accordance with the dynamic market power

andysis mandated by Time Warner |1 and the Commisson’s own longstanding policies. The

Commission should abandon the no-sde rule for insulated limited partners, and aso reindate the

sngle mgority shareholder exemption.
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