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In the Matter of FEB 2 % 2002
Amendment of Section 73.202(b) mgmw

)
}
)
Table of Allotments ) MM Docket No..97-178 (
FM Broadcast Stations } RM-8329
(West Hurley, Rosendale, and } RM-8739
Rhinebeck, New York, and ) RM-10099
North Canaan and Sharon, Connecticut) )
To: Chief, Allocations Branch

Policy and Rules Division

Mass Media Bureau

OPPOSITION TO ACCEPTANCE OF SUNY'’S OPPOSITION OR, IN THE
ALTERNATIVE, MOTION FOR LEAVE TO FILE REPLY

Sacred Heart University, Inc. (“SHU”), by its counsel, hereby opposes acceptance of the
Opposition to Petition for Reconsideration filed by State University of New York ("SUNY") on
October 25, 2000 in the above-captioned proceeding. The SUNY Opposition was filed twenty
days late. In support hereof, SHU states as follows:

L. SHU had been diligently monitoring the Commission’s electronic comment filing
system in the days following the due date for oppositions, and reasonably concluded that no
opposition had been filed. In addition, SHU’s counsel had not received any pleading from
SUNY by mail. After continuing to check on a daily basis for three weeks after the due date,
SHU’s counsel stopped checking. SUNY's certificate of service does indicate service to
undersigned counsel at the proper address and counsel does not dispute that the pleading was
mailed. Instead, counsel became aware of the pleading when a member of the FCC staff called it

to counsel’s attention.




2. The Commission should not accept SUNY's late-filed opposition. According to
SUNY, its tardiness was simply due to unexcused attorney error. That 18 not good cause for
acceptance of a late-filed pleading. See John H. White, 9 FCC Red 1016 (1994) (attorney error is
not good cause for waiving important procedural rules). However, if the Commission accepts
SUNY’s Opposition for filing, it should also accept the accompanying Reply. The filing of the
Opposition was not discovered by SHU in time to file a reply.’ As indicated, it was only
discovered when it was brought to counsel’s attention recently. The rules clearly contemplate
that a petitioner shall have the opportunity to file a Reply to an Opposition. This Reply is
submitted within 10 days of determining that the Opposition was in fact filed.

WHEREFORE, for the reasons stated the Commission should not accept the SUNY
pleading. However, for good cause shown, if SUNY’s pleading is accepted, the Commission
should accept the accompanying Reply to Opposition for filing in the above-captioned
proceeding.

Respectfully submitted,

SACRED HEART UNIVERSITY, INC.

By: / /&/tM

Marl N. Lipp

J. Thomas Nolan

Shook, Hardy & Bacon, LLP
600 14" Street, N.W.
Washington, D.C. 20005-2004
(202) 783-8400

Its Counsel

February 25, 2002

! See 47 CE.R. § 1.429(f), (g) (date for replies is 10 days after the date for filing oppositions, which in turn is

15 days after public notice).



CERTIFICATE OF SERVICE

[, Lisa M. Balzer, certify that a copy of the foregoing “Opposition to Acceptance of
SUNY’s Opposition or, in the Alternative, Motion for Leave to File Reply” was served this 25th
day of February, 2002, by hand delivery or first class mail, postage prepaid, to the following:

Robert Hayne, Esq.*

Allocations Branch

Mass Media Bureau

Federal Communications Commission
445 12" Street, S.W.

Room 3-A262

Washington, D.C. 20554

Raymond A. Natole

P.0O. Box 327

Shokan, NY 12481

(Petitioner for West Hurley, New York)

Gary S. Smithwick, Esq.

Smithwick & Belendiuk, P.C.

5028 Wisconsin Avenue, NW

Suite 301

Washington, DC 20016

(Counsel for Aritaur Communications, Inc.)

Steven C, Schaffer, Esq.
Schwartz, Woods & Miller

1350 Connecticut Avenue, NW
Suite 300

Washington, DC 20036-1717
(Counsel for WMHT Educational
Telecommunications)

A. Wray Fitch, III

Gammon & Grange, PC

8280 Greensboro Drive

Seventh Floor

McLean, VA 22102-3807
(Counsel for Raymond A. Natole)

Mr. Dennis Jackson

Radio South Burlington, Inc. and Radio
Rosendale

19 Boas Lane

Wilton, CT 06897

Lauren A. Colby, Esq.
Attorney at Law

10 East Fourth Street

Post Office Box 113
Frederick, MD 21705
(Counsel for Eric P. Straus)

Erwin G. Krasnow, Esq.

Shook, Hardy & Bacon, LLP

600 14th Street, NW

Suite 800

Washington, DC 20005

(Counsel for David M. Fleisher & Melissa
M. Krantz)

Lewis J. Paper, Esq.

Harold K. McCombs, Jr., Esq.

Dickstein Shapiro Morin & Oshinsky, LLP.
2101 L. Street, NW

Washington, DC 20037-1526

(Counsel for Hawkeye Communications,
Inc.}

Gregory L. Masters, Esq.

Wiley, Rein & Fielding

1776 K Street, NW

Washington, DC 20006

(Counsel for Rosen Broadcasting, Inc.)

Barry A. Friedman, Esq.
Thompsen, Hine & Flory
1920 N Street, NW

Suite 800

Washington, DC 20036
(Counsel for Marist College)



Bruce A. Eisen, Esq.

Kaye, Scholer, Fierman, Hays and Handler,
LLP.

901 15th Street, NW

Suite 1100

Washington, DC 20005

(Counsel for Historic Hudson Valley Radio,
Inc.)

Margaret L.. Miller

Dow, Lohnes & Albertson, PLLC
1200 New Hampshire Avenue, N.W.
Suite 800

Washington, D.C. 20036-6802
(Counsel to SUNY)
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