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REPLY TO OPPOSITION

Sacred Heart University, Inc. ("SHU"), by its counsel, replies to the "Opposition to

Petition for Reconsideration" filed on October 25, 2001 by the State University of New York

("SUNY") in the above-captioned proceeding. SUNY's proposal was procedurally defective

when filed and should not have been granted for both procedural and substantive reasons.

I. As a procedural matter, SUNY alleges that SHU's petition for reconsideration is

barred by Section 1.429(b) of the Commission's rules.! But that is clearly erroneous. Section

1.429(b)(3) permits the grant of a petition for reconsideration if "[t]he Commission determines

that consideration of the facts relied on is required in the public interest.,,2 The "facts relied on"

by SHU in its petition for reconsideration demonstrate that the grant of SUNY's counterproposal

was in error for two reasons: first, because SUNY's counterproposal failed to protect the

transmitter sites of several prior-filed applications at Rosendale, New York as it was required to

under Section 73.208 of the Rules; and second, because the Town of Rhinebeck is not a proper
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community for allotment purposes. Consideration of these facts is in the public interest because

it will cure Commission error. See Boonville and Columbia, Missouri, 8 FCC Rcd 3878 (1993)

(consideration of claim of error serves the public interest); East Brewton, Alabama and Navarre,

Florida, 14 FCC Rcd 6974 (1999) (new facts seek to cure a decisionally significant error which

would affect the public interest). Moreover, consideration of these facts will enable the

Commission to rule on a complete record. See Monck's Corner, South Carolina, et al., 15 FCC

Rcd 8973 (2000). Finally, it will enable the allotment of a first local service to the community

that best deserves it under the Commission's allotment priorities. See Mesquite, Nevada, 3 FCC

Rcd 1873 (1988).

2. Turning to the substance of SUNY's objection, SUNY advances no credible

theory why it should not be held to the requirements of Section 73.208 of the Commission's

Rules. Specifically, that section requires every rule making proposal to protect the transmitter

sites of prior-filed and cut-off applications. Conflicts Between Applications and Petitions for

Rule Making to Amend the FM Table ofAllotments, 6 FCC Rcd 7346 (1991), recon. granted in

part, 8 FCC Rcd 4743 (1993). The nine applications for Channel 273A at Rosendale, New York

were filed 19 months before SUNY's counterproposal and were entitled to cut-off protection

against later filed rule making proposals. SUNY's counterproposal did not protect the

transmitter sites of these applications, and SUNY does not offer any legitimate cure, or reason

why that defect is not fatal to its counterproposal. SHU's proposal, on the other hand, was filed

before the Rosendale applications. That critical timing difference justifies disparate treatment.

See Lancaster, Wisconsin, et al., 6 FCC Rcd 6113 (1991), previously cited by SHU.3 SUNY

2

3
47 c.F.R. § 1.429(b)(3).
Petition for Reconsideration at 3, footnote 4.



could have filed its counterproposal earlier, but it did not choose to do so. Having chosen, it

must Ii ve with the consequences of its choice.

3. Nor is SUNY's argument regarding the Town of Rhinebeck availing. The Village

of Rhinebeck is a self-governing entity that qualifies as a community for allotment purposes, as

SHU has previously demonstrated. The Commission has previously found that when a town

encompasses other self-governing units, the relevant community is the "urban portions of the

town." Alpha & Omega Educ. Broadcast Found., Inc., et aI., 5 FCC Rcd 2693 at 'lI3 (1990).4

Rhinebeck Town encompasses the self-governing unit of Rhinebeck Village. That clearly makes

the Village of Rhinebeck, not the Town of Rhinebeck, the correct allotment community.

4. Further support that the allotment should be made to the Village of Rhinebeck is

found in the Commission's case law regarding townships. In many states, the primary civil and

political subdivisions of a county are "townships." See Black's Law Dictionary. The

Commission does not make allotments to townships. Brownstown, Indiana, et al., 7 FCC Rcd

3173, 3174 (1992). See Hawthorne, WI, 12 FCC Rcd 20142 (1997) ("the Commission generally

allots channels to communities not to Townships"), Brewster, Massachusetts, 13 FCC Rcd 8537

(1998) ("we have not allotted channels to Townships."). However, in New York, as in the New

England states, the primary county subdivisions are called "towns," not townships. See Exhibit 1

(Town of Rhinebeck is a "county subdivision"); Brewster, Massachusetts, supra, 13 FCC Rcd at

8538 n.1 (New England "town" is equivalent to township). Just as if it were a township,

Rhinebeck Town also encompasses the unincorporated community of Rhinecliff in addition to

4 See also Broadcast Facilities Corp. et al., 3 FCC Rcd 7342 at 'lI11 (1988) (village of
Frankfort, as opposed to Town of Frankfort, is the appropriate community); Conway,
New Hampshire, 2 FCC Rcd 3745 (1987) (cited by SUNY) (allotment to village of
Conway, not Town of Conway). SUNY's other case, Doniphan, Missouri, et aI., 18
F.C.C.2d 663 (1969) clearly is not relevant here because in choosing the Town of
Barnstable over the Village of Barnstable the Commission based its decision on the



Rhinebeck Village. See Exhibit 2. Because the Town of Rhinebeck is the geographic and

political equivalent of a township, the Commission should not make an allotment to the Town of

Rhinebeck.

5. SUNY should not be permitted to choose a larger governmental unit, Rhinebeck

Town, when it is clear as SHU demonstrated in its Petition for Reconsideration and earlier in

Reply Comments filed on October 21, 1997, that Rhinebeck Village is the urban center and the

community with which the residents identify. SUNY filed its proposal nearly 2 years after SHU

filed its Petition. SUNY selected the Town of Rhinebeck simply because its population is larger

than North Canaan. Under these circumstance, SUNY should not be permitted to specify the

Town instead of the Village of Rhinebeck when to do so would cause the denial of a first local

service to North Canaan.

6. Thus, even if SUNY's counterproposal is considered under a waiver of Section

73.208 (for which there is absolutely no justification), it would still not be preferred over SHU's

petition under the Commission's allotment priorities. The Village of Rhinebeck (2000 pop.

3,077) is smaller than North Canaan, Connecticut (2000 pop. 3,350). Since a channel in either

community would be a first local service, population is the deciding factor. See, e.g., West

Libertv and Richwood, Ohio, 6 FCC Red 6068 (1991).

WHEREFORE, for the foregoing reasons, the Commission should grant SHU's petition

for reconsideration, reverse its previous decision in this proceeding, and grant a new allotment at

North Canaan, Connecticut, with channel substitutions at Sharon, Connecticut and Rosendale,

New York.

"unique circumstances" surrounding Barnstable and its relationship to Cape Cod. [d. at 'j[
24. SUNY has shown no such "unique circumstances" here.



Respectfully submitted,

SACRED HEART UNIVERSITY, INC.

By: --I'--------'--.:.-~/~
Mar . Lipp (j
J. Thomas Nolan
Shook, Hardy & Bacon, LLP
600 14th Street, N.W.
Washington, D.C. 20005-2004
(202) 783-8400

February 25, 2002

Its Counsel
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U.S. Gazetteer

U.S. Census Bureau 1;*-.r

U .8. Gazetteer

Page 1 of 1

Select one of the following matches to your query to look at that place in the Tiger Map Browser or
retrieve 1990 Census tables .

._-----------------, ... __ .

You can search this index. Type the ke;:o~d(s) you want to search for:l
--_._-----

• Rhinebeck, NY (village)
Population (1990): 2725
Location: 41.92868 N, 73.90753 W
Zip Code(s): 12572
Browse Tiger Map of area.
Lookup 1990 Census STElA, STElA tables .

• Rhinebeck, NY (county subdivision)
Population (1990): 7558
Location: 41.92725 N, 73.89901 W
Zip Code(s): 12572
Browse Tiger MliP of area.
Lookup 1990 Census SJYIA, STF3A tables.

*Note: This dataset is derived from the Census GICS and does not contain unincorporated place
names.
For other geographic entities, try searching the USGS Geographic Names Infonnation System.
The USQg.ZfJtl.'frJ)jQS:~and ZiRcotll.'jiles used in this service is available for downloading.

For additional information, comments and suggestions, see the Feedback page.

Census 200.0. I .s..Y.blects AJo Z I Search I Pr.oductc~ I Data Tools I FOIA I~ I Priv~_· P_Qlici.e§: I Contact Us I Home

USCENSUSBUREAU

http://www.census.gov/cgi-binlgazetteer?city=rhinebeck&state=ny&zip= 02/13/2002



MapQuest: Maps

Rhinebeck, NY
US

All rights reserved.,lJ..:;;,e..SJ.lWcLtQ
LiC.enS.e1CQ.Dsrlght

Page 1 of 1

•iJ Action canceled

Internet Explorer was unable to link to thE
The page might be temporarily unavailabl,

I:J Action canceled
II

Internet Explorer was unable to link to thE
The page might be temporariiy unavailabl

This map is informational only. No representation is made or warranty given as to its content. User assumes
all risk of use. MapQuest and its suppliers assume no responsibility for any loss or delay resulting from such

use.

Privacy PoU£i & Legal Notices
© 2002 MapQuest.com, Inc. All rights reserved .

.. .Iprint.adp?mapdata=ULfEtX9%2beHfQRxQFADwt6nwstnI41rtlcbyAZQiMo2yQFsRjJzXN02/25/2002
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USPS City State 1ZIP Code Associations

City State / ZIP Code Associations

To find the ZIP Code for a mailing address, check out our ZIP+4 Code Look:up.
Questions and Comments I Return to ZIP Code Lookup and Address Information

Page 1 of 1

lrhinecliff, ny

RHINECLIFF NY
is associated with the
following ZIP Codes:

12574

-
For these ZIP Codes,
the city name is:

ACCEPTABLE (DEFAULT)

ZIP Code
Type

PO BOX ONLY

Version J.07Jatabase 0212002 .
Copyright © 1997 United States Postal Service. All rights reserved.

Developed by the USPS National Customer Support Center

http://www .usps.govIcgi-bin/zip4/ctystzip2 02/14/2002



United States Postal Service - Post Office Locator: Listing Detail

Home

Page 1 of2

, Post Office Locator
Keyword/Search

Rhinecliff Main Office, 15 Shatzell Ave, Rhinecliff, NY 12574 Plan lin.te >

Regular Business Hours:
Week Days 08:00AM-12:00PM
01 :30PM-05:00PM
Saturday 07:30AM-12:00PM

Phone: 845-876-4256
For TTY service for the hearing impaired only, 1-877-877-7833.

h1ap by tI1... p.~ On Us (R)
m,ge4--2002 reJeAtli-s N.Am.J switchboard. Use subject to LICENSE,

Map-Clicking WiU:l zoom In I
Problems printing? Get a PrintableM<3p.

Plan Route to this listing from the following address:

Fill in some or all of the fields below. [ExplClin .AcJdrElsses]
Street Address: I

(e.g., 600 Mountain Ave, or Mountain Ave & South St, or
Mountain Ave)

http://mapsonus.switchboard.comfbinlmaps-showpoi/usr=-3c6be548.Idd12.2138.9... :4178 02/14/2002



Rhinecliff or Shatzell'

Rhinecliff

Page 1 of 1

Rhinec1iffwas originally Rhinebeck Landing and was the terminus ofthe Rondout Ferry. Rhinebeck
village is about a mile and a half east or inland of Rhinecliff. According to Rhinebeck's town
historian Nancy Kelly, the dock spelled by Wade as Shults was located in the northern part of
Rhinebeck, near the present Kingston-Rhinecliff Bridge. It served the settlement of Palantine German
families which located on land of Henry Beekman about 1715. It should not be confused with the
Schatzel Dock which was a name used later and which was located in the area now known as
Rhinec1i ff.

The area noted by Wade as "a part of the original settlers came from the Rhine" is actually the area
purchased by Dutch families in 1686. The dock and settlement at the north end was known as
Kipsbergen. Kipsbergen became a part of Rhinebeck in 1737.

Return to Rhinebeck on the Panorama

http://www.hhr.highlands.comishults.htm 02/14/2002



Rhinebeck Landing

Rhinebeck Landing

~ Text from William Wade

Page 1 of 1

Ninety miles from New York, on the east bank of the river, is Rhinebeck Landing, around which are
a number of beautiful country residences overlooking the Hudson. Two miles east from this is the
village of Rhinebeck, a part of whose original settlers came from the Rhine, and whose inhabitants
still retain many marks oftheir origin.

Rhinebeck Landing was the terminus of the Rondout Ferry. It later came to be known as Rhinecliff.
Rhinebeck village is about a mile and a half east or inland of Rhinecliff. According to Rhinebeck's
town historian Nancy Kelly, the dock spelled by Wade as Shults was located in the northern part of
Rhinebeck, near the present Kingston-Rhinecliff Bridge. It served the settlement ofPalantine German
families which located on land of Henry Beekman about 1715. It should not be confused with the
Schatzel Dock which was a name used later and which was located in the area now known as
Rhinecliff.

The area noted by Wade as "a part of the original settlers came from the Rhine" is actually the area
purchased by Dutch families in 1686. The dock and settlement at the north end was known as
Kipsbergen. Kipsbergen became a part of Rhinebeck in 1737.

Return to Rhinebeck on the Panorama

http://hhr.highlands.com/rhine.htm 02/14/2002



Yahoo! Yellow Pages Page 1 of 1

Yahoo! - Yellow Pages - Maps - Address Book - H

Special Offers
Get The New York
Times delivered
righnQYOL.iLdoor

Groceries I
lindisk h\i!re

Welcome, Guest User

Rhinecliff, NY
Top> Search for: rhinecliff

Consumer IBusin~
Create My Favorite Locations - Sign

Change Location

,. Search Public RecQrds onrhinecliff Before You Call

Showing 1 - 3 of 3 Beyond Rhin~c

Phone

(845) 876-3657

(845) 876-2100

(845) 876-8688

City
Rhinecliff, NY

Rhinecliff, NY

Rhinecliff, NY

Address

119 Rhinecliff Rd

7! Grffine!

All Businesses
Business Name

RhineeliffAdult_8< Children's

Rhinecliff Fire Dept

Rhinecliff Hotel

Beyond Rhinecliff

Search by Name or Category (e.g. Hilton, Hotel or Hilton Hotel)

jrhinecliff •• _

Business Infonnation provided by 1l}foUSAco'D ®, Foster City, California, Copyright © 2002.

All Rights Reserved. Use Subject to Li(;~l)se.

Copyright © 2002 Yahoo! Inc. All rights reserved. HelQ -privac;:y PQ!ig- - IMI1JS: of S_l?_rvice

.. ./ypResu ItS.py?stx=rhinecliff&stp=a&tab=B2C&city=Rhinecliff&state=NY&country=us&sD2/14/2002



CERTIFICATE OF SERVICE

I, Lisa M. Balzer, certify that a copy of the foregoing "Reply to Opposition" was served
this 25th day of February, 2002, by hand delivery or first class mail, postage prepaid, to the
following:

Robert Hayne, Esq*
Allocations Branch
Mass Media Bureau
Federal Communications Commission
445 lth Street, S.W.
Room 3-A262
Washington, D.C. 20554

Raymond A. Natole
P.O. Box 327
Shokan, NY 12481
(Petitioner for West Hurley, New York)

Gary S. Smithwick, Esq.
Smithwick & Belendiuk, P.c.
5028 Wisconsin Avenue, NW
Suite 301
Washington, DC 20016
(Counsel for Aritaur Communications, Inc.)

Steven C. Schaffer, Esq.
Schwartz, Woods & Miller
1350 Connecticut Avenue, NW
Suite 300
Washington, DC 20036-1717
(Counsel for WMHT Educational
Telecommunications)

A. Wray Fitch, III
Gammon & Grange, PC
8280 Greensboro Drive
Seventh Floor
McLean, VA 22102-3807
(Counsel for Raymond A. Natole)

Mr. Dennis Jackson
Radio South Burlington, Inc. and Radio
Rosendale
19 Boas Lane
Wilton, CT 06897

Lauren A. Colby, Esq.
Attorney at Law
10 East Fourth Street
Post Office Box 113
Frederick, MD 21705
(Counsel for Eric P. Straus)

Erwin G. Krasnow, Esq.
Shook, Hardy & Bacon, LLP
600 14th Street, NW
Suite 800
Washington, DC 20005
(Counsel for David M. Fleisher & Melissa
M. Krantz)

Lewis J. Paper, Esq.
Harold K. McCombs, Jr., Esq.
Dickstein Shapiro Morin & Oshinsky, LLP.
2101 L Street, NW
Washington, DC 20037-1526
(Counsel for Hawkeye Communications,
Inc.)

Gregory L. Masters, Esq.
Wiley, Rein & Fielding
1776 K Street, NW
Washington, DC 20006
(Counsel for Rosen Broadcasting, Inc.)

Barry A. Friedman, Esq.
Thompson, Hine & Flory
1920 N Street, NW
Suite 800
Washington, DC 20036
(Counsel for Marist College)



Bruce A. Eisen, Esq.
Kaye, Scholer, Fierman, Hays and Handler,
LLP.
90 I 15th Street, NW
Suite 1100
Washington, DC 20005
(Counsel for Historic Hudson Valley Radio,
Inc.)

Margaret L. Miller
Dow, Lohnes & Albertson, PLLC
1200 New Hampshire Avenue, N.W.
Suite 800
Washington, D.C. 20036-6802
(Counsel to SUNY)


