
 
 

March 4, 2002 
 
 

Ex Parte Communication 
 

 
Mr. William F. Caton 
Acting Secretary 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, D.C. 20445 
 
 Re:   IB Docket No. 95-91 
   
 
Dear Mr. Caton: 
 
 On December 21, 2001, XM Satellite Radio, Inc. (“XM”) told the Commission 
that “XM has no intent to originate local programming from its repeaters.”  Reply 
Comments of XM Satellite Radio, Inc., IB Docket No. 95-91, Dec. 21, 2001, at 21-22.  
Today, we report that XM has recently obtained a patent on technology intended to do 
precisely what XM told the Commission it would not – use its growing network of 
terrestrial repeaters to provide locally differentiated advertising and programming.   
 

XM’s promise to the Commission was not a casual utterance; its statement is in 
line with repeated assurances XM made to the Commission that the sole use of its 
network of terrestrial repeaters would be to fill in gaps in satellite coverage.  A summary 
of XM’s commitments not to use its repeaters to provide local programming is attached. 1  
Indeed, the Commission made clear that it would authorize repeaters only to overcome 
“the effects of signal blockage and multipath interference.”  Digital Audio Radio Satellite 
                                                 
1 The other SDARS licensee, Sirius Satellite Radio, Inc., has made similar 
representations. See, e.g., Letter from Robert D. Briskman, Technical Executive, Sirius to 
Magalie Roman Salas, Secretary, FCC, July 24, 2001 at 3; Reply Comments of Sirius, In 
the Matter of Authorization of Satellite Digital Audio Radio Service Terrestrial Repeaters 
Network, IB Docket No. 95-91, Dec. 21, 2001 at 12; Comments of Sirius, IB Docket No. 
95-91, Dec. 14, 2001 at 27; Supplemental Comments of Sirius, IB Docket No. 95-91, Jan. 
18, 2000, at Exhibit 3; Comments of CD Radio, Inc. (now Sirius), IB Docket No. 95-91, 
June 13, 1997 at 2. 
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Service, 12 FCC Rcd 5754, 5811 (1997).  The Commission accordingly conditioned the 
Special Temporary Authority granted XM last year to operate repeaters on their not being 
used to insert local programming.2 
 
 Despite these repeated commitments to the Commission, it now appears that XM 
has entirely different intentions for its repeaters.  On February 12, 2002, XM was issued a 
patent for a process specifically designed to use terrestrial repeaters to “provide 
geographically targeted broadcast data, such as weather, sports scores, advertisements 
and the like.”  To put it bluntly, while XM was telling the Commission that it had no 
plans to use repeaters other than to fill gaps, it was actively developing technology 
specifically intended to use repeaters to provide locally differentiated material. 
 
 XM’s previously undisclosed efforts to develop local origination technology 
should lead the Commission to do two things.   
 
• First, the Commission should consider, in light of this disclosure, whether it can 

continue to accept XM’s assertions that gaps in satellite distribution necessitated 
the construction of a repeater network containing far more repeaters, many of 
which operate at very high power levels, than XM originally specified.  For 
example, just in Boston, XM has now built over 60 high-powered repeaters, more 
than the number of full-power radio stations in that market.  Indeed, the 
Commission should not grant permanent licenses for XM repeaters, or extend the 
STA for those repeaters, without a specific showing by XM that each repeater is 
in fact required to correct a gap in satellite distribution. 

 
• Second, the Commission should condition the licenses for any terrestrial repeaters 

for SDARS service on an iron-clad commitment that they will not be used to 
permit locally differentiated programming. 

 
*  *  * 

 
 On February 12, 2002, the United States Patent Office issued patent number US 
6,347,216 B1 to XM Satellite Radio, Inc.  Attached is a copy of that patent entitled 
Method and System for Providing Geographic Specific Services in a Satellite 
Communications Network.  As described in the patent, an XM terrestrial repeater 
“retransmits the composite signal [from the satellite] with a unique transmitter 
identification number which indicates the identity of the repeater.”3   
 

                                                 
2 XM’s Application for Special Temporary Authority to Operate Satellite Digital Audio 
Radio Service Complimentary Terrestrial Repeaters, Order and Authorization, DA 01-
2172 (rel. September 17, 2001).  The XM STA will expire March 18, 2002. 
3 U.S. Patent No. US 6,347,216 B1, p. 1. 
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“Upon reception of the composite signal [i.e., the satellite signal 
augmented with repeater ID number] from the terrestrial repeater, a 
receiver determines the current geographical location of the receiver based 
on the transmitter identification number.  The receiver then compares the 
current location of the receiver to header information . . . carried within 
the data channels to select geographically targeted information in the data 
channels.  The receiver then provides the selected information to a user of 
the receiver so that user may receive services directed to audiences in the 
geographic location of the receiver.”4 

 
 Thus, XM contemplates a system where locally targeted data streams will be 
distributed through repeaters on data channels multiplexed with the main XM program 
information, each of which will be individually targeted to a specific location.  The patent 
explains that, based on the current geographic location of the receiver, the  
 

“receiver then provides the selected information within the data channel to 
a user of the receiver so that [the] user may access services that are 
directed to audiences in the general location of the receiver.  This feature 
would be transparent to the user.  Accordingly, the receiver can provide 
geographically targeted broadcast data, such as weather, sports scores, 
advertisements and the like, to subscribers.”5 

 
 Simply put, the XM patent is for a system under which an apparently unlimited 
number of local program streams could be developed by XM, and originated either in 
local markets or elsewhere.6  These streams of local information would then be 
transmitted along with XM’s satellite program stream.  The XM terrestrial repeaters 
would then add a geographic identifier to the data transmitted from the satellite.  The XM 
receiver would then use that geographic information to provide a local radio service, in 
stark contrast to XM’s repeated commitments to the Commission that its plans were for a 
national service only.   
 

Even if the local programming information is not added to the program steam at 
the repeater, the geographic identifier that “triggers” the receiver to play that information 
will be, thus providing XM with a system of local origination through its repeaters.  
Indeed, there does not appear to be any reason for XM to require repeaters to add 
geographic identifying signals other than to activate this local origination scheme.   
 
 At no time has XM indicated to the Commission that it intends to provide a 
locally targeted service.  Instead, the entire and consistent focus of the proposals of the 
SDARS licensees has been a national service.  The huge increase in the number of 

                                                 
4 Id. (emphasis added). 
5 Id., columns 3-4 (intermediate references omitted; emphasis added). 
6 Indeed, because of the very large number of repeaters XM has built in urban markets, 
advertising and other information could be directed at very small areas. 
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terrestrial repeaters XM in particular has built has been explained entirely as being 
necessitated by greater than anticipated transmission difficulties.7  It now appears that 
XM has been instead pursuing a different goal – providing a local service.  While to be 
sure, the issuance of the patent does not itself signify that XM will provide locally 
differentiated service through its repeaters, the Commission must assume that XM did not 
invest substantial resources to develop this technology without intending to use it. 
 
 This is not the first time that an SDARS applicant has told the FCC one thing, 
while in fact intending to do something else.8  At a minimum, the XM patent raises 
questions about whether XM’s explanations of its need for terrestrial repeaters and its 
intended use of them were truthful and complete.  See Section 1.17 of the Commission’s 
Rules, 47 C.F.R. § 1.17.  At a minimum, the Commission should require XM to provide 
specific information demonstrating the need for each repeater before the Commission 
either grants a permanent repeater license or extends XM’s STA. 
 
 The now-revealed XM patent makes it even more important that the Commission 
limit the use of SDARS terrestrial repeaters to make sure that the same programming is 
being transmitted to and played at the same time by all receivers throughout the entire 
SDARS networks.  We urge the FCC to adopt the no-local origination clause in the 
current STAs: 
 

“SDARS terrestrial repeaters may not originate any programming and are 
restricted to the simultaneous retransmission of the complete programming, and 
only that programming, transmitted by the satellite directly to the SDARS 
subscriber’s receivers.” 

 
 
In other words, lest there be any question now or in the future, gap fillers should not be 
allowed to originate or distribute locally differentiated programming.  We urge the 
Commission to ensure that SDARS licensees are precluded from using this patent or any 
other method of deploying a terrestrial-based, satellite supplemented local radio service. 
 
       Respectfully submitted, 

        
       Jack N. Goodman 
 

                                                 
7Comments of XM, In the Matter of Request for Special Temporary Authority to Operate 
Digital Audio Radio Service Terrestrial Repeaters, FCC File No. SAT-STA-20010712-
00063; IB Docket No. 95-91, Aug. 31, 2001 at 1-2. 
8 See Letter from Henry L. Baumann, Senior Vice President and General Counsel, NAB, 
to Magalie Roman Salas, Secretary, FCC, October 8, 1998.   
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Attachments 
 
cc: The Honorable Michael Powell 
 The Honorable Kathleen Q. Abernathy 
 The Honorable Michael J. Copps 
 The Honorable Kevin Martin 
 Donald Abelson, Chief, International Bureau 
 Roy Stewart, Chief, Mass Media Bureau 
 Kenneth Ferree, Chief, Cable Services Bureau 
 



XM’S STATEMENTS CONCERNING THE USES OF ITS REPEATERS 
 
• “XM Radio has no intent to originate local programming or to store programming 

at a repeater.”  Reply Comments of XM, In the Matter of Authorization of 
Satellite Digital Audio Radio Service Terrestrial Repeaters Network, IB Docket 
No. 95-91, Dec. 21, 2001 at 21.  

 
• “XM Radio has no intent to originate local programming from its repeaters.  XM 

Radio believes that both the language suggested in the Public Notice and the 
language used in the STA orders that NAB prefers adequately conveys that DARS 
repeaters cannot be used to originate local programming.”  Id. at 22.   

 
• “Terrestrial broadcasters have expressed concerns from DARS competition, 

particularly if the repeaters are used to originate local programming and 
advertising.  XM Radio has stated that it will not use its repeaters to originate 
local programming.”  Comments of XM, IB Docket No. 95-91, Dec. 14, 2001 at 
3. 

 
• “XM Radio supports the Commission’s proposal to limit transmissions from 

repeaters to only that programming that is transmitted by an authorized DARS 
satellite and to require that the satellite and repeater signal are received nearly 
simultaneous by subscribers.  XM Radio continues to support this concept, as it 
has throughout the DARS rulemaking proceeding.  Adoption of this proposal 
should appease the concerns of the terrestrial broadcast industry that DARS 
licensees seek to use repeaters to originate local programming and create 
independent terrestrial radio networks.”  Id. at 12. 

 
• “During all this time DARS licensees have always been candid and consistent in 

their plans for repeaters.”  Id. at 2. 
 

• “A key element of providing a high-quality audio service has always been the 
operation of terrestrial repeaters in urban areas, to assure listeners that they will 
reliably receive the XM Radio signal even under conditions where reception of a 
satellite signal is impaired.”  Comments of XM, In the Matter of Request for 
Special Temporary Authority to Operate Digital Audio Radio Service Terrestrial 
Repeaters, FCC File No. SAT-STA-20010712-00063; IB Docket No. 95-91, Aug. 
31, 2001 at 1-2. 

 
• “XM radio has consistently reasserted its intention that the repeaters will only 

simultaneously rebroadcast the programming from its satellites.” Id. at 3. 
 
• “Contrary to the claims of commenters, XM Radio has always been candid and 

consistent in its plans for repeaters.” Id. at 4. 
 
• “Consistent with the Commission’s March 1997 Further Notice of Proposed 

Rulemaking, XM Radio will operate ‘gap-filler’ terrestrial repeaters as part of its 
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DARS network to overcome the effects of signal blockage and multipath 
interference.”  Letter from Lon C. Levin, Senior Vice President, XM to Magalie 
Roman Salas, Secretary, FCC, July 12, 2001 (requesting STA for 168 terrestrial 
repeaters operating at EIRP between greater than 10 kW and 40 kW and 610 
terrestrial repeaters operating at EIRP between greater than 2 kW and 10 kW) at 
1. 

 
• “XM Radio also certifies that its terrestrial repeaters will not be used to originate 

programming or transmit signals other than those received from its satellite.” Id. 
at 2.    

 
• “Terrestrial repeaters shall not be used to originate local programming not also 

transmitted from authorized DARS satellites.”  Letter from Bruce Jacobs, Counsel 
for XM to Magalie Roman Salas, Secretary, FCC, April 25, 2001 at Exhibit 1 
(proposing language for final terrestrial repeater service rules). 

 
• “[XM] does not object to the Commission’s proposal to prohibit the use of 

terrestrial repeaters to transmit locally originated programming . . . Throughout 
the Commission’s rulemaking and licensing process, [XM] has advocated the use 
of DARS to provide a high-quality, nationwide service.”  Comments of American 
Mobile Radio Corporation (now XM), IB Docket No. 95-91, June 13, 1997 at 1-2. 

 
• “Any spectrum devoted to the retransmission of satellite delivered programming 

should be permitted only to improve the link margin in difficult propagation 
environments and not as a service in and of itself.”  Joint Comments of American 
Mobile Radio Corporation (now XM), Satellite CD Radio, Inc. (now Sirius), et 
al., IB Docket No. 95-91, Sept. 15, 1995 at 2. 

 
  
 
 






















