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VIA HAND DELIVERY EX PARTE

Mr. William Caton
Acting Secretary
Federal Communications Commission
445 12'h Street, S.W.
Washington, D.C. 20554

Re: Notification of Ex Parte Communication in ET Docket 98-20¥RM-9147;
RM-9245; Applications of Broadwave USA et aI., PDC Broadband
Corporation, and Satellite Receivers, Ltd., to provide a fixed service in the
12.2-12.7 GHz Band; Requests of Broadwave USA et al. (DA 99-494), PDC
Broadband Corporation (DA 00-1841), and Satellite Receivers, Ltd. (DA 00
2134) for Waiver of Part 101 Rules.

Dear Mr. Caton:

On February 27,2002, Sophia Collier, Chula Reynolds, and Antoinette Cook
Bush of Northpoint Technology, Ltd. ("Northpoint"), met with Commissioner Abernathy,
her senior legal advisor Bryan Tramont, and her special assistant Jason Scism. The
purpose of the meeting was to discuss Northpoint's pending applications to provide
terrestrial wireless service in the 12.2-12.7 GHz spectrum. Attachments A, C & D to this
letter were distributed at the meeting.

Northpoint reviewed the recent Supreme Court and D.C. Circuit decisions
supporting Northpoint's position that the ORBIT act prohibits auctions in the 12.2 - 12.7
GHz Band, as summarized in attachment A. Northpoint also noted that the Commission
recently granted Boeing's waiver application for a non-traditional use of 500 MHz ofKu
Band spectrum without calling for competing applications or holding an auction, as
summarized in attachment B (which was not distributed at the meeting).

Northpoint reiterated its suggestion that the Commission adopt e.p.f.d. limits as
the sharing criterion for terrestrial service in the 12.2-12.7 GHz spectrum and noted that
DirecTV has also proposed an e.p.f.d. level. Northpoint's e.p.f.d limit is based on a 10%
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unavailability criterion (equivalent to 20 dB CII ratio). DirecTV's limit is based on a
2.86% unavailability criterion. A comparison is found in attachment C. Northpoint also
distributed attachment D, which contains an excerpt from an EchoStar Satellite Corp.
filing supporting Northpoint's underlying concept that the e.p.f.d. limit should be based
on a 20 db CII standard.

Finally, Northpoint advocated that the Commission seek a "win-win-win" in
Docket 98-206 to accommodate multiple parties seeking spectrum. To accomplish this
goal Northpoint suggested that the Commission should grant its pending waiver
applications and then conduct a separate proceeding to determine if other companies have
technologies that can share spectrum with DBS and NGSO operators.

Eighteen copies of this letter are enclosed - two for inclusion in each of the
above-referenced files. Please contact me if you have any questions.

Yours sincerely,

f1~17M£r.o e
JAROZen~
Counsel/or Northpoint Technology, Ltd.
and Broadwave USA, Inc.

cc: Commissioner Kathleen Abernathy
Bryan Tramont
Jason Scism

---- ------ ---------
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Recent Supreme Court and D.C. Circuit Decisions Support the
Conclusion that the ORBIT Act Prohibits Auctions

in the 12.2 - 12.7 GHz Band

• The ORBIT Act clearly prohibits auctions of "spectrum used for the provision of
international or global satellite communication services."

• The D.C. Circuit in the NPR case stated that when a statute made a distinction between
the "nature of the station" and the "part ofthe spectrum" the FCC must honor that
distinction.

- ORBIT clearly identified a "part of the spectrum" not a "station"

• The Supreme Court in the Pole Attachment case affirmed that the FCC is required to
apply the literal words of the law when the law distinguishes between "who" and "what"
-- a character that does not change "whether or not it does other things as well."

- Text from case: "Because "by" limits pole attachments by who is doing the
attaching, not by what is attached, an attachment by a "cable television system" is
an attachment "by" that system whether or not it does other things as well."

- Thus, once "spectrum" is used "for" the provision of international of global satellite
systems, it may not ever be auctioned, regardless of"whether or not it does other
things as well."



Commission Inexplicably Granted Boeing's Waiver Application for
1000 MHz of Ku-Band Spectrum Without Calling for Competing

Applications

Boeing sought & received authorization to provide two-way broadband
"entertainment and data services to passengers and crew on commercial and
private aircraft" in the 14.0-14.5 GHz and 1f.7-12.2 GHz spectrum (in 12
months!).

The spectrum at issue is the subject of ET Docket 98-206 and related
proceedings for licensing terrestrial and NGSO FSS services in the Ku-band.

At least one commente, (Lockheed Martin Corp.) specifically suggested
deferring processing of Boeing's application in order for the FCC to conduct a
comprehensive rulemaking on Boeing's proposed new service and possibly
other new uses of the Ku-band.

FCC declined to initiate rulemaking on secondary, non-conforming, and other
possible new uses of the Ku-band.

FCC never opened a filing window or otherwise called for competing
applications to provide the proposed service.

FCC never proposed auctioning the right to use the desired spectrum for the
proposed new service.

Attachment B



Proposal (EPFD - 4 kHz)
City DirecTV Northpoint Difference

Miami, FI -174.3 -166.7 7.6
Washington,
DC -175.8 -170.5 5.3
Chicago,IL -176.9 -170.5 6.4
Los Angeles,
CA -178.2 -173 5.2
Seattle, WA -180.6 -173 7.6

---- - - '--'--------------
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! Establishing the Correct Interference Criterion

• "Echostar estimates that a more acceptable Carrier-to-Interference
level would be at least 20 dB (equal to the cross polarization isolation
level of the Low Noise Block Down Converter with Integrated
Feedhorn)." (Opposition of Echostar Communications Corporation,
RM 9245, April 20, 1998, page 9)
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