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September 21, 2000

FACSIMILE AND U.S. MAIL

Ross W. Wooten, Esq.
T. Wade Welch & Associates
2401 Fountwinview, Suite 215
Houston, Texas 77057

Dear Mr. Wooten:

This letter follows up on the phone call 1 made.to you on Tuesday, September 19, 2000,
which you have not returned, N

We have received EchoStar's responses to Diree TV 's First Set of Requests for a

Admission. We note that, aithough the Proof of Service states that the Requests were sent by

mail on September 8, 2000, and are accompanied by a letter from you dated September 8, 2000,
neither this office nor Featherstone DeSisto received these responses until September 15, 2000
Thomson’s counsel didn't recetve its copy of the responses until September 18, 2000.

In any case, EchoStar’s responses to the first two requests for admission are deficient.
Request for Admission Number One asks EchoStar to admit that Charlie Ergen was accurately
quoted in the reference to the Denver Post article. The mere fact that the event being reported
occurred approximately three years prior w the date of these requests does not justify EchoStar's
failure © respond. Did anyone ask Mr. Ergen if he was quoted correctly? Rule 36 would seem
10 require that, at the very least, as part of the reasonable inquiry EchoStar must make before

Chicage Longon | New York ' washington O.C.
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KIRKLAND & ELLIS

Ross W. Wooten, Esq.
September 21, 2000
Page 2

stating that it can neither admit nor deny a request to admit. Your response reveals no such
Inquiry.

EchoStar gives an evasive non-response to Request for Admission Number Two, which
sraightforwardly asks EchoStar 1o admit that it competes with cable for subscribers. EchoStar
responds that it does “compete directly with cable for satellite subscribers.™ This response does
not fairly meet the substance of the request. DirecTV asked whether or not EchoStar competes
with cable for subscribers, regardless of whether the subscriber in question currently subscribes
10 cable or to satellite TV service. Moreover, EchoStar’s objection that this request is somehow
“vague and ambiguous™ is not plausibie. After all, Requests for Admission Three, Four, Five
and Six are stated in exactly the same form as this Request for Admission, Number Two, yer,
curiously, there was no “vague and ambiguous” objection to these. '

Please advise me by no lazer than the close of business on Monday, September 25, 2000,
as 1o whether you will suppiement these responses by doing the reasonable inquiry required in
response to Request for Admission Number One and by straightforwardly admitting or denying
Request for Admission Number Two as it is stated. If] do not hear from you by then, Diree TV
will file a motion to compel further responses before the Magistrate.

If you have any questions, please do not hesitate 1o call,

CIH:ire
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T.WADE WELCH & ASSOCIATES

ATTORNEYS AT LAW
2401 FOUNTAINVIEW, SUITE 215
HOUSTON, TEXAS 77057
(713) 932434
FAX (719%) 9524994

ROSS W. WOOTEN )
September 14, 2000

VIA FACSIMILE & 1.8, MAIL

John A. DeSisto, Esq.

Featherstone DeSisto, LLP

600 17th Street, Suite 2400 i
Denver, CO 80202 = :

RE:  Case No. 00-K-212; EchoStar Communications Corp., et al. v. DirectTV, et al.,
United States Dismrict Court, District of Colorado. - .

Dear Mr. DeSisto:

Enclosed please find *Plaintiffs’ First Amended Responses to DirecTV’s and Hughes® First
Set of Requests for Admissions”.

If you have any questions, piease do not hesitate to contact me.

Sincere}

Poirrier \

Assistant o Ross W, Wooten

frpp
Enclosure : ,
gL
Bruce Featherstone Daniel Wall
 Jeffrey S. Davidson , Gregory J. Kerwin
Alexander F. MacKimon James R. Lofus, T
Y. Thomas Rosch
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF-COLORADO

Civil Acuon No. 00-K-212
ECHOSTAR COMMUNICATIONS CORPORATION, et. al,,
Plaintiffs,
v.
DIRECTY Enterprises, Inc., et al.,
Defendmats. s

PLAINTIFFS’ FIRST AMENDED RESPONSES TO DIRECTV'S AND HUGHES'
FIRST SET OF REQUESTS FOR ADMISSIONS

In accordance with Rule 36 of the Federal Rules of Civil Procedure, Plaintiffs EchoStar
Stellite Corporation (“ESC™), EchoStar Communications Corporation (“ECC™), and EchoStar
TuhmbgyCorpouﬁm(“ETthuwbymemd:mmdedrswmuwDefmdemBCW.
Inc., DIRECTYV Enterprises, Inc., DIRECTV Merchandising, Inc., DIRECTV Operations, Inc., and
Hughes™* (collectively “DIRECTV™) First Set of Requests for Admissions (the “Requests”).

Plaintiffs restate their objections to DIRECTV's Requests as stated in Plaintifh’ original -
responses, sud specifically incorporate those objections as if fully stated herein. Plaintiffs do not
intend to alter their original respanses to DIRECTVs First Set of Roquests for Admissions, except

as amended below.

' Piaintiffs named “Hughes Network Systzms” in their Cotmplaint. DIRECTV responded

.thud:aemmmhlegﬂmntymdthn“ﬁughsmmmacgrpmmon is the proper party.
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1. Admit that Charlie Ergen stated the following on or sbout October 5, 1997: *You
can't back down when the czble bully starts demanding your lunch money,” as quoted in the
attached Denver Post article. (Exhibit A)

Amended Apswer:

After conducting a reasonable investigation, Plaintiffs cannot verify that Mr. Charies Ergen
made the statement that is attributed o him in the October 5, 1997 Denver Post Article, and so

therefore Plaintiffs deny this request for admission,

2 Admit that EchoStar competes with cable for subscribers.
Amended Answer:
Plaintiffs object that this request for admission is vague, ambiguous, and contains insufficient
‘ information, such that any response given by Plaintiffs may be misleading in light of the
| objectionabie request. Subjeﬁtoﬂutfurmenﬁomd objection, Plaintiffs respond as follows.
Plaintiffs cannot fairiy respond to this request as it involves a question of fact and/or a mixed
question of fact and law, which is for the Court and/or jury to decide. Whether or not Plaintiffs
compete with “cable” depends on bow the Court and/or jury determipe the relevant product and
goographical market, and caz also depend on & variety of other factors, such ss location, offerings,
¢tc. There is not encugh information in this request which would allow Plaintiffs to admit or dexy,

and so Plaintiffs deny this request for admission.

FCC000000146

é

. . wm. ~ FOR PUBLIC INSPECTION




3 Admit that EchoStar competes with C-Band satellite for sub;m‘bm

Amended Apswer:

Plaintiffs object that this request for admission is vague, ambiguous, and contains insufficient
information, such that any respopse given by Plaintiffs may be misieading in light of the
objestionable request  Subject to the aforementioned objection, Plaintiffs deny this request for

admission.

4. Admit that EchoStar competes with Multicharmel Multipoint Distribution Service for

Amended Answer: -

Plaintiffs object that thisrequest for admission is vague, ambiguous, and contains insuffcient
information, such that any response given by Plaintiffs may be misieading in light of the
objectionable request. Subject to the aforementioned objection, Plaintiffy deny this request for

misgion.

5. Admit that BchoStar comapetes with Satellits Master Antenna TV for subscribers.
..
Plaintiffs object that this request for admission is vague, ambiguous, and contains insufficient
'
information, such that any respomse given by Plaintiffs may be misleading in light of the
objectionable request. Subject to the aforementioned ob;iecﬁon. Pleintiffs deny this request for

admission.
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Submitted this _Zday of LA 2000.

T. WADE WELCH & ASSOCIATES

T. Wade Welch

2401 Fountainview, Suite 215
Houstor, Texas 77057

(713) 952-4334

(713) 9524994 (fax)

SQUIRES, SANDERS & DEMPSEY LLP.

Mark A, Nadesu
40 North Central Avenue, Suite 2700
Phoenix, Arizona 85004
(602) 5284000
(602) 253-3129 (fax)
ATTORNEYS FOR PLAINTIFFS
Plaintiffs’ Address:
David K. Moskowitz, Esq.
General Counsel and Vice President
EchoStar Communications Carporation
EchoStar Satellite Corporation
EchoStar Technologies Corporation
5701 S. Santa Fe
Linleton, Colorado 80120
4
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[ bereby certify that on this the j” day of "Qcﬂ?/ 2000, atrue and

correct copy of the foregoing has been forwarded via U.S. Mail to the following attorney(s) of

recond, in accordance with the Federal Rules of Civil Procedure:

Bruce A. Featherstone, Esq.

John A. Desisto, Esq.

Featherstope Desisto LLP

600 17th Street, Suite 2400 .
Denver, Colorado 80202 -

Jefirey §. Davidson™ - -
Alexander F. MacKinnon
Kirkland & Ellis

777 South Figueroa

Los Angeles, California 90017
J. Thomas Rosch

Daniel Wall
Latham & Watkins

505 Montgomery Street, Suite 1900
San Francisco; California 94111-2562

Attorneys for DIRECTV and HUGHES

1801 Califoroia Street, Suite 4200
Denver, Calorado 80202-2641

James B Loftis, I :
Gibson, Dunn & Crutcher LLP :

1050 Connecticut Avemue, N.W.

Washington, D.C. 20036

Attorneys.for Thomson Consumer E

~Z

Ross W. Wooten
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Message:

Louoet

"T.WADE WELCH & ASSOCIATES
ATTORNEYI AT LAW
2401 FOUNTAINVIEW, SUTTE 215
HOUSTON, TEXAS TH0S7
{N3) Mal3I4
FAX (T13) 9534904

FACSIMILE TRANSMITTAL COVER SHEET
467

DATE: October 5, 2000

THE FOLLOWING TRANSMITTAL IS ADDRESSED TO:

Fxx Number

TO . ) Company
Jobn A. Desisto Featherstons Deaises LLP 303-626-7101
Eric C. Licbler Kirkland & Ellis 213-680-8500

e

THE TRANSMITTAL IS BEING SENT FROM:

NAME: Rosus W, _Wooten

RE: Echogary, DivecTV. oL &,

TOTAL NUMBER OF PACES (INCLUDING COVER SHEET): 7

IF YOU DO NOT RECEIVE ALL THE PAGES OR [F ANY ARE UNCLEAR, PLEASE
NOTIFY THE OFFICE AS SOON AS POSSIBLE AT (713) 9524334,

The inlormation contuined i this incsimile is sttarnay priviieged and coathiential Isformstion intendad for
he um of the WMdividual ar encty hamed above. IT the render of this message 5 50t the ntended recipieat,
Yom are hereiry sovified that azy disseminatien, ditiribuiion or copy of thiy commusaicstion s strictly
prohibited and will ba considersd as 2 tartieons interiersacy ia sur soufiiential busincs relationships. [ you

mmummum.mhmwmuwm-mmmm
BemAge to 04 At (he sbove sdévese vin the U.S. Postal Service. Thank you

X
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- T.WADE WELCH & ASSOCIATES

ATTORNEYS AT AW
2401 FOUNTAINVIEW, SUTTX 215

718 992834

X (713) PI24P
ROSS W. WOOTEN

October §, 2000
VA U5 MAIL
Jobm A. Desisto, Bsq. Gregory 1. Kewin, Bag.
Peaatherstons Desisto LLP Gibson, Dunn & Crutcher LLP .
600 1 7th Street, Suite 2400 o 1301 California Street, Suite 4200
Denver, Colorado 30202 Denver, Colorada 30202-2641
Eric C. Liebeler, Esq. Jumes R. Loftis, IIl, Bag.
Kirkiand & Eilis Gibscn, Durmn & Crutcher LLP
777 Sotith Figueroa 1050 Cormecticut Avenue, N.W. -
Los Angeles, Californis 50017 Waskington, D.C. 20036

RE: . Case No. 00-K-212 Echostar Communications Corp., et al. v. DirectTV, et al,
 Dear Counsal:

By scrving their discovery responses on October 4, 2000, Plaintiffs did not intend to replace
or alter their original Responses to DIRECTV"3 First Set of Requests for Admissions in say way.
Theeefare, the Octobar 4 responses shoald have been labeled a3 upplemental responses rather tan
amendad responsse. I have cticlosed & corrected opy. -

Ifyouhueanymnlmdonoth-iﬁuwuﬂ;

i
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action Na. 00-K-212

ECHOSTAR COMMUNICATIONS CORPORATION, et al,
Plaintifhs,

.

DIRECTV ENTERPRISES, INC., ct. al., -
Detendans.

PLAINTIFFS' FIRST SUPPLEMENTAL RESPONSRES TO DIRECTV'S AND HUGHES?
FIRST SET OF REQUESTS FOR ADMISSIONS

_ In sccordance with Rule 36 of the Pederal Rules of Civil Procsdure, Plaintifh EchoStar
Satsllits Corporation (“ESC™). BehoStar Cammunications Corporstion ("BCC™, and EchoStr
Tochuology Corporation (“ETC™) hereby scrvo thoir supplemental respanses to Defendants
nm.m.nmwﬂm.nmmwmm.nm
Operations, Inc., anA Fughes*! (collectively “DIRECTV™) First Set of Raquests for Admissions (the
Romer. -

Plaimifts regtate thoix objectians to DIRBCTV's Requosts a8 stazed in PlsintifB’ criginal
responses, and spacifically mcatporats those objections ss if fully stated berein, Plaintiffs do not
intend % alter their original responses to DIRECTV"s Fixst Set of Requests for Admissions, except
s Jupplemented below,

: ' Plaintiffs nxmed “Hughes Network Systems™ in their Complaint. DIRBCTV responded
mnmcelsnonnhlqﬂenﬁtymdw“ﬂnghsmm:uiu Corporation” Ls the proper party.
3

e ————
“ys000°

e FCC000000153

e

FORPUBLIC INSPECTION.. .




o YT EsEasTOM 3E3TD L% AW assec T R S

FIRST SUPPFLEMENTAL RESPONSES

1. Admit that Charlie Ergen stted the fullowing on o about October 5, 197: You

unﬁhckdomwbm&oe&kwnymdmmﬂumhmdlmcy,'u uoted it the
attached Denrver Post articls, (Exhibit A) ¥

Supplemshial Answer:

Alfter condusting & reascnable investigation, Plaiztifh camot verify that Mz. Chasles Ergeg
mmmmwgummdmmmhmo@ws. 1997 Denver Post Article, 1d 10
therefore Plaintiffs deay tis request for sdmission. )

2. Admit that BchoStar competes with osble for subscribers. -

Savplenental Angwer: ' -

Plaintifls object that this request for sdrission is vague, smbiguous, snd contains insufficient
information, such that apy response given by Plaintiffy may be misleading in light of the
objectionable request. Subject (o the aforementioned objection, Plaintifhs respond as foliows.

Plaintiffs cannaot fuirly respond to this request as it invoives s question of fact and/or a mixsd
question of fact and. lew, which 1§ for the Coart sodor jury o decid. Whether or not Plaintiffs
compets with “cabie™ depeads on bow the Court and/or jury determine the rolevant product and
gnpmﬁdmﬂﬂm“bpdmnwﬁmﬁmmm“hcnﬂmoﬂnha
olc. Thmhmtmn‘hinbmlﬁninﬁsmwlﬁchwuldaﬂowﬂlindﬁm admnit or denyy,
aud 0 Phaintifls deny this Tequest for admission,

2
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1 Admit that EchoStar competes with C-Band satellite for subscribers.
. S
Plaintiffs object that this request for admission is vagae, ambiguous, and contains ingufficient
nformation, such that any resperss given by Plaintifh may be misleading In light of the
objectionable request. Subject 10 the aforemcntioned objection, Plaintifhs deay this request for
tnissi

4. Admit thatEchoStar competes with Miltichanne Multipoine Diseribution Secvice for
subacribars.

Suppltmentsl Apgwer;

Plainziffs object thal this requast for admistion is vague, ambiguous, and contains insufficient
iaformation, such that any respouse given by Plaintiffh may be misleading in light of the
objectionable request. Subject to the aforementioned objection, Plaintiffs dexry this roquest foc
admission.

S.  Admit that BchoStar corxpetss with Sstellit= Master Antenna TV for subscribers.
Snupleroental Apreers ‘
Plaintif? object that this request for admission is vague, ambiguous, snd contsins insufficient
mmlﬁmwmﬂaympmﬁvubmelybendﬂedbghﬁgmdﬁn
cbjectionable requsst. Subject w the aforcmentioned objection, Plalstiffs deny this roquest for
misai

—-1}.
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Submitted this <" day of __dcﬁﬁ ¢r 2000.

David X. Moskowitz, Baq.

General Counsel znd Vice President
EchoStar Comprumicstions Corporation
EchoSter Sueilite Corpoeation
BchaStar Technologies Corporation
5701 S. Saus Fe

Littleton, Colorado 80120

T. WADE WELCH & ASSOCIATES

b ‘

T. Wads Weikch

2401 Fountaimview, Sulte 215
Houston, Taxss 77057

(713) 9514334 :
{713) 9524954 (fux) -

SQUIRES, SANDERS & DEMPSEY L.L.7.
Mark A. Nadesu o

40 Narth Ceatral Avenus, Suite 2700 -
Phoenix, Atirona 85004

(502) 528.4000 -
(502) 253-8129 (fax)

ATTORNEYS FOR PLAINTIFFS
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CERTTEICATE QF SERVICE
1 hereby certify that on this the jﬁday of &I{'A”

corpest copy of the foregoing hae besn forwarded via US. Mail 1 the following sttomey(s) of

_, 2000, a true and

record, in accordance with the Federal Rulcs of Civil Procedurs:

Bruce A, Featherstone, Baq.
Johm A_ Desisto, Baq.
Featherstone Desisio LLP
£00 1 7th Strest, Suite 2400 L
Denver, Colorado 80202

Jeffrey S. Davidaon
Alsuander B, MacKinnoa
Kirkimnd & Hlis '
777 South Figueroe

Los Angeles, Califormia 90017

1. Thowas Rosch

Daaisl Wall

Latham & Watkding

505 Moatgomery Styeet, Suite 1500
San Francisco, California 94111-2562

Attorneys for DIRECTV aad HUGHES

Gregory J. Karwin, Esq.
Gibson, Dunn & Croxcher LLY
1801 Califoraia Steet, Suite 4200
Denver, Coloradn $0203-2641

Juznes R- Loftia, 1L
Gibson, Durs & Crutcher LLP
1050 Cmn‘eﬁeummo. N.W.
Washington, D.C. 20036

Attorneys for Thomsel Consnmer

d FCC000000157
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\F-85-86 89:56 1De Pe2/82’
KIRKLAND & ELLIS | )
TT7 South Figuarus Sareet
Low AnQuiss, Cablormia 00017
Enc C. Ligbeler
Ta Cail Wrtter Direcsy: 213 $0-400 Facsimile:
(213) 880-8484 213 880-8800
Qclober 5, 2000
Via Facsimlle & U.S. Mall ]
T. Wade Weich, Esq. 3
T. Wade Welch & Associates L
2401 Fountainview, Sulte 215
Houston, TX 77057 ‘
Re:  EghoSiary, QIRECTV, No. 00-K-212
and reiated counterciaims - 3
Dear Wade:

This lsiter confms that we have met and confermed on EchoStar's amended
responses to DIRECTV's first set of requests for admission. After our discussion, you
indicated that EchoStar would stand on EchoStar's current responses.

Iindmtodtrntwewouldmbdetammwmofmobjam

and snswer on reguest number two.
Sincarely,
L

B L M .

Eric C. Liabolar
ECL:emp
A
7 ]
Chicags Landon New 'York Washingien D.C.
ot ' : .
v FCCO00000159
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T WADE WELCH & ASSOCIATES
_ ATTORNEYS AT AW
2401 FOUNTAINVIEW, SUTTE 215
HOUSTON, TEXAS 77057

(713) 9524334
FAX (713) 9524994
T. WADE WELCH
QOctober 5, 2000
VIA US. MAIL AND FACSIMILE
Eric Liebeler, Esq.
Kirkland & Eliis
777 South Figueroa Street

Los Angeles, California 90017

RE: Case No. 00-WY-212-CB; EchoStar Communications Corp., eta] v, Du'ectTV ct
“al,, United States District Court, District of Colorado.

Dear Eric:

I am in receipt of your October 5, 2000 letter regarding EchoStar's responses to your
Requests for Admissions. To clarify the matter, [ stated that as the request is currently framed it is
objecticnable. As we stated, it is vague, ambiguous, and over broad. Primarily because it does not
identify a relevant product or geographic market. If you wouid like to re-word the request to make
it more specific and include information necessary to make it a meaningful request, we will be happy
to provide a response. Please accuratety reflect our position in your certificate of conference.

If you have any questions, pleese do not hesitate to contact me.

Very truly yours,
“

~==

T. Wade Wel

cG: John A. DeSisto, Esq.
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777 South Figuema Streat
Los Angaias, CA 00017
Phone: {213) 680-8400
- Fax: {211) 680-8500

Piasse notify us immadiataly if any pages are not recaived

THE INFORMATION CONTAINED IN THIS COMMUNICATION 1§ CONFIDENTIAL, MAY BE
ATTORNEY-CLIENT PRIVILEGED, MAY CONSTITUTE INSIDE INFORMATION, AND 18 INTENORD
OMLY FOR THE USE OF THE ADDRESSSE. UNAUTHORIZED USE, DISCLOSURE OR COPYING

IS STRICTLY PROHIRITED AND MAY GE UNLAWFUL.

IF YOU HAVE RECEIVED THIS COMMUNIGATION i ERROR,

PLEABE NOTIFY US MMEDIATELY AT:
{213) $80-8400.
To: T. Wade Weloh, kaq. Mraom: EncC. Lisbeier
Compeny:  T.Wade Weich & Asaocistes Fax & 2130000800
Fax & {713) 953-4004 Direct & (213) 880-8484 -
Direst & {713) 9524204 Dela: October §, 2000
Pages: 2 (inciucing this Cover sheel) .
Message '
A
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