
IN THE UNITED STATES DISTRICT COURT
FOR THE DlSTRlCT OF COLORADO

Civil ACDOD No. OO-K-212

ECHOSTAR COMMUNICAnONS CORPORATION, a
Nevada corporation, 'I a/.,

Plaintiffs,

v.

D1RECTV ENTERPRlSES, Inc., a Oelaware corporation, 'I aI.,

Defendants.

AND RELATED COUNTERCLAIMS

DIRECTV'S AND HUGHES' MOTION TO DETERMINE
SUFFICIENCY OF PLAINTIFFS' RESPONSE

TO REQUEST FOR ADMISSION NO.2; CERTIFICATION
PURSUANT TO LOCAL RULE 7.1A

As described at length in DIRECTV's summary judgment motion, EchoStar has clearly

and unequivocally admitted on dozens of occasions in the past that satellite providers compete

with cable. In contrast here, EchoStar refuses to give a straightforward respoDSe to a simple

request for admission: «Admit that EchoStar competes with cable for subscribers." Atlirst.

EchoStar ducked by simply answering a different question than the one DIRECTV aslced. When

pressed, EchoStar withdrew that response, but added several new meridess objections qualifying

its answer. These objections are waived. They also fail on the merits.

Rule 36 requires EchoStar to give a stnightfurwartl respcDSe that "fairly meets the

substance" ofDlRECTV's request. It also requires EchoStar to state its objections within 30

·days of receiving the request, and to make its objections specific so the Court ClIll understand in
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what way the request is objectionable. EchaSrar's responses to Request For Admission No.2 do

none of these things. DIRECTV therefore asks this Court to order EchoStar to admit. or deny,

without abjecuan, Request for Admission No.2 from DIRECTV's First Set of Requesrs for

Admission. I

I. Boclqround

On August 7.2000, DIRECTV served irs fll'st set ofRequests for Admission on

EchoStar. See Ex. I to Certification Pursuant to Local Rule 7.1.' That set included five

questions asking about EchoStar's competition with ather technologies. EehoSrar answered three

of these five questions cleanly, without objection:

Request No.3: Admit that EchoStar competes with,C-BlIIId satellite for
subscribers.
Respoase: Denied.

Request No.4: Admit that EchoStar compeles with Multichannel Multipoint
Distribution Service for subscribers.
Respoase: Denied.

Request No.5: Admit that EchoSrar competes with Satellite Master Antenna TV
for subscribers.
Respo..e: Denied.

But, EchoStar was not nearly as forthcoming on an RFA that could potentially hann its case:

Request No.1; Admit that EchoStai: competes with cable for subscribers.
Respoase: EchoSrar admits that when PrimeSrar was awm:d by nable companies,
EchoSrar competed indirectly with cable (by virtue of its PrimeSrar ownership)

I DIRECTV does not ask the Court to order EchoStar to admit this request. It is up to EchoStar
to either admit the request, or to deny the request and subject itself to DIRECTV's claim for casts
if and when DlRECTV proves that EchoStar competes with cable.

, All Exhibits accompany the'Certification Pursuant to Local Rule 7.1, attal:hed to this motion.
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for salellite subscribers. Now that PrimeStar is owned by DIRECTV. EchoStar
does not compete direct!y with cable for sateWte subscribers.

Ex 2. at3·5 (emphasis added). This meaningless response was neither an admission nor a denial

of the request DlRECTV wrote; rather. EchoStar insened the word "satellite" before

'subscribers" and thus answered a different question than the one DlRECTV asked. The wbole

point of DlRECTV's question was to ascenain whether EchoStar competes for the business of

consumers who could subscribe eirher to cable or DBS service.

EchoStar also interposed boilerplate "vagueness" and "ambiguity" objections to Request

No.2. EchoStar. of course. failed to state specifically what was vague or what~ ambiguous.

DlRECTV's counsel sent EchoStar's counsel a written e"Planation of why the objections

were unfounded and asked EchoStar to supplement its response to RFA No.2.' S<!e Ex. 3.

DlRECTV did not complain about EchoStars responses to RFAs 3. 4. and 5 (the questions

asking about competition with other technologies), nor did DIRECTV ask EchoSrar to

supplement those responses,

EchoStar served amended responses on October 4. 2000.' See Ex. 4. EchoStar's new

responses again failed to cleanly admit Or deny RFA No.2. See Ex.. 4. p. 2. Instead, EchoSrar

larded its answer with new objections. not included in its original responses:

Plaintiffs cannot fairly respond to this request as it involves a question of fact and/or a
mixed question of fact and law. which is for the Coun and/or the jury to decide. Whether

: That letter also asked EchoStar to supplement the answer to Request No.1. That request is
not subject to this motion.

• The cover letter from EcboStar's counsel contains a typographical error. Although the face of
the lener reads "September 14,"' it was sent on October 4. as both the facsimile transminalline
and the verification for the responses indicate.
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Or not EchoSw competes with "cable" depends on bow the CoW'! and/or jury determ,ine
the relevant product and geographical market, and can also depend on a variety of other
factors, such as location, offerings, etc. There is not enough information in this request
which would allow Plaintiffs to admit or deny, and SO Plaintiffs deny this request for
admission.

Ex. 4, at 2. In addition, EchoStar attempted to assert, for the first time, "vagueness" and

"ambiguity" objections to RFAs 3, 4, and 5, which it had previously found not objectionable.

See Ex. 4 at 3.

The same day it received EchoStal's first amended responses, DlRECTV's counsel called

EchoStar's counsel to meet and confer. In that discussion, EchoStal's counsel indicated that

EchoStar would stand on its objections, and would provide no further response._ EchoStal'.

counsel also articulated its "vagueness' objection more fully. S•• Exs._6 and 7.

Just for good measure, EchoStar submitted yet another different response a day later, on

October 5. S•• Ex. 5. That response was the same as EchoStar's October 4 response, except that

the responses themselves were called "supplemental" responses instead of "amended" responses.

In the cover lener, EchoStar's counsel indicated that the October 4 responses were not intended to

"replace or alter" the original (September 7) response. in any way. Taken literally, EchoStar

now appears to stand on both its September 7 answer and its October 5 aDSWllr 10 RFA No.2,

even though those answers are very different.

II. Arpm.nt

Rule 36 requires a party on whom requests for admission are served to respond by

admitting or denying in a way that "fairly meets the substance of the request." Se. Fed. R. Civ.

P. 36(a). Strictly speaking, Rule 36 is not a discovery procedure. S•• SA C. Wriiht, A. Miller

& R. Marcus, Federal Practice and Procedure: Civil2d §2253 at p. 524. Rather, it functions to
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define and limit the maners in controversy between the parties. See Fed. R. Civ. P. 36, Advisory

Comminee Notes on 1970 Amendment; see also SA C. Wright, A. Miller & R. Marcus, Federal

Practice and Procedure: Civil2d §2252 at p. 522.

DrRECTV's RFA No.2 is designed to accomplish these goals by eliminating the issue of

whether EchoStar competes with cable for subscribers and thus sparing the parties the expense of

litigating it further. Ofcourse, EchoStar is certainly entitled to deny the request, but may later

then become liable to DlRECTV for fees and costs incurred in proving the truth of the maner.

See Fed. R. Civ. P. 37(c)(2).

Although EchoS"" knows perfectly well that it competes with cable (s~"DlRECTV's

Motion for Summary Judgment, filed 10/6/2000), EchoStar does not want to admit that fact, lest

it lose the pending motion for summary judgment. As a consequence, EchoStar's initial response

simply evaded the question. EchoStar's supplemental response is little better. It shrouds the

question in • cloak of false ambiguity and asserts additional spurious and improper objections.

DIRECTV now asks this Court to order EchoStar to, once and for all. admit or deny under oath

and without objection whether it competes with cable for subscribers.

A. EchoSmr Has Waived the New Objee!io... it Altompta to Apert ill ita Supple.ealal

Respo.....

Four (Nos. 2, 3, 4, and 5) of EchoStar's five Supplemental Responses contain objections

not contaiaed in EchoStar's original response. See Ex. 5 at 3. Specifically, EchoStar's

"Supplemental" response to No, 2 says that the request "involves a question offaet or a mixed

question of fact and law, which is for the Court andIor jury to decide." EchoStar also adds
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vagueness and ambiguity objections to Nos. 3,4, and 5. These objections are nowhere to be

found in EchoStar's initial responses.

Because EchoStar failed to timely assert these objections in its initial responses, they ....

waived. See Pham v. Hartford Fire Insurance Co., 193 F.R.D. 659,661-62 (D.Colo. 2000)

(failure to object to discovery requests, including requests for admission, within the time

permitted by the federal rules constitutes waiver of the objection); Balur v. Dorfman, 2000 WL

42055\ at'5 (S.D.N.Y. April 17,2000) (defendant waived right to object to requests to admit by

failing to assert objections within 30 days of service of requests); see also SA C. Wright, A.

Miller & R. Marcus, Federal Practice and Procedure: Civil2d § 2262 at p. 561 f'Objections must

be made in writing within the time allowed for answering the request [for admission]"). The

Court should disregard EchoStar's new objections.

B. EchoStar'. Objection. To Req"est No.2 FaU 011 Their Merits.

EchoStar has asserted .everal objections to No.2: vagueness, ambiguity, and the

statement that "Plaintiffs cannot fairly respond to this request as it involves a question of fact

andlor a mixed question of fact and law, which is for the Court andIor jury to decide." Ex. 4, at

2; Ex. 5, at 2. All .... merltless.

EchoStar's "vagueness" and "ambiguity" objections should be overruled fo_r ~veral

reasons. First, EchoStar's ambiguity objection to No.2 is entirely implausible, given EchoStar's

ability to answer Nos. 3,4, and 5. As simply reading them demoDStrates, these questions are in

no way different than No.2, which asks abo"t cable - except that the cable questioll matters to

EchoStar. Substantive importanee, however, is not a basis to object under the Federal Rules. In

a transparent attempt to protect'this indefensible position, EchoStar's "amended" responses add

6
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"vagueness" objections to Requests No.3, 4, and 5.' TeUingly, EchaStar did not object to these

requests until after DIRECTV pointed out that EchoStar had understood the word "compete" in

Nos. 3, 4, and 5 but thought that same tenn was vague on No.2. See Ex. 3' Ofcourse,

DIRECTV never asked EchaStar to supplement its answers to 3,4, or 5, nor could it: EchoStar

gave simple, clear, abjectianless answers to those RFAs.

Second, EchaStar's responses fail anywhere to identify. single tenn or concept in the

request that is vague or ambiguous.' A party objecting to discovery cannot rely on mere

Here's wh8t EclloStar said once it realized it had • problem (the questionS and EchoStats
original answers are set out in the text):

Response No. J: Plaintiffs object that this request for admission is vague, ambiguous,
and contains insufficient information, such that any response given by Plaintiffs may be
misleading in light of the objectionable request. Subject to the aforementioned objection,
Plaintiffs deny this request for admission.

Response No.4: Plaintiffs object that this request for admission is vague, ambiguous,
and contains insufficient information, such that any response given by Plaintiffs may be
misleading in light of the objectionable request. Subject to the aforementioned objection,
Plaintiffs deny this request for admission.

Response No.5: Plaintiffs object that this request for admission is vague, ambiguous,
and contains insufficient information, .sUch that any response given by Plaintiffs may be
misleading in light ofthe objectionable request Subject to the aforementioned objection,
Plaintiffs deny this request for admission. Ex. 4, at J.

In its meet-and-confer letter, DIREcrY wrote: "Moreover, EchoStar's objection that this
request is somehow 'vague and ambiguous' is not plausible. After all, Requests for Admission
Three, Four, Five, and Six are stated in exactly the same form as this request for Admission,
NumllerTwo, yet curiously, there was no 'vague and ambiguous' objection to these".

1 In the meel-and-eonfer call that took place after EchoStar served its "amended" responses on
October 4, EchoStar's counsel articulated some specific ambiguities to DIREcrY's counsel on
the phone. That effort is too little, too late.
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boilerplate general objections; it must make specific objeclions so a court can understand in what

way the discovery is objectionable. See, e.g., Coregis Ins. Co. v. Bararta & Fanerry. Lui., 187

f.R.D .. 528, 530 (E.D. Pa 1999) (oveml1ing "blankel" objections of vagueness, undue burden,

overbreadth, among others); Burns v. Imagine Films Entertainment. Ltd. 164 F.R.D. 589, 592.93

(W.D.N.Y. 1996) (overruling "overbroad, vague, unduly burdensome" objectioDS-<Jbjections to

interrogalories "must be specific and supported by detailed el<planation of why the

interrogalories are objectionable."); Chubb Imegrated Sys.. Ltd v. National Bank a/Washington.

103 F.R.D. 52, 58 (D.D.C. 1984) (overruling generalized "irrelevant" objection, because it does

nOI"fulflll [a party's] burden to eJ<pl;Un its objections."); see also Taylor v. Lasi4.ngeles Police

Dept., 1999 WL 33101661 at '4 (C,D. Cal.); Swij'i v. First USA Bank, 1999' WL 1212561 at'7

(N.D. Ill.). EchoStar's boilerplate objection cannOI stand.

EchoStar's other newly-minted objeclions, even if they are not waived, are frivolous.

EchoStar now claims thaI il can'l answer because the R.fA "involves a question of facl andlor a .

mil<ed question of facl and law, which is for the Court and for the jury 10 decide." But the .e"

lext of Rule 36(a) Cl<pressly permits requests for admission either on issues of facl or On

questions ofmixed facl and law. Fed. R. Civ. P. 36(a)(R.fAs may "relate 10 statements or

opiDions of fact or of the aoplication of law to fact ... ). As if the text alone were not enough,

the Adviso" Committee Note and the case law confirm that precise point See Fed. R. Civ. P.

36, Adviso" Committee Notes on 1970 Amendment ("[T]he subdivision provides that a request

may be made 10 admil any matters within the scope of26(b) that relate to statements or opiDions

of facl Or of the applicalion of law 10 fact ... This change resolves conflicts in the court

decisions as to whether ... matters involving 'miJ<ed law and fact' is proper undet the rule");

8
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Marchand v. Mercy Medical Center, 22 FJd 933, 937 (9" Cir. 1994) (stating Rule 36 pennits

questions of mixed law and fact).

EchoStar's suggestion that it need not respond to No.2 because "it is for the Court and/or

Jury to decide," is just as silly. A party may not object to requests "on the grounds that they go to

a disputable matter presenting a genuine issue for trial." M&L Business Machine Co., Inc., 184

B.R. at 368 (citing Fed. R. Civ. P. 36, Advisory Committee Note); se. also 8A C. Wright, A.

Miller & R. Marcus, Federal Practice and Procedure § 2262 at 562 (2d cd. 1994) ("A party

cannot object on the ground that the request goes to a disputable matter that presents a genuine

issue for trial nor can it object that the requests relates to opinions of W:t or of~ application of

law to fact").

1II. ConcJusio.

EchoStar seeks to avoid a clear and simple RFA. But EchoStar bas waived its

"vagueness" objections by answering other RFAs that arc phrased just the same way as No.2.

EchoStar's other objections arc likewise frivolnus. The Court should strike EchoStar's objections

and order EchoStar to admit or deny the request at issue without objection. within ten days.

DATED: October 19, 2000 Respectful1y submitted,

Eric C. Liebeler
Christopher I. Heck
KIRKLAND .I: ELLIS
777 South Fiaueroa Street
Los Angeles, CA 90017
(213)680-8400
(213) 680-8500 (facsimile)
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Broce A. Feathentone
John A. DeSisto
FEATHERSTONE DESISTOLLP
600 17'" Streel, Suite 2400
Denver, CO 80202
(303) 626-7100
(303) 626-710\ (facsimile)

Daniel M. Wall
Darius Ogloza
LATHAM & WATKINS
505 Montgomery Street
San Francisco, CA 94111
(415) 391-0600
(4\5) 395·8095 (facsimile)

Alt~neys ror D1RECTV E.terprisa.1Ja<., DIRECTV Merelwadlslalr IDe:.,
DIRECTV Operadou,lDe. ..d RUChes Electroai.. Corporadoia
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CERTIFlCATE OF SERVICE

The undersigned certifies that on October 20, 2000, the foregoing DIRECTV'S AND
HUGHES' MOTION TO DETERMINE SUFF1CIENCY OF PLAINTIFFS' RESPONSE
TO REQUEST FOR ADMISSION NO.2; CERTIFICAnON PURSUANT TO LOCAL
RULE 7.1A was served by Federal Express, on:

T Wade Welch, Esq.
T. Wade Welch /I: Associates
2401 Fountainview, Suite 215
Houston, Texas 77057

Mark A. Nadeau, Esq.
Squire, Sanders /I: Dempsey UP
40 North Central Avenue, Suite 2700
Phoenix, Arizona 85004

David Boie., Esq.
Boies, Schiller /I: Flemer, UP
80 Business Pari< Drive
Armonk, New York 10504

and by Hand Delivery on:

Gregory 1. Kerwin, Esq.
Gibson, Dunn /I: Crutcher UP
180I Califomia Street, Suite 4200
Denver, Colorado 80202-2641

Brian G. Eberle
Williams Youle /I: KoeniSS PC
950 17th Street, Spite 2450
Denver, Colorado 80202
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CERTIJi'ICATlON PURSUANT TO LOCAL RULE 7.1A

[, CHRlSTOPHER J. HECK, cenify, pursuant to D. Colo. Rule 7.1A, as follows:

l. [ am an anomey duly licensed to practice before this Court. I am a partner with

the law firm of Klrkland .It Ellis, counsel of record for Defendant DlRECTV In this actlon. The

statements 10 this declaration are made on the basis of my own personal knowledge and 1could,

and would, competently testify thereto if called upon to do so.

2. Attaclted Itereto as Exhibit I is a true and coneet copy ofDIRECTV's and

Hugltes' First Set of Requests for Admission propounded on EchoStar In this lll&ller.

3. Anachedhercto as Exhibit 2 is a true and coneet eopy ofEcheS.tar's Responses to

DlRECTV's and Hugltes' First Set ofRcquests fOT Admission.

4. On September 19, 2000, I called <lounsel for EchoStar to discuss EchoStar's

responses to DlRECTV's First Set ofRcquests for Admission. I left a voicemail message-for

Ross Wooten, Esq.

S. Neither Mr. Wooten nor any other counsel for EchoStar ever returned my phone

call.

6. On September 21,2000, I sent Mr. Wooten a letter explaining why

EchoSw's objections to DlRECTV's First Set of RequestS for Admission, Nos, I.and 2, were

unfounded and thal EchoStar's responses needed to be supplemented. A true and correct copy of

thaI lener is aItached hereto as Exhibit 3. Shortly thereafter, EchoStar's counsel, T. Wade Welch,

called Eric Liebeler, another partner at Kirkland & Ellis, and agreed to supplement the responses.

7. EchoStar sent its "Amended" Responses OD October 4,2000. Attached hereto as

Exhibit 4 is a true and corte!'t copy of those Supplemental

-l-

FCC000000250

FOR PUBLIC INSPECTION

---'- --._------------------------



Responses to DlRECTV's and Hughes' First Set of Requests for Admission, with a cover letter

from EchoSW's counsel, misdated September 14, 2000.

8. The next day, EchoStar "replaced" its Amended responses with "Supplemental"

responses. These responses are the same as the "Amended" Responses, but were accompanied

by a cover letter from EchoStar's counsel claiming that these new responses were not imended to

"replace or alter" the original September 7,2000 responses. A lIUe and correct copy of

EchoStar's "Supplemental" Response, with accompanying cover letter, is attached hereto as

Exhibit 5.

9. I.am informed that Mr. Liebeler called Mr. Welch and requested, once again, that

EchoStar supplement irs responses by straightforwardly admitting or denying Request No.2.

Mr. Welch refused, stating that the request was objectionable, and Mr. Liebeler confinned the

parties' positions in a letter dated October 5, 2000, a ttue and correct copy of which is attached

hereto as Exhihit 6. Mr. Welch wrote back that same day, purpotting to "clarify" the matter, and

adding other new objctions found nowhere in the response". A lIUe and correct copy of Mr.

Welch's October 5, 2000 letter is attached as Exhibit 7.

Executed on October 19, 2000 at Los ARgeles, California.

-2-
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

CIvil Action No. OO-K-212

ECHOSTAR COMMUNICATIONS CORPORATION,
• NevadacorporatioD; ECHOSTAR SATELLITE
CORPORATION. a Colorado corporation; and ECHOSTAR
·TECHNOLOGIES CORPORATION•• Texas corporation;

Plaimiffs,

v.

DIRECTV ENTERPRISES.!Dc:.. a Delaware corpcxalion;
DIRECTV. Inc., a Califomia corporation;
DIRECTV MERCHANDISING. Inc.. a Delawaze corporation;
DlRECTV OPERATIONS. Inc..• California corporation;
HUGHES NETWORK SYSTEMS•• Del._ corporation; and
THOMSON CONSUMER ELECTRONICS. lDc:••
dIbi. RCA. • Del.wan: eorporation;

DefcnclanlS.

AND RELATED COUNTERCLAIMS

J'IRST SET OJ' KEQutsrs FOil ADMISSION
OJ' DIllECTV ENTI11!S AND RUGBI:S 1LECTR0NlCS

CORPOllATION TO PLAINTD'FS

Pursuanllo Fcd=aI Rule of Civil Proc:odurc 36. DcfeJlclaDt and COlll1tcreloDnanl

D1RECTV, Inc.. DcfcnclanlS DlRECTV ED...... Inc•• DIRECTV Merchandising, ~. one!

DlRECTV Operations, IDC. (coUectively "DIRECTV") and DefeDdln1 and Colll1lcrclllimanl

HughQ El=onics-Corporaticin ("Hughes") (incorrectly IIIIDOd in £ChaSti<'s complaiD' as
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Hughes :<etwork SySlCms) ~ue31 that Plaintiffs Echostat C<lmmwlications Corporation,

Eohoslar Satellite CorporatiOll, and Eohostar Technologi... Corporation (collcotively "!lchoslllr;

adll1lt In writing under oath !he trUth of each of the following requests for admi.sion within thirty

(30) days.

For porpo.... of these requests for admisoioll, the followina terms shall have tho lIlOlIIIina

sot forth below:

A. "~means~ COlDlllwlic:alioas Corpol3tion, E:c:hoIIIIr ~1itI:

Cotp<lmliOll, Echostor Technologi... Corporatioll, and all pIedoc:essors-<meraod, I<Cj\IiIod, or

otherwise)••ubsidWi.... pom1I$, affiliOlCS, and all dirocton. officers, apnlI,. employ....

attorneys and other pmons actiDl on their behalf.

B. "DtRECTV" aicans DlRECTV Ent«priscs. Inc.. DIRECTV. Inc•• DIRECTV

Merohandisina. Inc.. DIRECTV Operations. 1=. and all officcn, dim:\ors, ....,ra. employ....

a1IOmoy. and other pmoDS actiDa on their behalf.

C. "Huabcs" means H\IIboS Elecuonics Corponlion, Hullbcs Networir. SySlCmS, and

all prodecosscrs, .ubsidiaries. paJOII\S. directon,·ofliccrs, apnlI, cmployea, aItorneyS and otbcr

persons actiDI OD their behalf.

D. Tho rerm "you" and "your" refer to Echostar. aa de1lnod. above.

E. Tho tomlS "and" and "or" shall he cortSttUCd coDjUDCtively and cliajUDClivl:ly so u

'0 acquire the broad...t possible moaninB.

·2.
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F. The !elmS "sal"Uile TV equipment" shall mean decoder and receiver boxes,

satellite dish.., and any and all other mecllanieal iwtIware, used to oblain satellite TV

prograrnmUli·

G. The tennS "any" and "all" also include "each" and "every."

H. The pas! tense includes thep~l ten.sew~ the clear meaning i5 no! cIistorted

by change of 1en5O.

l. The tetm "cable" means componie.. iatludina but DOl limited to TlIDe WIIIIler,

ATBtT BJOIIdband & ID_ Services, CODlCasl Cable Commllllications. IDe. Adelphia

Communication CotpOllIlion. Cox Commtlllicalions.lnc., Cablevisiog Sysrems COlJlOlIIioa,

Charter Communications. and Media One, lhat provide multiple_Is of prosnunming by

transmining those signals to subseriben through wUes or lines conneetins to lite suboc:riber'.

television.

-)-
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REQUESTS !lOll A!>MlSliIQN

1. Admit that Charlie Ergen Staled the following on or about October S. 1997, "You

can', back down when the cable bully starts demanding your lunch money," as quotod in the

anached Denver Post azticle. (E><hibit A)

2. Admit that EcboStar competes with cable for subscribers.

3. Admit that EcboStar competes with C-BlI1ld sa1elJile for subscribers.

4. Admit that EchoStar competes with Multiebomlcl Multipoint Distribution Service

for subscribers.

S. Ailmit that EcboStar competes with Satellite Muter AllteDll& TV for}Ubscriben.

6. Admit thai EchoStar competes with Home Satellite Dish-for subscribers.

7. Admit that EcOOStar had the oPPOrnmity to bid on tho pn>&ramming am

di5uibution of sportina events with the National Footballleaauc:.

8. Admit thai EcOOStar had the opportwlily to bid on the programming am

dislribulioD of sportiq evellll with the National Bukelball A>socialioo.

9. Admit tbal EchoSCar had the opportwlity to bid 011 the pIOsramming am

disuihution of sportina eveIllI with the National Hockey League.

10. Admit tbal EchoStar hid the oppOnwuly to bid OD the programming and

distribution of sporting evenlS with Major League Bueba1I.

11. Admit tbal EcboStar distributes its sateUite TV equipment and service diJectIy to

12. Admit thai EchoStar disuihutes ilS SIIte11ile TV equipment and service thIoush tho

~en identiflOci DO ilS disbnetwork.com website.
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13. Admit that EcboS"" distributes its ....llite TV equipment and service directly to

consum= through its 1·8GO-333-DISH (3474) toll-free number.

14. Admit thllt, before the date: that EthoS"" signed an agreement to merge with (or

""quire) Kelly Broadcasting Systems, EcboStar knew that DERECTV and Kelly BItladc:astin&

Systems had signed a contraet itarltini D1RECTV tho exclusive rigltt to distribulc certain otlmic

Progranunini supplied by Kelly Broadcasting Systems.

15. Admit that, before tho date: that EcboSlBr signed an qroemeut to mqo wilb (or

acquire) Kelly BI'OlIdcastin8 Systems. EcboStar knew that Kelly Broodcasting si8Jll'!l an

agreement with DlIlECTV _ which Kelly BrollleaPing bad agreed to become a sal~ ......

for DIRECTV·

16. Admit that, on or before the datc: that EcboStar sillllod In apeanent 10 mqo with

(or acquire) Kelly Broadcuting Systems, EcboSlBr knew that the.e_between DIR.ECTV

and Kelly Broadcasting could not be assigned or otherwise transfmod by Kelly Browarlll 10

any competitor of D1RECTV.

Dated: August 7, 2000 RospoctIIilly submitted,

KIRKLAND .I; ELUS

By rZ£-I-&1'-:-J+.-ock.,..----
777 South Fisueroa S_
Los Angeles, CA 90017
(213) 6811-8400

Attorneys for DIRECTV Entelpri.... 1Dc:.. DIR.ECTV. 1Dc:.. DIRECTV
McrchandisiJt&. Inc.• D1RECTV Operations. Inc. and Huaba NetWork SystoIIIS
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ERGEN ON THE EDGE EchoStar's hopes for fu~ure riding on no.e of satellite
Stephen Keatinq Denver Post 8usiness Writer

Forty years ago this week, 4-year-old Charlie Erg.n stood
outslde with his fathe~ near their home in Oak Ridge, Tenn. They
watch.~ Sputnik I~ weighinq no more than a grown man, tumble around.
the earth every 96 minutes.

The launch of the Soviet Union's satellite on Oct. 4, 1957, set
oft the Space Race.

Since then, humans have walked on the moon and flown in space
shuttles. This past summer, a robot surveyed the surface ot Mars.
This month, the plueonium-powered NASA spacecraft C&s~in1 will head
toward Saturn.

Less dramatic r but as significant for life on £ar~h, Spu~nik

kicked off the era of commereial satellites that now beam TV r

photo r datA and telephone signals around the globe. Such
communications technology has shrunk the world and launched
billion-dollar bu~inesses.

Charlie Ergen r now 44 and chairman of tchoStar Communications
Corp.r has reaped some of that whirlwind, recently landing on the
Forbes list of the 400 richest Americans. - on paper.

The question is wnether the satellite business will ne Ergen's
undoing - for real.

This -afternoon, Ergen and several hundred people associated with
his Colorado-based company will watch from Cape Canaveral, Fla., as
EchoStar's third communications satellite is scheduled to blast
i~to orbit atop an Atlas rocket.

With all the risks he coneinues to take, £rqen might as well be
strapped on top.

His company carries roughly $1.6 billion in debt and loses 5300
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initially for every new subscriber who buys its pizza-sized
satelllte-TV dish.

MOur sleep test wouldn't be met with that kind of debt," said
Stanley E. Hubbard, president of U.S. Satellite Broadcastinq in St.
Paul, Hinn.. an £choStar competitor. "t don I t think their debt
structure allows ~hem to have any kind of blip in their business
plan. "

The naysaying only fuels Ergen's bravado.

·People have dismissed £choStar as not being financially viable
for years," he said last week at his company's headquarters at
Inverness Business Park. "They used to piss all oYer it. Sue now
people have to tell a story ot how they're going to compete with
EchoStaJ::."

Ergen and h~s i,500 employees are tighting on many tronts to
capture customers. They have to battle ussa and its partner,
DirecTv, Which is backed by General Hotors. Then they confront
Primestar, wh1ch 15 owned primarily by cable-tv companies.

Also, there is the cable industry itself, with 6S million
SUbscribers and $25 billion in annual revenues ~o defend.

·Old, analog, rotting miles of cable,· said Erg_n, &1 it tasting
something unpleasant. ·Once you1ve experienced digital satellite,
you're not rushinq out to get cable."

In case you miss the message, Erg_n concluded, "I can't like
cable."

And cAble doesn't like h~. The industry is 'gearing up to offer
new diqital channels that could make sa~~llit. serviCe much less
at-eracti.ve.

Erg_n re..ins undaunted.

"You can't back down when the cable bully starts demanding your
lunch money,· said Ergen, aressed in t.ypically casual clothes and
dancinq around the balcony of his company'~ headquarters. "W.'ve
qo~ the public's support, to the ex~ent they1r. educated about it.
We':re fighting a ba~tle for the hearts and minds of consumers."

EchoStar, though still a bit player in the pay-TV industry, has
gained momentwm. It shocked the industry in the summer of 1996,
lowerinq the price of ie, satellite system from several hund=ed
dollars to $l99, plus programming. Competitors had to follow suit.
EchoStar had one of ies be~t months in September, adding 105,000
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new 3ub3cribers for a- total of 820,000. Thou9h each new subscriber
costs EcnoStar $300 in equipment and marketing, keeping a customer
for five ·years represents revenues of Sl,OOO to $l,~OO.

EchoStar's stock, always volatile, has ticked up $5 in the pa5t
two weeks toS24. "They're winning the business,· said Ted
Henderson, an analyst with Janco Partners in Enqlewood.

But Henderson and others remain skeptical of Erqen's latest
gamble to provide broadcast network! to home satellite Viewers.

It helps to understand what he's up against.

Satellite companies like EchoStar, Prlmestar, 01recTv and USS8
offer 100 to 200 channels of progr~in9, many more than most
cable-TV systems. That's ~OW they've aeeracted 5 millien
3ubscribers in just-three year3.

But re9ulaeo~y and eechnical hurdles have preveneed satellie.
firms fram carrying broadcast networks like ABC, CBS, NBC and Fox.
or tnose Channels' local news and !ports programming.

Thae's a big problem. Seven out of 10 people who donlt bUy
satelliee TV systems cite the lack ot broadcast n.twor~ 48 the
reason. even thouqh most can get eho•• signal. with basic cable or
an antenna.

Erg.n wants to change the game.

By launching EchoStar III today, and EchoStar IV next year, ni.
company could have the capacity to ofter brOadcast channels in the
top 20 markets, inclUding Denver. Requlatory approvals and & second
satelliee dish would be required, while Erg en would have to keep
the eotal price competitive with cable. '.

"It Ch.r11.·~ riqht about the lOCAl channel issue .n~ can pull
it off, he'll tap pent~up demand,w said J~y Schaeffler, an
analyse wieh the Carmel Group in Carmel, Cali!.

If he's w~Qn9, Erqen must still att~act several million mo~e

subscribers in the next few years to begin payinq back $1.6 billion
in accumula~ed debt. Interest payments ot $46 million come due next
year, wi~h incerest and princip41 ramping up te $1.3 billion by
2004.

"I put the company in the nose of • Chinese rocket." said £rgen,
referrinq to EchoStar's first satellite launch in 1995 by a Chines.
firm with an iffy track record. "We bet our company that people
want diqital TV and we were riqht. I'm willin; to bet the company
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The two satellite~, WhlCh ~oqether cost more than $500 million.
foreign language programming, data ,e~vices to the home and the
leasing of ,atallite 3pace to businesses are all on tap. The
launches also provide insurance in case either of the two
satellites already in orbit fail.

£rqen~ a former financial analyst for Frito-Lay before fOrminq
E~hoStar with his wife and a friend in 19BO, has tound some support
on wall Street.

EchoStar raised $575 million in debt and preferred stock over
~he past tour ~nths, albeit at double-digit interest rates. This
c&me after EchoStar's proposed satellite merqer with Rupert
Murdoch's News Corp. nosedived in May. The matter now is in federal
court.

"We were given up fer roadkill in June," said Erqen; -Today, our
bonds are at .n all-time high. Our s~ock i. double wnae it was.
Doe. that sound like the financial community thinks welre
committing harikari?-

Whatevet Erg.n's future, he's going solo for now.

Prior to the Hu£doch venture, EchoStar turned down investment
proposals by Sprint Corp. and OS West, accerdinq to s.veral
sources. Now, few suitors are lining up.

Ergen, who controls 72 percent of EchoStar's seock, claima the
company ean succeed on i~s own by stayinq hungry'.

"You're not looking at a parking lot full of Persche. and
Mercede.,- he said. -We have major hurdles aqainse us, financially
and operationally. We're not tellinq Wail Street or anyone el.e
that we're without risk as a company. W.'re not deelarinq viceery.-

TABULAR OR GRAPHIC HATERI~ SET FORTH IN THIS DOCUKENT IS NOT OISPLAYABLE

Page 4

Caption: PHOTOS: EchoStar chairman Charlie Er;en stands on a balcony at
company headquarters under a model of EchoStar's third satellite, eo b. launchea
today from Cape Carnaveral, Fla. The device i. a key part of the direct
broadcast-satellite compAny's strateqy for competinq with its cable- television
rivals. Stanley E. Hubbard, president of rival O.S. Saeellite Broadca5tinq: "I
don't think eheiz (EchoStar's) debt structure allows them to have any Kind of
=lip in their business plana' GRAPHIC: The Denver Post/Jona~han Moreno
~choStar's qamble

INOEX REFERI!:NCES ----
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PBOOF or DjBVICJ

1om eIIIlIloyod in the COlDIty of Los AnFles, Stale ofCalifomiL I IIIl over tho a.. of 18 and
not a parry to the wttfUD action; my buainas address i. 717 South Fi,ueroa Street, 3"" Floor. Los
Anccles. California 90017.

On Au..., 7, 2000, I ......0lI tho foRIoina-t deocn'bed U J1RST srrorRJ:~
FOR ADMISSION or Dnu:CTV ENTITIES AND BUGIRS I:lJI:CTRONlCS COllPOllATION
TO r>LAl1'lTIJ'FS

T. Wade Welch, EIq.
T. Wade Welch'" _ ...
2401 FountainVlcw, fl15
Ho\lSlOft, T.... noS?
Fax: (713) ~2-4~
Phone: (713) 952-4334

Mort A. N-. Eoq.
Squire>, SaDden '" Dempaey, LLP
40 Nor1b Cmll'll AVCllue. fl7DO
PhoenIX, Anzona 85004
Fax: (602) 253.1119
!'bone: (602) 521-4DOD

a,.. !{erwin, Eoq.
Oibooll DuM &; C_
ISOl Cai;1'omia S_~ MIOO
Denyer, Colol1lllo S0202
F~ (303)296-5310
Phone: (30J) 191-S?DO

·.

Il

[J

IXI

By _tliq via r...u.w., the cIooum=l(a) 1_ above 10 thc fax.....tler let _ obove GO

lIUs dar<:. 10m awon:!bat _ ia jAWWtWd invalid lIIlI.. tbo__ maObmepooperly
issues a mnpnj,,_ report __ the tnna:miuicm i, complnIlIId without c:rrar.

By placinalbe cIocumcal(.) listed obove ... ocaIOlI O'falIiabt.- amIope _.0lI u set
fonl1 obove and __ tbo _ope 1ill' pi'" up with red..-J~ fa< cM::miabt dcli..,y.

By PIociDt the cIocumcal(l) Iiated obove ill. _ eIIvelope with pomp _!IaIIy prepaid.
in the UJuu:d S..... mail at Loa AnaeJes, CalifunIia .dd"••• set CordI belcno. I _ fitmlila'
..,;th the firm's practice of ~Uectioa lad proceuiDa eta. ,vt t farmailiDa- UDder that
I"C'ice it -ad be deposited with the U.S. poa1OI..mce oa that same day with po..... _
fUUy propaid in the onIiJwy .......of-'

I pcnonally ......ed such enyelope by hand to the person lithe sddress se' fOlth above.

(FEDERAL) I__I .... employed in the office or. member of the bar oftbia court at

whole direoQoIl tbo Mr"Y\c:lc wu IDIIdL
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