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I. The Common Carrier Bureau (Bureau) has under consideration a Request for
Review filed by E-Rate Central. Westbury. New York, on behalfofSt. Patrick's Academy (St.
Patrick). Catskill, New York. and other unspecified applicants. I E-Rate Central requests review
ofa decision by the Schools and Libraries Division (SLD) of the Universal Service
Administrative Company (Administrator) that returned, without consideration, St. Patrick's
application under the schools and libraries universal service support mechanism for failing to
complete its application consistent with SLD's minimum processing standards2 E-Rate Central
reqllests review of whether St. Patrick's FCC Form 471 application was erroneously rejected
under the standards established in the Commission's Naperville Order3 E-Rate Central also
asks the Commission to prescribe a process to permit any applicant to petition the SLD to
reconsider any rejected funding request that had been denied as a result of policies subsequently

I RCt{uclljor ReV/C11' of/he Decision ofthe Universo! SelT;ce Administrator by Sf. Patrick's Academr. CC Docket
~os. 96-45 and 97-2.1. Request for Review. filed March 26. 2001 (Request for Review).

~ ,\'ec Request for Review. Section 54.719(c) of the Commission's rules provides that any person aggrieved by an
action taken by a division of the Administrator may seek review from the Commission. 47 C.F.R. § 54.719(c).

; f?"..'(/lIL'.I'ljo!" Rel'ieH' h.1· .o\·(f[J<.!lTillL' Community Unit 5;c11001 District 203. Federal-State Joint Board on Universal
.\l'/T1L'i..'. ('lwlIgcs to the {Joard ul/.hrCClOrs (4 !he Xallona! Exchange Carrier Association. Inc .. File No. SLD
2033,1'. CC Dockers No. 96--15 Olll) 97 -21. Order. 16 FCC Rcd 5032. para, 12 (200 I) (Napen'il/c Order).
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l-eyersed bv SLD or the Commission. 4 For the reasons set forth belo\l. E-Rate Cemral's Requesl
ttW Reyiew is dismissed in part and denied in part.

" St. Patrick 1ikd a FCC Form -171 seekine discoums in Fundine Year _~ l,n .Ianuan
t7. 2000-' t\yO davs bell)re thc close of the Year ~ tiling \lindo\l." Because St. Patrick biled to
complete Item 22 of Block ~ \lith respect to each of its four requests for discounts. SED sem a
ktter to St. Patrick on Febrmn 16_ 2000. indicatin~ that its application was being returned ttlr
I"ilure to meet the minimum processing standards. St. Patrick submitted a corrected
applicati'll1. but \las notitied h\ SLD hy letter dated April 5.2000 that the corrected appli'cation
had bcL'n tiled atier the ClllS,' of the application liling \lindl"'.'

-'. On Februar\ 27.2001. the Cc)mmission released the '\'''I'"r,.,IIc' Order. In \lhich it
concluded that. under the \(1t,dit\ of the circumstances presented b\ the Naperyille application.
SLD should not ha"" rejeclL'd the application for Lrdure \(1 satisfy the minimum processing
standards." On \ LJrch 2(1. 211() I. [-Rate Centred submitted the pending Request It)r RL'\ ie\l.
sL'eking rc\'ie\\" and re\,ersall)fthl' minimum processing standards rejection ofSt. Patrick's
application under the anal\ sis It,llo\led in thL' .\olit',')'III" Ord"r.'(1

-I. For requests seeking re\ie\l of deCisions issued bel,)re August t~. 2001_ under
section 5-+.720(b) of the Coll1mission' s rules. anY party seeking reyie\l of a decision issued b,
the Administrator must tile its request \lith the Commission or SLD \lithin ~O days of the
issuance of the decision that the party seeks \(1 haw reyie\led.' , Documents arc considered to bL'
liied \I'ith the Commission or SLD only upon reccipt." The 30-day deadline contained in section
~-+.720(b)of the Commission's rules applies to all such requests for review 1iled by a party
alTected by a decision issued b\ the Administrator.'; Here. E-Rate Central' s appeal is tiled more

I Request for Revie\\-. at ?-4

, FCC r (lr11l ..j. 7 J. 51. Patrie!,;:" S :\«Idem). fikd Jallll<lr~ 17. :ZOOO (SI. Peltrick's Academy Form ..j. 71 ).

r, l.etter (rom Schools and LibrarieS Division. UnivtT.-;.t1 Sl'rvict: Administrative COll1Ptlll~. to Kathll't'I1 flintz. 51.
[)atrick's Academy. dated Fdwu,lf:-' 16. ~O()O (i-\Jminisrratur"s 1\1inimuIl1 Processillg. Lclter). In Funding \"L'ar 3. the
appliciiltion tiling window closed 011 J,lIluary 19. 2UOU, SL'~' SLD websilc. SLD Al1nOlll1Ce~ Availability ofNe\\
Form s (October 19. 1999). <l!.llL__ '\ \\ \\ _" l.lIl1l \L'I",-,d :>L'r\ '" ...-, \ 11'...'- \\ hal :'Ill'\\ IO]q(}t) .'iSp ;-

Administrmor's MinilllllJll Proccssill,g Letter.

~ Letter from Schools and Librancs Division. Univcrsal St:]"\'lce Administrative Company, to SI. Patrick's Academy,
dalcd April 5. :!OOO (Rejection Ll..,tler).

" \U/J('fTille Order. 16 FCC Rcd 503:?, para. 10.

,,, Request for Review_

"-17 CF.R. ~ 5-1.7~O(bl

"-17 C.F.R. ~ 1.7.

\\:'l' note thm. due to recent disruptions in the reliability of lhe ll1nil service. the 30-day appeal period has been
t'\tt'nded by an additional 30 d<.l) ...; 1'01' requests seeking n:vic\\ of decisions issued on or after August 13. 20U I Sc('

flllfJh'lJlel1lulirJ!1 o/'1ntcrim Fillllg !)/'(}ccc!u!"es/o!" Filings 0/ Requests/ol' Rel'/('lI', FederClI-:';toti.! .lolllt /J()ard Ii/l

Lnh·(!f".w! ,)'elTice. CC Docket \:(1. 96--'1-5. Order. FCC U1-376 (reI. December 26.200 I). as corrected b)

,
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than 30 days after the issuance of the Rejection Letter We therefore find that the Request f()r
Re\iew must be dismissed as untimel\.

5. [-Rate Centred's request for review of the FCC Form 471 under the Aapa\'i/le
(JrJa. notwithstanding the untimeliness of its appeal. could be construed as seeking a waiver ur
the 30-day appeal deadline itself. However. we find no grounds to grant a waiver. A waiver is
appropriate onlv if special circumstances warrant a deviation hom the general rule. and such
deviation would better serw the public interest than strict adherence to the general rule.l~ A ruk.
therefore. may be waived where the particular facts make strict compliance inconsistent with the
public interest. I; E-Rate Central has not demonstrated any special circumstances that would
support waiving the appeal deadline.

6. E-Rate Central asserts that it is unfair to require St. Patrick tu have Jiled a umeh
appeal of the rejection of its application in order to receive review under the stambrds of the
.\ap1'<!n-i/le Order because the ,\aper\'i/le Order had not been issued at the time of the
rejection. 16 However. we find no unfairness. Even before the i'v'apen-ille Order was issued. St.
Patrick could still have filed a timely appeal and argued that the rejection was inappropriate
under the circumstances presented by the application. Indeed. it is a well-established principle of
federal law that a change in the law does not disturb the finality of a settled judgment even where
the new law shows that judgment to be erroneous. Ii We find no basis to deviate ti-om this
principle in reviewing appeals that seek review based on the l'iaperrille Order. Thus. once the
period for challenging the rejection of St. Patrick' s application had ended. the right to challenge
that decision passed and was not resurrected by the issuance of a Commission order establishing
ne\\ standards for such rejections. We therefore conclude that the 30-day appeal deadline should
not be waived in this case Because St. Patrick failed to file its appeal within the requisite 30-day
appeal period. we dismiss E-Rate (entral's appeal on behalf of St. Patrick as untimely.

7 E-Rate Central also asserts more broadly that any applicant who failed to appeal
an unfavorable decision by SLD should be entitled to retroactive application of a subsequent
policy reversal by SLD or the Commission. and otTers a speciJic proposal for rules defining the
procedures for seeking such a retroactive application. IS In part. E-Rate Central proposes a new

}lJIp!clJlentalio!l of Interim Filing FroceduJ"esfor Filing Requests/or Revicll', Federal-Slale .Joil1l Board on

( "II/l'ersa! S'clTicc, CC Docket Ntl. 96-45. Errata (COI11. Car. Bur. reI. December 28. 2001) and (Com Car. Bur. reI.
Jannary 4. 20021. Because the St. Patrick April 5. :WOO Rejection Letter was issued before August 13.2001. the
l'\tended appeal period does not apply.

" 1'01'Ih"".I'1 C"lIl/lul' Telephone Cu. 1'. FCC. 897 F.2d 1164. It66 (D.C. Cir. t990).

I'ILI

'" Request for Review. al 2-3.

FcdL'/"(/!eL! DefJ 'f S{orcs. Inc ,. ,\loit ie. 452 U.S. 394. 398 ( 1981 ) (holding that res judicata bars relitigation of all

Llilappealed adverse judgment even where the judgment was wrong or rested on a legal principle subsequently
o\l'rruled in another casel: Rho(fdes l' Cosey. 196 F.3d 59::::. 60::::-03 (5 th Cir. ]999) (challenge to agency decision
"a~ barr~J where the subject urtbe order had not timely sought an administrative hearing on the merits of the order
l\r direct judicial revic\\' of the oruer): sec also Rey"o/d\'l'i/lc C'usket Co. \'. f~\'(/e . .5]4 U.S, 749. 758 (1995) CNn\
kg,d principle", even when applied retroactively, do no; ~;pply to cases alrcad:' closed.").

o.,
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45-60 day period following the issuance of a Commission decision for other applicants to seek
review based on that decision. I" These arguments are not properly before the Bureau in a request
for review of an Administrator decision. as [-Rate Central in essence seeks a rule change that
may only be granted by the full Commission. We note that the Commission recently initiated a
rulemaking proceeding to examine its r\lles governing the schools and libraries universal service
support mechanism in order to ensure its continued efficient and effective operation.'o [-Rate
Central is tree to raise this proposal in the context of the rulemaking. We therefore deny this part
of the Request for Review.

8. ACCORDlNGLY. IT IS ORDERED. pursuant to authority delegated under
sections 0.91. 0.291. 1.3. and 54.722(al of the Commission's rules. 47 C.F.R. §§ 0.91. 0.291. 13.
and 54.722(al. that the Requcst for Review tiled lw [-Rate Central. Plandome. New York. on
behalfofSt. Patrick's Acadcmy. CatSKill. Nc'w York. on March 26. 2001. IS DISMISSED in part
and DENIED in part.

FEDERAL COMMUNICAnONS COMMISSION

Carol E. Mattey
Deputy Chief Common Carrier Bureau

I" Id

> 5ichoo/s and Libraries Uml'<!rsu/ ,5'erVlce Support .\/ec/WI1lSIJI. CC Docket 02-6, Further Notice of Proposed
Rulemaking. FCC 02-8, para. 52 (reI. January' 25. 2002)
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