Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

Rules and Policies Concerning MM Docket No. 01-317
Multiple Ownership of Radio Broadcast
Sationsin Local Markets

Definition of Radio Markets MM Docket No. 00-244

N N N N N N N

COMMENTSOF THE
NATIONAL ASSOCIATION OF BROADCASTERS

NATIONAL ASSOCIATION OF
BROADCASTERS

1771 N Street, NW

Washington, DC 20036

(202) 429-5430

Henry L. Baumann

Jack N. Goodman
Jerianne Timmerman

David Gunzerath, Ph.D.
NAB Research and Planning

March 27, 2002



TABLE OF CONTENTS

EXECULIVE SUMMANY. . . . o e e e e e e

The Commissions Lacks Authority to Override Congress Judgment As To
The Appropriate Levels Of Ownership Concentration In Loca Radio
MarKELS . . o

A. Applicable Precedent Makes Clear the FCC's Duty to Give Effect to the
Congressondly Determined Locd Radio Ownership Limitations. . . . . ..

B. TheCommisson Cannot Rely on Section 202(h) to Cut Back on the Level
of Ownership Consolidation Specificaly Permitted under Section
202(B)(d). . et

The Public’s Interest In Recaiving Diverse Radio Programming Is Clearly Being
Met On A Market Basis, As Consolidation Has Increased The Diversity Of
Radio Programming AvailableInLocal Markets. . .......................

A. The Availability of Diverse Programming Across a Market Isthe Most
Relevant Concern When Addressing Diversity in the Context of Radio. .

B. The Public’' s Interest in Receiving Diverse Radio Programming Is
Clearly Being Met . .. ... e

C. Concerns About the Effect of Consolidation in the Radio Industry on
Source and Viewpoint Diversity Appear Unwarranted . . .............

In Light Of The Economic Benefits Of Consolidation, The Still Limited Market
Power Of Station Groups, And The Commission’s Questionable Authority To
Regulate Advertisng Markets, Competitive Issues Should Not Concern The
CommissionInThisProceeding. . ...t

A. The Commission’s Authority to Impose Structurd Ownership
Regulation to Protect Advertisers May Be Questioned. . .............

B. The Commission Has Previoudy Recognized that a Broad Advertisng
Market [SAPPropriate. .. ...oove i

C. The Question of Defining the Appropriate Geographic Market Presents
Congderable Difficultiesand Has No Clear Answer ................

15

15

17

23

28

28

30

33



D. As Demonstrated by Numerous Studies, the Commission Should Not
Be Concerned about the Exercise of Market Power in the Radio

E The Economic Benefits of Consolidation Have Long Been Recognized
by the Commission and Other Commentators. .. ....................

V. The Commisson Should Rely On The Clear Numericd Limits Established By
Congress In Addressing Proposed Station Combinations. .. .................

A. The Commission’s Rdiance on the Statutory Numerica Caps Comports
with Congressional Intent and Has Numerous Practicad Advantages ... ..

B. Reducing the Number of Stations Permitted to be Commonly Owned at
this Juncture Would Clearly Cause Significant Competition and Fairness
Problems. . ... e

C. Any Change in the Ownership Limits Should Not Affect the
Transferability of Existing Station Groups . . . ... ...t

V. CONCIUSION. . . o o e e e

Attachments

43

45

45

a7

49



Executive Summary

The Nationd Association of Broadcasters (“NAB”) submits these comments in response
to the Notice of Proposed Rulemaking seeking comment on a comprehensive array of issues
relating to multiple ownership of radio gationsin locd markets. NAB bdieves the Commisson
has no statutory authority — as well as no basis grounded in diversity or competition concerns —
to override Congress judgmentsin the 1996 Telecommunications Act (1996 Act”) about
ownership consolidation in loca radio markets.

In Section 202(b) of the 1996 Act, Congress quite plainly established the number of radio
gations that could be commonly owned in alocal market. In selecting specific numerica limits
corresponding to market size, Congress made its own determination as to what leve of
ownership concentration would serve the public interest, taking into account the traditional
concerns of diversity and competition. Congress judgmentsin this regard are definitive, and the
Commission lacks the authority to override these judgments by delaying or preventing radio
dtation transactions that are expresdy permissible under Section 202(b).

NAB particularly emphasizes that the Commission cannot rely upon its generdized
“public interest” authority under the 1934 Communications Act to nullify the specific judgments
that Congress made in Section 202(b) of the 1996 Act about the acceptable levels of ownership
concentration and diverdity in loca radio markets. Because Congress has spoken so clearly on
the precise question of locd radio ownership, any reviewing court would hold thet the
Commisson mugt give effect to Congress' unambiguously expressed intent by gpproving,
without additional “public interest” anadyses or showings, proposed radio transactions that
comply with the statutory standards. Section 202(h) of the 1996 Act —which requires the

Commission to review al of the broadcast ownership rules biennialy — does not, moreover,



authorize the Commission to reduce the level of ownership consolidation expresdy permitted by
Congressin Section 202(b). Indeed, given that NAB’s comments, as discussed below,
demondtrate that increased ownership consolidation has produced both greater programming
diversity and sgnificant efficiency benefits, the Commission, when conducting its required
biennid reviews of the broadcast ownership rules, must consder whether afurther liberdization
of the radio caps would serve the public interest.

With regard to the Commission’ straditiona god of promoting diversity, NAB observes
that programming diversty isthe type of diveraty mos reevant to the lisening public and that
the public' s interest in receiving varying types of radio programming is clearly being met on a
market basis. A study conducted by BIA Financia Network, and attached to NAB’s comments,
unequivocally demondtrates that the consolidation that has occurred in the radio industry since
1996 has benefited the public by leading to greater diversity of radio programming in loca
markets. Another sudy conducted by NAB shows that the overall impact of this recent
consolidation in the radio industry may be less dramatic than commonly assumed, as avery large
number of commercia radio stations remain “standalones,” or are part of loca duopalies, in their
respective markets. Moreover, in gauging the impact of concentration on diversity in the
marketplace of idess, the Commission has no basis for assuming that increased ownership
consolidation in the radio industry will result in areduction in divergty of viewpoint in today’s
competitive locad media markets.

Although the Commission has aso traditiondly attempted to promote competition, as
well as diversty, in loca media markets, NAB questions the wisdom of, and the basis for, any
imposition of structura ownership regulations by the Commission in an effort to protect

advertisers from concentration in advertisng markets. 1f the Commission does attempt in this



proceeding to define the relevant product market for advertising, previous FCC decisons
indicate that a broader market including a number of forms of media advertisng may be more
gopropriate than a market gtrictly limited to radio advertisng. Moreimportantly, NAB
emphasizes that the Commission should not be concerned that the consolidation that has
occurred in the radio industry since 1996 has resulted in anti-competitive market power for
consolidated groups. Another study conducted by BIA Financid Network, and attached to
NAB’s comments, shows that the market power of station groups necessarily remains limited,
even after the recent consolidation, because of the volatility of audience sharesrecelved by radio
gations and the relative ease with which lower rated Sations may improve their ratings and
chalenge market leading stations by dtering their formats. Other commentators have confirmed
the FCC's recognition of the economic efficiencies flowing from consolidation in the broadcast
industry, and have found thet the recent consolidetion in the radio industry specifically has not
lead to collusive conduct and market power.

For dl the reasons set forth above, the Commission should rely on the clear and easily
adminigtered numerical limits set by Congressin the 1996 Act when addressing proposed station
combinations. At thisjuncture, cutting back on the level of ownership consolidation specificaly
permitted under Section 202(b) would not only be contrary to congressiond intent, but would
a0 cause sgnificant competition and fairness problems. Certainly any decison to address
proposed radio transactions on a case-by- case basis would cause unacceptable adminigrative
delays, create uncertainty in the marketplace, and grestly increase costs for gpplicants. If,
however, the Commission were unwisgly to dter the current radio ownership limits so that any
existing combinations would no longer comply with FCC rules, those existing station groups

must be grandfathered and should aso be fredy trandferable to new owners. In sum, NAB urges



the Commission in this proceeding to comply with congressond intent both by giving effect to
the locd radio ownership standards set forth in Section 202(b), and by engaging in afull review

of those ownership caps biennidly as required by Section 202(h).
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The National Association of Broadcasters (“NAB”)* submits these comments in response
to the Commission’s Notice of Proposed Rulemaking in this procesding.? The Noti ce sought
comment on a comprehensive array of issues relating to multiple ownership of radio gationsin
local markets. In particular, the Commission requested comment on the statutory framework
governing locd radio ownership, and how this framework affects the Commisson’ straditiona
gods of promoting competition and diversty. The Notice aso sought to examine the
consolidation that has occurred in the radio industry and what effect this consolidation has had
on the industry, advertisers and the public.

NAB bdlieves that the express numerical limits for loca ownership of radio stations st

by Congressin Section 202(b) of the 1996 Telecommunications Act are definitive, and that the

! NAB is anonprofit incorporated association of radio and television stations and broadcast
networks. NAB serves and represents the American broadcasting indudtry.

2 Notice of Proposed Rule Making and Further Notice of Proposed Rule Making in MM Docket
Nos. 01-317 and 00-244, FCC 01-329 (rel. Nov. 9, 2001) (“ Notice").



Commission therefore lacks the authority to delay or prevent radio station transactions that are
permissible under Section 202(b). In particular, the Commission cannot rely upon its
generdized “ public interest” authority to nullify the specific judgments that Congress made asto
the gppropriate levels of diversty and competition in loca radio markets when it set these
explicit numericd limits. Section 202(h) of the Tdecommunications Act — which requires the
Commission to review dl of the broadcast ownership rules biennialy — does not, moreover,
authorize the Commission to reduce the level of ownership consolidation expresdy permitted by
Congress in Section 202(b). Indeed, given thet NAB’s comments demonsirate that increased
ownership consolidation has produced both greater programming diversity and significant
efficiency benefits, the Commission, when conducting its required biennid reviews of the
broadcast ownership rules, must consider whether a further liberdization of the radio caps would
serve the public interest.

With regard to the Commission’ straditiona god of promoting diversty, NAB observes
that programming diversity is the type of diversty most reevant to the listening public and that
the public’sinterest in recelving varying types of radio programming is clearly being met on a
market basis. A study attached to NAB'’s comments unequivocally demondtrates that the
consolidation that has occurred in the radio industry since 1996 has benefited the public by
leading to greater divergty of radio programming formatsin loca markets. Another sudy
conducted by NAB shows that the overall impact of this recent consolidation in the radio
industry may be less dramatic than commonly assumed, as a very large number of commercia
radio stations either remain “standalones,” or are part of loca duopoalies, in their respective
markets. Moreover, in gauging theimpact of concentration on diversity in the marketplace of

ideas, the Commission has no basis for assuming that increased ownership consolidation in the



radio industry will result in areduction in diversity of viewpoint in today’ s competitive locd
media markets.

Although the Commisson has adso traditiondly attempted to promote competition, as
well asdiversty, in loca media markets, NAB questions the wisdom of, and the basis for, any
imposition of structura ownership regulations by the Commission in an effort to protect
advertisers from concentration in advertisng markets. If the Commission does attempt in this
proceeding to define the relevant product market for advertising, previous FCC decisons
indicate that a broader market including a number of forms of media advertisng may be more
appropriate than a market drictly limited to radio advertisng. More importantly, NAB
emphasizes that the Commisson should not be concerned that the consolidation that has
occurred in the radio industry since 1996 has resulted in anti- competitive market power for
consolidated groups. Another study attached to NAB’s comments shows that the market power
of gation groups necessarily remains limited, even after the recent consolidation, because of the
volatility of audience shares received by radio sations and the relative ease with which lower
rated stations may improve their ratings and challenge market leading sations by dtering their
formats. Other commentators have confirmed the FCC' s recognition of the economic benefits
flowing from consolidation in the broadcast industry, and have found that the recent
consolidation in the radio industry has not lead to collusive conduct and market power.

For dl these reasons, NAB urges the Commission to rely on the clear and easily
administered numerical ownership limits set by Congress when addressing proposed station
combinations. Cutting back on the level of ownership consolidation specificaly permitted under
Section 202(b) would be contrary to congressiona intent, and attempting to address each radio

transaction on a case-by- case basis would cause unacceptable adminigtrative delays, creste



uncertainty in the marketplace, and gresetly increase costs for applicants. For purposes of
applying these radio ownership limits established by Congress, NAB aso urges the Commission
to continue applying its long-standing methodology for defining radio markets. If, however
unwisdly, the Commission were to dter the current radio ownership limits so that certain existing
combinations would no longer comply with FCC rules, those existing combinations must be
grandfathered and should aso be fredy transferable to new owners.

I. The Commission Lacks Authority To Override Congress Judgment AsTo The
Appropriate Levels Of Ownership Concentration In Local Radio Markets.

In Section 202(b)(1) of the Telecommunications Act of 1996 (*1996 Act”), Pub. L. No.
104-104, § 202(b)(1), 110 Stat. 56, “Congress established quite plainly the number of radio
stations that could be commonly owned in aloca market.” In selecting specific numerica
limits corresponding to market size, Congress made its own determination as to what level of
ownership concentration would serve the public interest, taking into account the traditional
concerns of diversity and competition.*  Congress judgments in this regard are definitive, and

the Commission lacks the authority to override these judgments by preventing radio station

% Concurring Statement of Commissioner Michael Powell, Memorandum Opinion and Order, 15
FCC Rcd 16062, 16115 (2000) (approving merger of AMFM, Inc. and Clear Channel
Communications, Inc.).

* Indeed, Section 202(b)(1) is even entitled “Locd Radio Diversty.” This section dlowsthe
common ownership of eight commercid radio Sationsin the largest radio markets (i.e., those
with 45 or more commercia stations), seven stations in markets with between 30 and 44 gations,
gx gtations in markets with between 15 and 29 stations, and five stations in markets with 14 or
fewer gtations, except that no one can own more than 50 percent of the stations in such small
markets. Beyond diversity, Congress no doubt considered concentration issuesin selecting these
precise limits on the number and percentage of stations permitted to be commonly owned in
markets of varying Sizes. See H.R. Conf. Rep. No. 458, 104" Cong., 2d Sess. 161-62 (1996)
(prior to adopting the numerica radio ownership limitsin conference, the Senate and House bills
had contained language alowing the FCC to refuse to grant gpplications to transfer radio and/or
other broadcast licensesif “undue concentration” would result).



transactions that are expresdy permissible under Section 202(b)(1). See Notice at 25 (asking
whether the numerical limits of Section 202(b) “are definitive’).

NAB particularly emphasizes that the Commission cannot rely upon its generdized
“public interes” authority under the 1934 Communications Act (“1934 Act”) to nullify the
specific judgments that Congress made in Section 202(b)(1) about the acceptable levels of
ownership concentration and diversity in local radio markets® After al, as Chairman Powell has
previoudy sated, “if Congress did not mean [in Section 202(b)(1)] to set the gppropriate level of
concentration, or the acceptable leve of diversty, what on earth are the numerical market levels
meant to do?"® Because Congress hasin fact spoken so clearly on the precise question of locdl
radio ownership, any reviewing court would hold that the Commission must give effect to
Congress' unambiguoudy expressed intent by approving, without additiona “ public interet”
anadyses or showings, proposed radio transactions that comply with the statutory ownership
gandards. The biennid review provisons of Section 202(h) do not, moreover, athorize the
Commission to reduce the level of ownership consolidation expresdy permitted by Section

202(b)(1).

®> Under Sections 309(a) and 310(d) of the 1934 Act, the Commission regulates the granting and
transfer of radio licenses congstent with the “public interest, convenience, and necessity.” 47
U.S.C. §8 309(a), 310(d).

¢ Separate Statement of Commissioner Michael K. Powell, 1998 Biennial Review Report, 15
FCC Rcd 11058, 11159 (2000). Members of Congress have also clearly stated that Section
202(b)(2) reflects congressiona determinations about diversity and competition, and that
Congress did not intend for the Commission to conduct its own “independent” evauations, based
on ether diverdity of voices or competitive effect, of proposed radio transactions. See, e.g.,

L etter from The Honorable Conrad Burns, U.S. Senate to Reed Hundt, Chairman, FCC (Feb. 13,
1997); Letter from The Honorable Billy Tauzin, U.S. House of Representatives to Reed Hundt,
Chairman, FCC (Feb. 25, 1997).



A. Applicable Precedent Makes Clear the FCC’s Duty to Give Effect to the
Congressionally Determined L ocal Radio Owner ship Limitations.

As explained by the Supreme Court in Chevron, U.SA., Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837, 843 (1984), an agency (and areviewing court) “must give
effect to the unambiguoudy expressed intent of Congress.” If, “employing traditional tools of
datutory condruction,” it is determined that Congress *had an intention on the precise question
a issue” that “is the end of the matter” because Congress “intention is the law and must be
given effect.” Chevron, 467 U.S. at 843 and note 9.

“Thefirg traditiond tool of statutory construction focuses on the language of the
statute.”’ Asthe Supreme Court has repeatedly emphasized, there is one “cardina canon” is
interpreting a Satute — a presumption “that alegidature saysin a datute what it means and
meansin a datute what it saysthere” Connecticut National Bank v. Germain, 503 U.S. 249,
253-54 (1992). In Section 202(b)(1), Congress clearly addressed the issue of locd radio
ownership, and explicitly established the number of radio sations that may be commonly owned
inlocad markets. The Commission therefore “must presume’ that its authority with regard to
local radio ownership islimited to implementing the ownership standards as set by Congress,
and does not extend to conducting extra- Statutory concentration and diversity andyseswith
regard to transactions that comply with congressiona ownership standards. Germain, 503 U.S.
at 253. Moreover, because Congress “ has directly spoken to the precise question” of local radio
ownership limitations by adopting Section 202(b)(1), and the express terms of that section

clearly establish the levels of ownership consolidation that are permissible, any effort by the

"Bell Atlantic Telephone Companiesv. FCC, 131 F.3d 1044, 1047 (D.C. Cir. 1997) (applying
Chevron in a case chalenging the Commission’s congtruction of aprovison of the 1996 Act).
Seealso Bailey v. U.S, 516 U.S. 137, 144 (1995) (in interpreting a statute, court must start with
the language of the statute).



Commission to construe Section 202(b)(1) as permitting the regjection of proposed ownership
combinations that comply with the statutory standards would not merit judicia deference.
Chevron, 467 U.S. at 842-43 (an agency’ s congruction of agtatute is entitled to deference by a
reviewing court only if the statute “is silent or ambiguous with respect to the specific issue”) 2
Given the precison and clarity with which Congress addressed locd radio ownership in
Section 202(b)(1), the genera “ public interest” provisons of the 1934 Act do not authorize the
Commission to ignore the specific judgments made by Congress as to the appropriate levels of
diversty and competition in loca radio markets. “It isabasic principle of statutory construction
that a statute dedling with a narrow, precise, and specific subject is not submerged” by another
“gatute covering a more generdized spectrum,” regardless of the priority of enactment.
Radzanower v. Touche Ross & Co., 426 U.S. 148, 153 (1976). Because Section 202(b)(1) deals
solely with the “narrow, precise, and specific subject” of local radio ownership (id.), itsterms
cannot be “controlled or nullified” by other, more generd grants of authority to the
Commission.® Indeed, Section 202(b)(1) — with its language establishing explicit numerical caps
on radio ownership in different sized markets — must be regarded as governing the Commisson's
authority with regard to the subject of loca radio ownership. See Moralesv. Trans World

Airlines, Inc., 504 U.S. 374, 384-85 (1992) (in holding that a generd “remedies saving” clause

8 Accord Bell Atlantic, 131 F.3d at 1047 (if Congress has expressed itsintention as to a question,
then judicid deference to an agency’ s interpretation of a statuteis “not gppropriate’).

® Morton v. Mancari, 417 U.S. 535, 550-51 (1974) (“a specific statute will not be controlled or
nullified by agenera one’). See also Fourco Glass Co. v. Transmirra Products Corp., 353 U.S.
222, 228-29 (1957) (“thelaw is settled that, however inclusve may be the generd language of a
datute, it will not be held to apply to a matter specificaly dedt with in another part of the same
enactment,” as “[s] pecific terms prevail over the general in the same or another statute which
otherwise might be controlling”) (citations omitted) (emphass added).



could not be dlowed to supersede a specific substantive preemption provision, court ated that it
was “a commonplace of statutory construction that the specific governs the genera”).1°

In particular, the Commission cannot rely upon its generd authority in Sections 309(a)
and 310(d) to grant or transfer radio licenses pursuant to the public interest to supersede the
terms of Section 202(b)(1), in which Congress specificaly determined what levels of radio
gtation ownership were appropriate in local markets. Courts have made clear, in severa cases
involving adminigtrative agencies, that agencies cannot rely on their generd authority to act in
the “public interes” or “public convenience’ if in doing so they ignore a pecific congressiond
directive. For example, in Markair, Inc. v. Civil Aeronautics Board, 744 F.2d 1383 (9" Cir.
1984), the Civil Aeronautics Board (“*CAB”) determined that “the public convenience and
necessity” required the issuance of certificates permitting multiple carriers to provide air charter
trangportation in Alaska. 1d. at 1385. Although the CAB contended that its decision was
judtified by “generd” provisons of the Airline Deregulation Act (*Act”) “mandating apro-
competitive policy,” the court reversed the CAB’ s decision because it was “incongstent” with a

more “specific” provision of the Act regarding Alaskan air carriers. 1d. at 1385-86.1* The

Commission smilarly cannot rely on its generd authority to gpprove the grant and transfer of

10 See also Crawford Fitting Co. v. J.T. Gibbons, Inc., 482 U.S. 437, 445 (1987) (in case
concerning the award of expert witness feesto a prevailing litigant, court held that a specific
datutory provision reating to witness fees controlled over agenera provision concerning the

award of litigation costs); Preiser v. Rodriguez, 411 U.S. 475, 489-90 (1973) (specific habeas
corpus satute held to override the generd terms of a civil rights statute); South African Airways

v. Dole, 817 F.2d 119, 126 (D.C. Cir.), cert. denied, 484 U.S. 896 (1987) (specific congressiond
directive regarding air service was found to supersede Secretary of Transportation’s genera

duties under Avidtion Act).

1 In reaching its decision, the court criticized the CAB for “ignor{ing] the well-settled rule of
gatutory construction that the specific terms of a Satute override the generd terms.” Markair,
744 F.2d at 1385.



licenses “in the public interest, convenience, and necessity” to “override’ the “ pecific” terms of
Section 202(b)(1) regarding the acceptable levels of radio station ownership in local markets. Id.
at 1385.

The D.C. Circuit Court of Appeals has dso on severa occasions reversed the decisions of
adminigrative agencies that relied on broad grants of statutory authority to override more
specific statutory provisons. For ingance, in International Brotherhood of Teamstersv.

Inter state Commerce Commission (“ICC"),*? the court held that the ICC had violated
congressond intent when it permitted a certain rail/motor consolidation without considering a
specific Satutory restriction on gpproving such consolidations. The court specificaly explained:

[W]hen the ICC resolves statutory issues left unresolved by Congress, such asthe

meaning of the “public interest” or the “public convenience,” it isthe agency’s

province to strike a reasonable balance between competing statutory policies. . . .

In discharging this deegated function, the ICC is obliged to consider the genera

purposes underlying the statutory scheme asawhole. . . . But it will not do for an

agency to invoke the broad purposes of an entire act in order to contravene Congress

intent embodied in a specific provision of the statute.
801 F.2d at 1429-30 (emphasis added). Thus, the Commission cannot “invoke’ its generd
authority to determine the “public interest” or the “public convenience’ so asto “contravene
Congress intent embodied” in the specific local radio ownership provisons of Section
202(b)(1). 1d. at 1430. Other clear precedent smilarly prohibits the Commission from
bypassing the requirements of Section 202(b)(1) by relying on its broad “public interest”
authority to decline to approve radio station transactions specificaly deemed permissible by

Congress. See Regular Common Carrier Conferencev. U.S, 820 F.2d 1323, 1331 (D.C. Cir.

12801 F.2d 1423 (D.C. Cir. 1986), different results reached on rehearing, 818 F.2d 87 (D.C. Cir.
1987) (chalengeto ICC's decision addressed by the court in its original decision was mooted by
subsequent legidation).



1987) (decision of ICC reversed because agency sought to “rely on agenerd statutory provision”
to “nullify” or “bypass’ the requirements of “a specific one’).*®

The existence of a generic “savings clause’ in the 1996 Act does not in any way change
the above analysis of the interplay between the specific requirements of Section 202(b)(1) and
the generd public interest provisionsin the 1934 Act.** Because the 1996 Act did “expresdy so
providg]]” that the Commission establish the local radio ownership caps set forth in Section
202(b)(2), these limits therefore * supersede{d]” existing federal requirements with regard to loca
radio ownership. Thus, even under the terms of the Section 601(c)(1) savings dauseitsdf, the
standards explicitly mandated by Section 202(b)(1) are controlling authority on the subject of
local radio ownership.

Moreover, the “well-settled rule of statutory congtruction that the specific terms of a

datute override the generd terms” Markair, 744 F.2d at 1385, has been expressly applied by the

courtsto savings clauses. For example, in Morales, 504 U.S. at 385, the Supreme Court held

13 See also MCI Telecommunications Corp. v. AT& T Co., 512 U.S. 218, 233-34 (1994) (FCC
could not rely on “Communications Act’s broad purpose of promoting efficient telephone

sarvice’ to judtify an interpretation of a pecific statutory provision in the 1934 Act that dtered
“wdl-established gatutory . . . requirements’ pertaining to tariff filings); Board of Governors of
the Federal Reserve System v. Dimension Financial Corporation, 474 U.S. 361, 373 (1986)
(Federd Reserve Board could not rely in its decision-making on “broad purposes of legidation at
the expense of specific’ terms of the Satute itsdlf); Independent Insurance Agents of America,
Inc. v. Hawke, 211 F.3d 638, 643 (D.C. Cir. 2000) (contrary to opinion of the Office of the
Comptroller of the Currency, statute granting nationd banks “al such incidenta powers as shdll

be necessary to carry on the business of banking” did not include the power of banksto sdl crop
insurance because “ subsequent statutes more specifically addresging]” the sde of insurance had
narrowed the meaning of the broad earlier statute); Halverson v. Sater, 129 F.3d 180, 181-186
(D.C. Cir. 1997) (generd datute authorizing Secretary of Trangportation to delegate certain
powers and duties to any Transportation officer or employee could not be “construed to expand”
amore specific gatute' s limitation of that delegation authority).

14 Section 601(c)(1) of the 1996 Act states that the “ Act shall not be construed to modify, impair,
or supersede Federa, State, or local law unless expressly so provided” in the Act (emphasis
added). The Notice (at 1 24) inquired whether this savings clause limited the effect that Section
202(b) could otherwise have on the statutory public interest standard.

10



that a“generd ‘remedies saving clause’ could not “be alowed to supersede’ a* specific
substantive pre-emption provison.” Because “ specific subgtantive” provisons * express
congressond intent more clearly” than “a generd savings dause,” the Commisson must “defer
to the more specific Satutory sections’ on loca radio ownership “rather than override them with
avery broad application” of Section 601(c)(1). Inre Lifschultz Fast Freight Corp., 63 F.3d 621,
628-29 (7" Cir. 1995). Indeed, it would clearly violate congressional intent for the Commission
to invoke its generd public interest authority via the savings clause in Section 601(c)(1) of the
1996 Act s0 asto nullify the specific radio ownership requirements established by Congressin
Section 202(b)(1) of that same Act. Simply put, Congress cannot have “intended to undermine”’
its“ carefully drawn” locd radio ownership provisons -- which established varying numerica
caps corresponding to different sized markets -- “through agenerd saving clause’” making no
reference whatsoever to ownership limitations of any sort. International Paper Co. v. Ouellette,
479 U.S. 481, 494 (1987) (generd saving clause included in Clean Water Act could not be read
broadly so asto interfere with the achievement of congressional objectivesin that Act). In sum,
theincluson of agenerd savings clause in the 1996 Act cannat limit in any way the controlling
effect of Section 202(b)(1) with regard to the specific subject of loca radio ownership.

Notwithstanding the foregoing discusson, NAB does not dispute that, in many aress, the
Commission enjoys wide discretionary authority in defining the “public interest,” especidly in
Stuations where Congress has not expressy spoken and the Commission iswriting on a“ clean
dae” Inthis case, however, Congress adopted detailed, explicit standards on radio ownership
in loca markets, and if Congress had wanted to give the Commission discretion to treat these

gtatutory ownership caps as suggestions or presumptions subject to further “public interest”

11



review, Congress could have said s0.2® The Commission cannot serioudy suggest that it retains
authority to treet the statutory radio ownership caps as mere suggestions because Section

202(b)(1) did not explicitly provide that the Commission “shdl not” utilize its generd public

interest authority to bypass those statutory standards.® Because “ Congress has directly spoken

to the precise question” of locd radio ownership, HUD v. Rucker, No. 00-1770 (Sup. Ct., March
26, 2002), quoting Chevron, 467 U.S. a 842, the Commission must give effect to the intent of
Congress as unambiguoudy expressed in Section 202(b)(1). The Commission’s generd public
interest authority cannot properly be invoked to smply disregard the specific statutory regime
established by Congress.'’

B. The Commission Cannot Rely on Section 202(h) to Cut Back on the Level of
Owner ship Consolidation Specifically Permitted under Section 202(b)(1).

15 For example, in Section 202(d) of the 1996 Act concerning relaxation of the one-to-a-market
rule, Congressin fact directed the Commission to “extend its waiver policy” to more markets
“congstent with the public interest, convenience, and necessity.” With regard to other loca
ownership rules such as the televison duopoly rule, Congress merely directed the FCC in
Section 202(c)(2) to conduct a rulemaking to determine whether to “retain, modify, or diminate’
the rule. Congress gave the FCC no such discretion with regard to local radio ownership, and
did not refer to the “ public interest” standard at al in Section 202(b).

16 See Railway Labor Executives' Association v. National Mediation Board, 29 F.3d 655, 671
(D.C. Cir. 1994) (en banc) (“agencies would enjoy virtudly limitless hegemony” if a

congressiona delegation of power were presumed absent an express negation of such * power

(i.e. when the statute is not written in “‘thou shadt not’ terms)”).

" NAB additiondly notes that atempting to limit loca radio ownership under the public interest
standard of Sections 310(d) and 309(a) raises a question of compliance with Section 310(d)
itself. That section providesthat “in acting” on transfer gpplications, “the Commission may not
consider whether the public interest, convenience, and necessity might be served by the trandfer,
assgnment, or disposal of the permit or license to a person other than the proposed transferee.”
47 U.S.C. § 310(d) (emphasis added). By refusing to approve (at least without further “public
interest” review) a proposed license transfer complying with the statutory requirements of
Section 202(b)(1), the FCC may be determining by implication that the public interest would be
better served by the transfer of the license to a person other than the current licensee’ s proposed
choice. Because the Commission would be essentialy engaging in comparative consderation by
declining to process and grant transactions conforming to express statutory ownership limits, a
clear tenson with the terms of Section 310(d) exists.
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The biennia review provisons of Section 202(h) of the 1996 Act require the
Commission to “review its rules adopted pursuant to” Section 202 and “al of its ownership rules
biennidly” to “determine whether any of such rules are necessary in the public interest asthe
result of competition.” By its clear terms, Section 202(h) applies to the local radio ownership
rules set forth in Section 202(b)(1). Thus, the Commission is required to determine biennialy
whether these locd radio ownership limits remain “necessary,” and must “reped or modify”
those ownership limitsiif they are “no longer in the public interest.”

The language of Section 202(h), especialy when considered with the terms of other parts
of Section 202, clearly dlowsthe Commission inits biennia reviewsto reped entirely or further
loosen the local radio ownership caps set in Section 202(b)(1).1® However, the Commission’s
authority under Section 202(h) to cut back on the ownership consolidation specificaly permitted
in Section 202(b)(1) appears highly questionable. In mandating the biennid review, Congress
directed the Commission to determine whether “any” of its ownership rules remain “necessary”

a dl “astheresult of compstition,” and ingtructed the Commission to “reped” or “modify” any
rule “no longer in the public interest.” This language, with its emphasis on diminating
unnecessary regulation, certainly does not suggest that the congressiond directive to “reped” or
“modify” unneeded rules authorizes the adoption of even Stricter ownership regulations
(especidly any incongstent with specific congressond determinations on consolideation). NAB
finds notable that the only express exception to the radio ownership limits set forth in Section

202(b)(1) isthat provided in (b)(2), which authorizes the Commission to increase the levels of

18 Of course, the Commission may dso retain the radio ownership limitations set forth in Section
202(b)(2) if it determines thet these limitations till serve the public interest in light of
competitive changes in the marketplace.
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radio ownership in local markets under certain circumstances.*® Because the only flexibility
provided by Congressin the radio ownership capsisin an upward direction, adecison by the
Commission under Section 202(h) to “modify” the radio ownership rules by reducing the levd of
local radio ownership below that specificaly permitted by Section 202(b)(1) would be
inconsistent with the overall statutory scheme?°

In addition, it is clear that Congress had a deregulatory intent when adopting Section
202(h) requiring the Commission to examine its ownership rules regularly to determine whether
they remain “necessary” as “the result of competition.”®* Certainly the purpose of the 1996 Act
was to “ promote]] competition and reduce[] regulation,” and Congress expresdy sought to
“promote the competitiveness’ of broadcast stations in amultichannel media market by
“depart[ing] from the traditiona notions of broadcast regulation” and “rely[ing] more on
competitive market forces” H.R. Rep. No. 204, 104™ Cong., 2d Sess. 47-48, 55 (1995).%? Given

Congress deregulatory intent when adopting the broadcast-related provisions of the 1996 Act,

19 Section 202(b)(2) provides that, “[n]otwithstanding any limitation authorized by this
subsection, the Commission may permit” the ownership of “radio broadcast gationsiif the
Commission determines’ that such ownership would “result in an increase in the number of radio
broadcast sationsin operation.”

%0 See Food and Drug Administration v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 133
(2000) (in finding that Congress had precluded the Food and Drug Adminigtration from asserting
jurisdiction to regulate tobacco products, the Supreme Court emphasized that the provisions of

the Food, Drug and Cosmetic Act had to be “read in their context and with aview to their place

in the overdl datutory scheme’).

21 See Separate Statement of Commissioner Michae K. Powell, 1998 Biennial Review Report, 15
FCC Rcd 11058, 11151 (2000) (“the clear bent of the biennia review process set out by
Congressis deregulatory, in recognition of the pace of dramatic change in the marketplace and

the understanding that healthy markets can adequately advance the government’ sinterestsin
competition and diversity”).

22 See also Bell Atlantic, 131 F.3d at 1047 (the “traditiond tools of statutory construction” used to

ascertain congressiond intent include “examination of the datute' s text, legidative history, and
dructure, aswell asits purpose”’) (emphasis added).
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including Section 202(h), the Commission cannot properly rely on the biennid review

requirements of Section 202(h) to “re-regulate’ local radio markets by cutting back on the
ownership consolidation specifically permitted by Congressin Section 202(b)(1).2 Infact, as
NAB’s comments will demonstrate that increased ownership consolidation has produced greater
programming diversity and substantia efficiency benefits without a Sgnificant increase in

market power, the Commission, when conducting its required biennia reviews, must consder
whether afurther liberdization of the radio ownership caps will serve the public interest.

II. ThePublic'sInterest In Recelving Diver se Radio Programming Is Clearly Being M et
On A Market Basi's, As Consolidation Has Increased The Diversity Of Radio Programming
AvailableIn Local Markets.

A. TheAvailability of Diverse Programming Acrossa Market |sthe Most Relevant
Concern When Addressing Diversity in the Context of Radio.

The Commisson has traditiondly judtified its structural ownership rules, including the
local radio ownership limits, “on considerations. . . loosdly call[ed] diversity.”?* NAB observes,
however, that the Commission has long hed difficulty in dearly articulaing itsinterest in the

“dugve concept” of diveraty, which, according to Chairman Powdl, “has come to mean many

23 Bven assuming that Congress did intend the term “modify” in Section 202(h) to dlow the
Commission to cut back on the specific levels of ownership consolidation found appropriatein
Section 202(b), certainly the Commission could not, given Section 202(h)’s emphasis on
competition, modify those ownership caps in amore restrictive manner, absent a dramatic
reduction in the level of competition in the radio industry. Given theincrease in theleve of
competition in the radio industry due to the growth in the number of stations and the emergence
of new technologies (see infra 17-18), the Commission cannot possibly establish adeclinein the
level of competition sufficient to even arguably judtify cutting back on the ownership
consolidation expresdy permitted by Congress.

24 Separate Statement of Commissioner Michael Powell, Notice of Inquiry, 1998 Biennial
Regulatory Review, 13 FCC Rcd 11276 (1998).
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things”® Indeed, in this proceeding, the Commission has identified and attempted to define
three aspects of diversity (viewpoint, outlet and source) as gppropriate for guiding its public
interest considerations (see Notice at 1 30), but has neglected the type of diversity most relevant
in the context of radio. Specificadly, NAB submits thet, on a day-to-day badss, the type of
diversty most relevant to radio lisenersis programming diversity, and that, on previous
occasions, the Commission has stressed the importance of thistype of diversity, especidly with
regard to the radio industry. For example, in determining in 1992 to relax subgtantidly its
nationa and locd radio ownership limits, the Commission recognized that “radio station
programming” had “become increasingly diverse,” and focused particularly on the large increase
in the number of programming formats since the 1970's?® Similarly, Chairman Powel| has
specificaly identified “ program diversty” —i.e., programsthat “vary in content and style’ — as

one of the “primary” aspects of diversity.?’

% Separate Statement of Commissioner Michadl K. Powell, 1998 Biennial Review Report, 15
FCC Rcd 11058, 11146 (2000). See also Separate Statement of Commissioner Michadl Powell,
Notice of Inquiry, 1998 Biennial Regulatory Review, 13 FCC Rcd 11276 (1998) (diversity isa
“visceral matter,” one “bathed in subjective judgments and debated in amorphous terms”).

% Report and Order in MM Docket No. 91-140, 7 FCC Rcd 2755, 2758 (1992), recon. granted in
part, Memorandum Opinion and Order and Further Notice of Proposed Rulemaking, 7 FCC Rcd
6387 (1992) (“1992 Radio Ownership Order”) (noting that by one count the number of mgjor
programming formats had increased from eight to 35). In this order, the Commission adso Sated

that itsgod of “divergfying ownership” was intended to promote “program diversity,” and

expresdy concluded that relaxing its radio ownership restrictions could “play a Sgnificant partin
improving the diversity of programming available to the public.” 1d. at 2757, 2761 (emphasis

added).

2" Separate Statement of Commissioner Michael K. Powell, 1998 Biennial Review Report, 15
FCC Rcd 11058, 11146 (2000). See also Separate Statement of Commissioner Michadl Powell,
Notice of Inquiry, 1998 Biennial Regulatory Review, 13 FCC Rcd 11276 (1998) (identifying
diversty of ownership, programming and outlets as three relevant “expressons of diversty”).

16



Asin its 1992 decision on radio ownership, the Commission should focusiits diversity
concerns in this proceeding on the “diversity of programming available to the public.” 1992
Radio Ownership Order, 7 FCC Red at 2761. And as the Commission has previoudy
recognized, it is not necessary that every radio station broadcast awide variety of programming,
0 long as different types of programming are available to consumers on amarket basis®® In
consdering whether the public’ sinterest in recelving adiversity of radio programming is being
met, the Commission therefore need not be concerned that every radio station be “dl thingsto all

people,” but should focus on the variety of programming offered across markets as awhole.?

B. ThePublic'sInterest in Receiving Diver se Radio Programming I s Clearly Being
Met.

Recent decades have seen both a considerable increase in the number of traditional radio
gations, and the emergence of new technologies, that together provide even greater
programming diversty for radio listeners (as well asincreased competition for radio

broadcasters). 1n 1975, for example, there were only 7,785 radio stations licensed in the United

2 See, e.g., Deregulation of Radio, Report and Order in BC Docket No. 79-219, 84 FCC 2d 968,
977-79 (1981) (due to the growth of radio and other informationa and entertainment services, it

is no longer necessary for government to require “ every radio station to broadcast awide variety

of different types of programming” because a“full complement of programming services’ will

be available through “the totdlity of dations’ in a market); Revision of Programming and
Commercialization Policies, Ascertainment Requirements, and Program Log Requirements for
Commercial Television Sations, Report and Order in MM Docket No. 83-670, 98 FCC 2d 1076,
1088 (1984) (requiring televison Sations to “present programming in al categories’ is

“unnecessary and burdensome in light of overall market performance’).

29 See Lutheran Church-Missouri Synod v. FCC, 141 F.3d 344, 355-56 (D.C. Cir. 1998) (itis
“understandable why the Commission would seek station to sation differences” but a“god of
meking asngle gation dl things to al people makes no sense’ and “clashes with the redlity of

the radio market”); Office of Communication of the United Church of Christ v. FCC, 707 F.2d
1413, 1434 (D.C. Cir. 1983) (audiences “benefit by the increased diversity of programs’ offered
by the growing number of radio outlets “across the market”).
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States; by September 30, 2001, the Commission had licensed 13,012 radio stations*® FCC News
Release, Broadcast Sation Totals as of September 30, 2001 (Oct. 30, 2001). Beyond listening to
the radio stationsiin their local markets;®! consumers today may aso access radio programming
from sations al over the United States (or even the world) viathe Internet. In addition, the
recent development of satellite radio services dlows consumers to obtain dozens and dozens of
additional channels of radio programming in avery wide variety of formats>?

Clearly, consumers today have accessto a greater number of radio outlets than ever
before, and the evidence aso shows the availability of more diverse programming than ever
before. The Commission recognized a decade ago that, due to “intense inter- and intra-industry
competition, radio station programming has become increasingly diverse,” with the number of
programming formats increasing dramaticaly. 1992 Radio Ownership Order, 7 FCC Rcd at
2758. A study of radio programming covering 1975 through 1995 showed “a pronounced

upward trend in the number of formats reported over this period.”*® Assuming the “number of

30 There has been smilar dramatic growth in the number of television broadcast sations. In
1975, there were only 952 televison gations licensed in the U.S,, but by 2001, the Commission
had licensed 1686 full power televison stations, 2,212 |low power stations and 424 Class A
televison gations.

31 A 1998 NAB study found that there were 84.1 commercid radio stationsin the average
Desgnated Market Area (“DMA”), when weighted by population. 1nthe largest DMAS, there
were over 100 commercid radio stations licensed on average. Even in the smalest DMAS
(number 201 and higher), there were over eight commercia radio stations licensed on average.
See Media Outlets by Market—U pdate, Attached as Appendix A to NAB Commentsin MM
Docket No. 98-35 (filed July 21, 1998). And of course the number of licensed radio stations
(both commercid and non-commercid) has increased since 1998.

%2 See, e.g., Page Albiniak, Radio Set to Fly, Broadcasting & Cable at 26 (Sept. 3, 2001) (XM
and Sirius, the two satdllite radio services, each offer 100-plus channels of music, news, tak and

sports).

¥ Thomas W. Hazlett and David W. Sosa, Was the Fairness Doctrine A “ Chilling Effect” ?
Evidence from the Postderegulation Radio Market, 26 J. Legal Stud. 279, 292 (1997).
According to this study, in 1975 music programming “was dominated by only afew formats

18



identifiable formats’ to be “abroad” measure of programming diversity, this study concluded
that “the overdl trend istoward an increase in program listening choices.” Hazlett and Sosa,
Was the Fairness Doctrine a “ Chilling Effect” ? at 292.

Perhaps more importantly from the Commission’s perspective, there was aso an
“explosion in news, talk, and public affairs formats, on both AM and FM,” between 1975 and
1995.3* “The share of informationa formats on FM increased from 4.64 percent in 1975 to 7.39
percent in 1995, but the more dramatic increase was in the AM band where the share of
informational programming went from 4.29 percent to 27.60 percent.” Hazlett and Sosa,
Chilling the Internet? at 16. Other commentators have aso observed this “expansion of the
number of dl-newsdl-tak format sations,” and noted that such expansion “tend[ed] to support
the arguments of deregulation that the public’' s interest in news and public- affairs programming
is being served, if not by every station, a least by stationsin many markets”*® Indeed, studies
have demongtrated the widespread availability of radio news programming and the existence of
dl-news daionsin awide variety of markets, thereby “atedt[ing] to the format’s versatility and

contradict[ing] the judgment theat al-news is viable only in mgjor markets”3®

such as country-western and adult contemporary.” By 1995, there were “more than 20 specific”
musc formats, including “ urban contemporary, new age, and bluegrass.” 1d.

3 Thomas W. Hazlett and David W. Sosa, Chilling the Internet? Lessons from FCC Regulation
of Radio Broadcasting, Cato Policy AnalysisNo. 270 at 5 (March 1997).

% Benjamin J. Bates and Todd Chambers, The Economic Basis for Radio Deregulation, 12 J.
Media Econ. 19, 28 (1999).

% Danid Riffe and Eugene Shaw, Owner ship, Operating, Saffing and Content Characteristics of
“News Radio” Sations, 67 Journaism Quarterly 684, 691 (1990). This study aso found that the
news on dl-news or predominantly news stations “was decidedly locd in orientation.” Id. at

686.
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Moreover, economists have asserted for decades that consolidation within local media
markets may well lead to grester diversity of programming.®” The Commission itself envisioned
that consolidated ownership would promote “program service diversity and the development of
new broadcast services” whenit initialy liberdized the radio ownership regulationsin 1992.
1992 Radio Ownership Order, 7 FCC Red at 2757. And as predicted, the post-1996 ownership
consolidetion in the radio industry has indeed significantly enhanced programming diversity in
locd radio markets. A 1999 study concluded that, “[b]etween 1993 and 1997 ownership
concentration and the programming variety availablein loca radio markets both increased
subgtantialy,” consequently “suggest[ing] that the increased concentration has been good for
listeners™® An NAB study, aso conducted in 1999, similarly found an increase, between 1996
and 1998, in the average number of programming formats offered in al Arbitron surveyed
markets. >

In addition, a new study conducted by BIA Financid Network clearly demongtrates that
the number of programming formats provided in Arbitron radio markets has continued to
increase and that a causdl link exists between increased ownership consolidation and increased
programming diversity. See Attachment A, BIA Financid Network, Has Format Diversity

Continued to Increase? (March 26, 2002) (“BIA Diversty Study”). Specificdly, this sudy

3" See, e.g., Peter Steiner, Program Patterns and Preferences, and the Workability of Competition
in Radio Broadcasting, 66 Q.J. Econ. 194 (1952) (demonstrating that a consolidated owner of

radio gtations within amarket may be more likely to program minority taste formats than if

gations in the market were separately owned).

3 Steven Berry and Jod Waldfogel, Mergers, Station Entry, and Programming Variety in Radio
Broadcasting, National Bureau of Economic Research, Working Paper 7080 at 25-26 (April
1999). Thisstudy in fact found that “increased concentration caused an increase in avalable
programming variety.” 1d. at 25 (emphasis added).

39 See Comments of NAB in MM Docket No. 99-25, Attachment B, Format Availability After
Consolidation (filed Aug. 2, 1999).
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found that, since 1998, the average number of generd programming formats offered in dl
Arbitron surveyed markets has increased 8%, and the average number of specific programming
formats has increased by 11.1%. BIA Diversity Study at 5, 7. With regard to the number of
programming formats offered, the average Arbitron market has 10.8 generd and 16.2 specific
programming formats. When weighted by the relative population of the markets, the average
Arbitron market has 14.0 genera and 27.5 specific programming formats** Although larger
markets do enjoy greater programming diversty, the study demondirated that even the smadlest
markets receive a considerable variety of radio programming.

Rather interegtingly, the BIA Diverdty Study found that the above andlysis actudly
underdates the level of programming diversty available to the listening public becauseit falsto
consider “out-of-market” ligening.*> On average, less than three-quarters (71.1%) of the
listening within amarket is atributable to commercid radio Sations listed by Arbitron as being

“home” to that market. 1d. a 9. When taking into account the additiond diversty provided by

“0BIA Financid Network categorizes radio station programming formatsin two ways. The
specific formats for ations are those actualy used by station personne in describing the
programming formats of their sations, and can include Stuations where a station has split or
multiple formats. BIA then categorizes this broader range of programming formatsinto 19
generd categories. Whether utilizing these generd or specific format categories, the BIA
Diversty Study (at 5-6) found that the average number of formats has increased in al market
Sze groupings since 1998.

“1 BIA Diversity Study at 5, 7. Such weighted averages are more reflective of the number of
formats available to the average listener in Arbitron markets because they give greater weight to
the markets with the highest populations.

“2 See BIA Diversity Study a 5-6. The smallest Arbitron markets (rank 101 and higher) receive,
on average, 9.5 generd and 12.3 specific programming formats. The largest markets (rank 1-10)
receive, on average, 17.0 generd and 38.6 specific programming formats. 1d.

3 As described in the study (at 9), listeners are able to receive many more stations than those
assigned to their Arbitron markets. Thereis consequently a congderable amount of listening in
markets to stations that are not listed by Arbitron as being “home” to that market.
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out-of-market stations, the (unweighted) average Arbitron market has 12.0 general and 19.0
specific programming formats (which represents an increase of 11.1% and 17.3%, respectively,
in the number of generd and specific formats than were counted when only in-market stations
were examined). 1d. at 12-13. Theincreasein programming diversity provided by out-of-market
stationsis epecialy pronounced in smaller markets**

To establish more clearly the connection between ownership consolidation and the
continuing increases in radio programming diversty, the BIA Diversity Study aso conducted
severd regresson anadyses using the leve of ownership concentration as an independent
vaiable. These anadyses showed that, whether utilizing generd or specific programming format
categories, greater levels of ownership consolidation have lead to grester programming diversity.
Id. at 13-15. Thus, in response to the Commission’s request for empirica evidence showing the
link between gresater consolidation and increasesin diversity (Notice at 1 38), the BIA Diversty
Study demongdraesthat “thereis a datisticdly sgnificant pogtive relationship between the leve
of local ownership concentration and the level of local format diversity.” Id. at 17.%°

In sum, multiple studies unequivocaly show that consumerstoday have access to more
diverse radio programming than ever before, and that ownership consolidation has contributed
sgnificantly to theincrease in programming diversity snce 1996. Because Congress decision

inthe 1996 Act to dlow gresater levels of radio ownership consolidation “has been good for

*4 When taking into account listening to out-of-market stations, the smalest markets (rank 101
and higher) receive, on average, 10.9 genera and 15.6 specific programming formats. BIA
Diversty Study at 11-12.

4> Accord Bery and Wadfogd, Mergers, Sation Entry, and Programming Variety at 2, 25
(finding thet increased concentration in radio industry has caused an increase in programming

vaiety).
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"4 no concerns related to programming diversity justify any attempt by the Commission

listeners,
to cut back on the congressionaly mandated ownership standards (even if the Commission had
the statutory authority to do s0).*” Indeed, given that increases in ownership consolidation have
consstently produced grester programming diversity, the Commission, when conducting its
required biennial reviews of the broadcast ownership rules, must consider whether afurther
liberdization of the radio caps would serve the public interest.

C. ConcernsAbout the Effect of Consolidation in the Radio Industry on Source and
Viewpoint Diversity Appear Unwar ranted.

As discussed above, the empirical evidence clearly demondirates that consolidation in the
radio industry has benefited the public by increasing programming diversty. The Notice (at
37) dso inquired about the “relationship between consolidation and viewpoint and source
divergty.” For the reasons set forth below, concerns that ownership consolidation has
sgnificantly impacted source and viewpoint diversity in the radio industry are misplaced.

Asaninitid matter, NAB sresses that the overdl impact of the recent consolidation in
the radio industry may be less dramatic than commonly assumed. A study conducted by NAB
shows that alarge number of commercia radio stations either remain “standalones” or are part
of loca duopoalies, in their respective markets. See Attachment B, NAB, Independent Radio
Voices in Radio Markets (Nov. 2001) (“Radio Voices Study”). Intheten largest Arbitron
markets, for instance, 25.6% of the commercia radio stations are standal ones, and an additional
13.6% of the sations are in locd duopalies. 1d. Inanumber of smdler market groupings, the

percentages of stlandalone stations and those in local duopolies are even higher and, in some

6 Bearry and Waldfoge, Mergers, Sation Entry, and Programming Variety at 26.

" As discussed in detail above, Congress has definitively determined that the level of ownership
concentration alowed under Section 202(b)(1) does not threaten diversity in loca radio markets.
That section of the 1996 Act is, after dl, entitled “Local Radio Diversity.”
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market groups, approach 50%. 1d.*® Thus, despite the recent consolidation in the radio industry,
there remains a very large number of independent owners providing content to consumers.

With regard to viewpoint diversity specificaly, the exiging literature indicates thet the
connection between ownership and diversity of viewpoint remains unproven. For example, one
researcher, after reviewing the history of FCC ownership regulation and the related scholarly
literature, concluded that “[t]here isno evidence’ that the Commission’s ownership policies have
“in fact resulted in greater (or less) diversity of content” within the commercid sectors of the
U.S. broadcasting industry.*® Another study, after reviewing the existing economic literature on
the effect of market structure on diversity, found that “[multiplicity of ownership isa blunt
ingrument, and . . . possibly a counterproductive one’ for insuring that “many points of view are
heard.”® Because the “great majority of those who operate broadcast stations’ do not seem to be
driven “by the desire to mold public opinion and attitudes,” these *independent owners, al with
identical economic incentives, may produce relatively uniform products.” Haddock and Polsby,
Bright Linesa 349. Chairman Powell himsalf has agreed with this assessment, stating that he
failed “to see how ownership redtrictions in themsalves do much to promote the god” of
providing antagonigtic viewpoints. Admittedly, “[d]ifferent owners have different perspectives,

but they probably have more in common as commercid interests than not, for each must compete

“8 For instance, in markets 11-25, nearly haf (49.4%) of the commercid radio stations are
standaones (28.5%) or are part of alocal duopoly (an additiona 20.9%). Similarly, 46.4% of
the commercia radio sationsin markets 26-50 fdl in these categories. Overdl, more than 40%
of dl commercid gationsin Arbitron markets are either standalone or duopoly stations within
their respective markets. Radio VVoices Study at 1.

49 Benjamin Compaine, The Impact of Ownership on Content: Does It Matter?, 13 Cardozo Arts
& Ent. L.J. 755, 763 (1995).

*Y David Haddock and Danid Polsby, Bright Lines, the Federal Communications Commission’s
Duopoly Rule, and the Diversity of Voices, 42 Fed. Comm. L.J. 331, 348-49 (1990).
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for maximum audience share to remain profitable.” While the “ ownership dass may include
different people,” it is“hard to see how that ensures’ they “are different in their viewpoints.™?
Because the actual correlation between ownership of broadcast sations and the loca availability
of diverse ideas and viewpointsis attenuated at best, the Commission cannot smply assume that
increased ownership consolidation in the radio industry has aready, or will in the future, result in
adedlinein viewpoint or content diversity.>?

Indeed, a very recent study demonstrates that consolidated media owners do in fact
provide a meaningful diversity of viewpoints on issues of public concern.®® The Pritchard Study
examined the divergity of information and viewpoints regarding the 2000 Presidentid campaign
offered by commonly owned newspaper/broadcast combinations in Chicago, Dalas and
Milwaukee, and “found subgtantid diversity in the news and commentary offered by each of the
three newspaper/broadcast combinations.” Pritchard Study at 33. Specifically, the study “found
no evidence of ownership influence on, or control of, news coverage’ of the Presidentia

campaign in the cross-owned media propertiesin the three markets. 1d. at 49.°>* The“dant” of

*1 Separate Statement of Commissioner Michadl K. Powell, 1998 Biennial Review Report, 15
FCC Rcd 11058, 11149 (2000). Accord Timothy J. Brennan, Vertical Integration, Monopoly,
and the First Amendment, J. Media Econ. 57, 67-68 (Spring 1990) (media owners are
congrained by marketplace pressures and economic incentives from “control[ling] content in
ways' divergent from the preferences of “readers, listeners, or viewers’).

2 See, e.g., Lamprecht v. FCC, 958 F.2d 382 (D.C. Cir. 1992) (gender-based preferencein
broadcast comparative licensing process was invaidated when FCC introduced no evidence
supporting alink between female ownership and programming of any particular kind).

*3 See David Pritchard, A Tale of Three Cities: “ Diverse and Antagonistic” Information in
Stuations of Local Newspaper/Broadcast Cross-Ownership, 54 Fed. Comm. L.J. 31 (2001)
(“Pritchard Study™).

>4 Rether interestingly, the author of this study noted that the three media corporations being
examined all favored reped of the newspaper/broadcast cross-ownership rule, “an outcome that
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the campaign coverage aired by each company’ s radio and television stations “tended to differ
from the dant of news published by the company’s newspaper.” Id. This*"difference was
especidly pronounced in Milwaukee,” which was the most concentrated media market of the
three. 1d. Overdl, the study “found awedth of ‘diverse and antagonistic’ information” offered
by the newspaper/broadcast combinations examined. 1d. Because commonly-owned media
properties appear both willing and able to provide “awide range of diverse and antagonigtic
opinions’ (Notice at 1 30), the Commission shoud not be concerned that ownership
consolidation will prevent the expression of diverse viewpointsin radio programming content.>®
Findly, if the Commission is concerned about the impact of consolidation in the radio
indusiry on “diverdty in the marketplace of ideas” then it must be careful in defining the market
for ideas so as not to “overestimate the degree of concentration” in that market.® After all,
consumers do not rely solely — or even primarily — on radio as a source of news and information,

but instead access a continualy expanding variety of mass media outlets for entertainment,

was much more likely” if Bush defeated Gore. Pritchard Study at 38. This position did not,
however, produce a coordinated or consistent “dant” toward Bush in the coverage of the
campaign by the corporations’ various cross-owned media properties. 1d. at 49.

%> Moreover, despite its traditional concern with viewpoint diversity, the Commission cannot
ignore the fact that, as Chairman Powell has expresdy noted, much of the content on televison
and radio is entertainment- oriented and not the type of programming where the concept of
viewpoint antagonism had substantia “relevance.” Separate Statement of Commissioner
Michad K. Powell, 1998 Biennial Review Report, 15 FCC Red 11058, 11149 (2000).

%6 Benjamin J. Bates, Concentration in Local Television Markets, J. Media Econ. 3, 17 (Fall
1993) (arguing that using the “same market definition to consider the impact” of “concentration
on the price of advertisng” to dso consider “the impact of concentration on diversity in the
marketplace of ideas’ would “be to serioudy overestimate the degree of concentration” in the
marketplace of idess).
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information and opinion.>” Indeed, nearly two decades ago, the Commission concluded that “the
information market relevant to diversity concerns includes not only televison and radio outlets,
but cable, other video media, and numerous print medid’ (such as newspapers, magazines and
periodicas) “aswdl.” Report and Order in Gen. Docket No. 83-1009, 100 FCC 2d 17, 25
(1984) (specificaly finding that “these other media compete with broadcast outlets for the time
that citizens devote to acquiring the information they desire” and “are subgtitutes in the provision
of such information”).>®

Today, with the recent emergence of, inter alia, the Internet and video and radio satdlite
sarvices, the “information market relevant to diversity concerns’ is broader and more varied than

ever before. 1d.>° Given the expansion in the number of traditional broadcast outlets, the “rapid

*" The tremendous growth in the number and variety of mass media outlets in recent decades has
been documented on many occasons. See, e.g., Separate Statement of Commissioner Michael

K. Powell, 1998 Biennial Review Report, 15 FCC Rcd 11058, 11141-48 (2000); Comments of
Newspaper Association of America, Appendix | in MM Docket Nos. 01-235 and 96-197 (filed
Dec. 3, 2001).

*8 NAB has previoudy demonsrated the impressive growth of these various media outlets in
individual markets. Ina 1998 study, NAB found that the average DMA had 12.4 televison
gations, 84.1 commercia radio stations, and 18.3 newspapers that reached 1,000 or morein
circulation (13.6 of which were published within the market and 2.9 of which reached a

minimum of 5% penetration). The average DMA dso had a 23.6% penetration of weekly
newspapers and 10.2 nationa magazines that reached a 5% penetration. See Comments of NAB
in MM Docket No. 98-35, Appendix A, Media Outlets by Market-Update (filed July 21, 1998)
(“MediaOuitlet Report”). The growth of cable televison has aso expanded the number of news
sources and outlets available to consumers in local markets, as numerous nationd (e.g., CNN,
MSNBC, CNBC, C-SPAN, Fox News Channdl) and local or regiond cable programming
sarvices (such as Newschannd 8 in the Washington, D.C. area and Chicagoland Television News
in the Chicago area) have flourished.

%9 According to NAB's 1998 Media Outlet Report, only 23.4 million households were online in
1998, but by 2005, 68.4 million households, or 63% of al American homes, are expected to be
online. Veronis Suhler Releases 15™ Annual Communications Industry Forecast, PR Newswire
(Aug. 6, 2001). Over 72% of Americans currently have Internet access, and 58% of the U.S.
population has such access at home. Alec Klein, Internet Use Seemsto Cut into TV Time,
Washington Post at EO1 (Nov. 29, 2001); Eighth Annual Report, CS Docket No. 01-129, FCC
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development and diffusion of dternatives’ to these “maingtream media,” and the equadly rapid
“converg[ence] of mediatechnologies,” the Commission should have little concern that

ownership consolidation in the radio industry will have a dd eterious effect on the avallability of
diverse viewpointsin locad mediamarkets. Bates, Concentration in Local Television Markets at
17 (emphasizing the importance of the * presence and impact of subgtitutes’ to traditiona media
such as broadcast outlets when consdering the “impact of concentration on diversity in the
marketplace of ideas’). It certainly would seem contrary to the redlity of today’ s mass media
marketplace to suggest that consumers are unable to access a sufficiently wide variety of
entertainment and informationa programming, and, as television and radio broadcasters and

other service providers move into an era of digital abundance, the Commission should have even
less cause for concern about any lack of diversity in the marketplace of ideas.®

[11. In Light Of The Economic Benefits Of Consolidation, The Still Limited Market Power
Of Station Groups, And The Commission’s Questionable Authority To Regulate
Advertising Markets, Competitive | ssues Should Not Concern The Commission In This

Proceeding.

A. The Commission’s Authority to Impose Structural Owner ship Regulation to
Protect Advertisers May Be Questioned.

Beyond “promot[ing] diversaty,” the Commission has dso traditiondly intended its
broadcast ownership rules “to foster economic competition.” Report and Order in MM Docket

Nos. 91-221, and 87-8, 14 FCC Rcd 12903, 12910 (1999). However, NAB questions the

01-389 a 113 (rd. Jan. 14, 2002). Nearly haf of Americans currently use the Internet to obtain
news specificaly, and among people younger than 45, 60% use the Internet for news. Internet
Grows as News Source, abcNEWS.com (Oct. 17, 2001).

%0 See, e.g., Report and Order, 98 FCC 2d at 1086, 1099 (emergence of “new technologies,
coupled with the continued growth in the number of television [and radio] sations, will create an
economic environment thet is even more competitive than the existing marketplace,” will “only
further ensure the presentation” of informetiona and other non-entertainment programming, and
“will continue” to cause a“decling’ in the “need” for regulation of broadcagters).
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wisdom of, and the basis for, any impostion of structurd ownership regulaions by the
Commission in an effort to protect advertisers from concentration in advertisng markets.
Congress certainly has not charged the Commission with the specific task of regulating the
broadcast advertisng market, or of insuring that rates for advertisers remain reasonable.
Although the Commisson’ s authority to regulate in the “public interest” is broad, it nonetheless
has limits, and may not reach to the impaosition of regulations designed to insure that, for
example, broadcasters charge competitive rates to Procter & Gamble to advertise laundry

detergent.®*

Tojudify impasing or retaining structural ownership regulations on the basis of
insuring a competitive market for advertisers, the Commission would, at the very least, need to
demondtrate empiricaly that a decline in the competitiveness of the advertisng market causes

the degradation of the broadcast services provided to the public. Indeed, Chairman Powdll, in
questioning “why the FCC should concern itsdf with advertisng rates” hasflatly stated that the
Commission does “ not regulate advertiang and the price impacts there do not have a secondary
effect on viewersin a manner cognizable by the Communications Act.”®?

Moreover, as Chairman Powell and former Commissioner Harold Furchtgott- Roth have

pointed out, the antitrust Satutes, as enforced by the Department of Justice and the Federa Trade

Commission, adequately address concerns about undue concentration in advertising markets.®

&1 And while competitive advertisng markets may keep advertising rates lower, and lower
advertisng costs may result in lower prices for consumers, the price consumers pay for laundry
detergent may not either be alegitimate concern for the FCC, asit is essentidly unrelated to the
provision of broadcast service to the public.

62 Separate Statement of Commissioner Michad K. Powell, 1998 Biennial Review Report, 15
FCC Red 11058, 11145 n.14 (2000) (emphasis added).

63 See Separate Statement of Commissioner Michael K. Powell, 1998 Biennial Review Report, 15

FCC Rcd 11058, 11145 n.14 (2000); Concurring Statement of Commissioner Harold W.
Furchtgott-Roth, In re Great Empire Broadcasting, Inc., 14 FCC Rcd 11145, 11161 (1999).
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Because the Commission should not needlesdly replicate the work of these agencies on questions
of competition in advertisng markets raised by proposed broadcast mergers, the Commission
mug, a the very leadt, explain how itsrole in reviewing such questions differs from that of other
federa agencies®

B. The Commission Has Previousy Recognized that a Broad Advertising Market Is
Appropriate.

If the Commission in this proceeding nonethel ess attempts to define the relevant product
market for advertisng, it should rely on its previous decisons indicating that the market includes
anumber of forms of media advertisng, rather than just radio (or any other sngle medium)
aone. Indeed, in many decisions over the course of more than a decade, the Commission has
congstently utilized broad advertisng product markets encompassing a number of media, and

has generally not limited its considerations to advertising in particular, individua mediums®®

& And, as discussed in Section |. above, the Commission in any event lacks the statutory
authority under the Communications Act to delay, or refuse to approve, on competition-related
grounds proposed radio transactions that comply with the local radio ownership standards
established by Congressin the 1996 Act. NAB does not dispute that the Justice Department has
authority under the antitrust laws to review broadcast industry mergers on competition grounds,
including those mergersin compliance with the radio ownership caps established in the 1996

Act.

% See, e.g., Notice of Inquiry, 1998 Biennial Regulatory Review in MM Docket No. 98-35, 13
FCC Rcd 11276 at 115 (1998) (local advertisng market consists of broadcast televison, cable
televison, radio and newspapers); In re Sockholders of Renai ssance Communications
Corporation, FCC 97-98 at 148 (1997) (in evaluating request for newspaper/broadcast cross-
ownership waiver, FCC utilized advertisng product market of televison and radio gations,
newspapers and cable television systems); In re Capital Cities/ABC, Inc., FCC 96-48 at 194
(1996) (FCC utilized advertising product market of newspapers, cable television, broadcast
televison and radio in considering request for newspaper/broadcast cross-ownership waiver);
Further Notice of Proposed Rulemaking in MM Docket Nos. 91-221 and 87-8, 10 FCC Rcd
3524, 3543 (1995) (local advertisng market includes cable operators, broadcast televison
sations, radio stations and newspapers); F. Setzer and J. Levy, Broadcast Televisionin a
Multichannel Marketplace, Office of Plans and Policy Working Paper No. 26, DA 91-817, 6
FCC Rcd 3996, 4083 (1991) (finding thet “[a]dvertisng dternatives’ to televison and cable
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Moreover, in previous decisions concerning the radio industry specificaly, the Commission has
expresdy found that radio stations compete with non-radio outlets, including broadcast tlevison
and cable, “for audiences and advertisng revenues” 1992 Radio Ownership Order, 7 FCC Rcd
at 2757, 2759 (finding that radio’s share of loca advertisng market had been flat throughout the
1980's, “even as the respective shares of directly competitive media, most notably loca cable,
increased”) (emphasis added).®®

A sudy previoudy conducted for NAB similarly found that radio stations, in sdling their
advertisng time dots, “compete[] in a product market that includes other radio sationsand a
host of other media,” including broadcast and cable television, newspapers, magazines, outdoor
advertising and direct mail.” While each advertising medium has different characteristics, more
than one type of media can generdly fulfill an advertiser’ sneeds. Asaresult, advertisers strive
to find the most cost effective “mediamix,” and “regularly shift components of their
[advertising] budgets between media as tactics and cost factors dictate” Kerr Study at 15-16.%8

Severd recent empirica studies have aso concluded that the various media are subgtitutable for

advertising “include radio, newspapers, magazines, direct mail, yellow pages, and outdoor
advertisng”).

% See also First Report and Order in MM Docket No. 87-7, 4 FCC Red 1723, 1727 (1989) (in
decision relaxing radio duopoly rule, FCC observed that the “record in this proceeding indicates
that other media,” including “television stations, newspapers, and cable tlevison systems,”

provide “competition for advertisng with radio”).

" William Kerr, PhD., Capita Economics, Comments of the National Association of
Broadcasters on the Advertising Product Market at 5 (submitted to Department of Justice,
Antitrugt Divison, May 15, 1996) (“Kerr Study”). This study discussed in detail how the radio
industry works to persuade advertisers to divert their advertising dollars away from newspapers,
broadcast televison, cable tdlevison and other media. Id. at 6-13.

% The Kerr Study (at 16-18) cited many instances of advertisers who traditionaly heavily relied

upon one advertisng medium shifting their advertising budgets between media because of
perceived changes in the value received for their advertisng dollar.
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advertising purposes®® In sum, it is contrary to common sense and substantia evidence to
contend that advertisers are captive to radio, or any other single medium, or that advertisers are
forced to maintain their advertisng with a particular medium “in the face of rate increases out of
proportion to other media” Kerr Study at 19-20 (asserting pecificdly that “[m]essages
conveyed by radio aso can be distributed by myriad other media options,” and “[€]ven the
discrete audience targeting offered by specific radio formats now can be obtained through other
media dternatives” including cable television).”

Paticularly in light of evidence showing inter-media competition in advertisng, NAB
sees no reason for the Commission to regect at this junctureits earlier determinations about the

broad nature of the local advertising market.”* At the very least, if the Commission abandonsin

% See, e.g., RB. Ekelund, Jr., G.S. Ford and J.D. Jackson, Are Local TV Markets Separate
Markets?, 7 Int’'l. J. Econ. Bus. 79, 91-92 (2000) (finding that, at the locd leve, tdlevison
advertisng is not a distinct antitrust market because “radio and newspaper advertising are
subdtitutes for TV advertisng,” and, as aresult, “broadening the locd advertisng market to

include (at least, some) other local medialis required to accurately delineste the appropriate
antitrust market for locd advertisng”); B.J. Sedon, R.T. Jewell, and D.M. O’ Brien, Media
Substitution and Economies of Scale in Advertising, 18 Int’l. J. Ind. Org. 1153, 1175 (1999)
(finding a the nationd leve “strong subgtitution possibilities from TV into both print and radio,

from radio into both print and TV, and from print into radio”); B.J. Seldon and C. Jung, Derived
Demand for Advertising Messages and Substitutability Among the Media, 33 Q. Rev. Econ. &
Fin. 71, 82 (1993) (finding “fairly good” substitutability among the various media, aggregating

the advertisng market asawhole). But see R.B. Ekelund, Jr., G.S. Ford and J.D. Jackson, Is
Radio Advertising a Distinct Local Market? An Empirical Analysis, 14 Rev. Ind. Org. 239, 254-
55 (1999) (while “televison and newspaper advertisng are subgtitutes for radio advertisng,”

study concluded that “subgtitutability” within local radio markets was “ present,” but “low”).

0 Accord Seldon, et al., Media Substitution at 1173 (“with respect to mergersin the television
and radio media, antitrust agencies perhaps need not be too concerned that the owners of these
media outlets will be able to significantly increase the price of advertisng because advertisers
could switch to print advertising”); Sddon & Jung, Derived Demand at 82 (“if advertisng in one
media were controlled by only afew firms and if these firms attempted to exercise market

power, producers could advertise through other, less costly, medid’).

" Asdiscussed in the Notice (at 1 42), the Department of Justice has in recent years taken the

position that radio advertising does congtitute a separate market. But the Justice Department
itself has not been consistent in this position, and in fact previoudy asserted that broadcast
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this proceeding its earlier postion that a“number of non-radio outlets compet[€] with radio for
audiences and advertising revenues,” 1992 Radio Ownership Order, 7 FCC Red at 2757, then it
must supply a detailed and ressoned andysisto justify its changein course.”> The Commission’s
falure to provide “the requisite ‘ reasoned basis for dtering” its previous conclusions (ACT, 821
F.2d a 746) concerning the “intensg” competition between radio and other media outlets would
clearly be vulnerable to chdlenge. 1992 Radio Ownership Order, 7 FCC Rcd at 2758.

C. The Question of Defining the Appropriate Geographic Market Presents
Considerable Difficultiesand Has No Clear Answer .

Because the Commission lacks the authority to subject proposed radio transactions
complying with the caps established in Section 202(b) to an extra-statutory competition andysis,
the Commission need not even addressin this proceeding the very chalenging question of
defining the relevant geographic market for radio competition. If, however, the Commissonis
determined to address this difficult issue, NAB offers the following observations.

Asamatter of logical consstency, the Commission should use the same method of

defining the geographic market for any competition andyss asit uses for goplying the multiple

stations and newspapers are competitors in the advertisng market. See Second Report and
Order in Docket No. 18110, 50 FCC 2d 1046, 1056 (1975) (Department of Justice “ sees
newspapers and televison advertising as interchangesble” and “would define the product market
30 as to include newspapers and televison stations’). The Supreme Court has, furthermore,
expressy recognized that radio stations compete with other mediain the advertisng market. See
Lorain Journal Co. v. U.S, 342 U.S. 143, 154 (1951) (finding that aradio station and a
newspaper in the same geographic area competed in the * dissemination of news and
advertisng’).

2 See, e.g., Motor Vehicle Manufacturers Association of the U.S, Inc. v. Sate Farm Mutual
Automobile Ins. Co., 463 U.S. 29, 42 (1983) (an agency changing course “is obligated to supply
areasoned andysis for the change beyond that which may be required when an agency does not
actinthefirg ingance’); ACT v. FCC, 821 F.2d 741, 746 (D.C. Cir. 1987) (court found that
FCC had failed to explain adequatdly its dteration of “long-established” children’stelevison
policy); Greater Boston Television Corp. v. FCC, 444 F.2d 841, 852 (D.C. Cir. 1970) (“an
agency changing its course must supply areasoned andyss indicating that prior policies and
dtandards are being deliberately changed”).
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ownership rules.”® Logicaly, the same contour overlap method appropriate for defining radio
markets, for counting stations in them, and for determining the number of radio stations owned
by an entity in amarket should also be gppropriate for an analyss of that same entity’s
comptitive position in the market.”

NAB cannot, however, fully endorse the use of the Commisson’s traditional contour
overlgp method of market definition in a competition andyss (particularly if the Commission,
however unwisdly, were to adopt an entirely case-by-case approach for addressing proposed
tation combinationsin the future).” Utilizing a contour overlap method of market definition for
competitive purposes would essentialy require each gpplicant to submit a customized
competition anadlysis based on the unique market created by every proposed transaction. Such a
requirement would be burdensome, time-consuming and expensive for applicants, and reviewing
large numbers of individualized competition andyses would dso be adminidratively
burdensome for the Commission and would likely result in dower FCC resolution of proposed

radio transactions.

3 As gtated in the Notice (at 11 44), the geographic market is defined under the local ownership
rulesusing “a system of mutualy overlapping sgnd contours, which makes the geographic
market endogenous to acommon owner’s particular sation holdings.”

" And dthough the Commission’s current contour overlap method of defining radio markets
under the loca ownership rules has been criticized for creating a certain number of anomalies,
NAB has previoudy explained in detail why every method of defining radio markets would
undoubtedly produce anomdies. Thereis no reason to believe that the Commission could
replace its current contour overlap method with an dternative market definition gpproach that
would ultimately produce fewer anomadies. See Comments of NAB in MM Docket No. 00-244,
In re Definition of Radio Markets (filed Feb. 26, 2001).

> See Notice at 11 66- 71 (discussing in detail the framework for a case-by-case approach to
addressing proposed station combinations).



Unfortunatdy, neither can NAB endorse the obvious dternative to utilizing a contour-
overlap market definition for competition purposes — the use of Arbitron markets. Admittedly,
data about the revenues of radio stations on an Arbitron market basis are readily and chesply
available, so utilizing Arbitron markets for any competition andyss should be relatively easy
and uncomplicated for the Commission and gpplicants dike. Arbitron, however, does suffer
from anumber of drawbacks that severely limit its usefulness as the Commission’stool of choice
in market competition analyses.

First, nearly half of dl radio stations are not located in Arbitron markets, so adoption of
Arbitron market definitions would not resolve the problem of defining radio marketsin alarge
number of cases. Second, as NAB has previoudy explained in considerable detail, Arbitron data
lack the nettrality and consistency needed for data to be used as aregulatory tool.”® Third,
Arbitron data do not reflect the true level of competition that existsin anumber of markets. As
explained in the attached BIA Diversty Study, Arbitron assgns radio stationsto only one radio
market, even if they serve multiple areas; consequently, there is a considerable amount of
listening in markets to stations that are not listed by Arbitron as being “home’ to that market.

On average, less than three-quarters (71.1%) of the listening within a market is attributable to
commercia gationslisted as being home to that market. BIA Diversty Study at 9-11 (finding
“2,663 ingances in which aradio station was receiving enough lisening in another market to be
reported” in that other market). Perhaps most sgnificantly, in some Arbitron markets as much as

two-thirds of the radio listening is to stations that Arbitron does not assign to the listeners

6 See Comments of NAB in MM Docket No. 00-244 at 15-24 (filed Feb. 26, 2001) (discussing
the extent to which Arbitron’s market definition process remains subject to the control of

Arbitron subscribers, the anomaous effects of Arbitron’s employment of *minimum reporting
gtandard” thresholds and of certain survey techniques, Arbitron’s authority to “ddist” gations,

and other concerns).
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geographic market. 1d. at 3.”” Thus, Arbitron data seriously underestimate the level of
competition (and diversty) exiging in anumber of markets. NAB therefore questions the
suitability of utilizing Arbitron market data for assessng the true competitive impact of proposed
radio transactions.

Given these problems with employing Arbitron market data to conduct a competition
andyss, the Commission should use such data— if a dl —asonly a“firgt cut” screen that will
quickly and eedly identify transactions clearly railsng no competitive concerns, which can then
be expeditioudy gpproved. The Commission should certainly never reject a proposed radio
transaction on competitive grounds where only Arbitron market data has been examined in the
competition analysis. If aninitid screen of atransaction utilizing Arbitron market data appeared
to raise competitive concerns, the Commission must dlow gpplicants afull and complete
opportunity to demondtrate that their proposed transaction would not in fact cause competitive
harm in the marketplace.

From the above discussion, it is evident that satisfactorily defining the relevant
geographic market for any competition analyss of proposed radio transactions will be extremely
chdlenging. NAB moreover sees no compelling reason for the Commission to even attempt to
formulate such adefinition in this proceeding, given the FCC' s lack of authority to conduct an
extra- Satutory competition review of radio transactions that comply with the numerica

ownership standards established by Congressin the 1996 Act.

" According to the Spring 2001 ratings survey, for example, in the New Haven, CT Arbitron
market, in-market commercid radio Sations receive only 30.6% of the totd radio listening. In+
market radio stationsin Trenton, NJ and Akron, OH receive, respectively, only 29.9% and 28.7%
of thetota radio ligening.
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D. AsDemonstrated by Numerous Studies, the Commission Should Not Be
Concerned about the Exercise of Market Power in the Radio Industry.

Despite the congderable consolidation that has recently occurred in the radio industry,
severa factors operate to prevent the exercise of undue market power by broadcasters. A
number of studiesin fact demongtrate that the Commission need not be concerned about the
ability of even consolidated groups to engage in anti-competitive behavior in the radio
marketplace.

More specificdly, severd factors have been previoudy identified as limiting the market
power of radio stations or groups. Firdt, it has been observed that, unlike most indudtries, “the
supply of radio advertisng time is reatively insengtive to the price of that product” (i.e., is
indagtic). Kerr Study a 23. “Radio gations produce advertisng dots 24 hours aday, seven
days aweek, 365 days ayear,” regardless of the level of demand for those dots or the low (or
high) market price for them. 1d.”® These characteristics of the supply of radio advertising time
tend to reduce the power of radio broadcasters vis-a-vis potential advertisers. Perhgps more
importantly, as the Commisson itsdf (see Notice a 1 47) and previous studies have suggested,
the volatility of ratings and audience share in the radio industry provides a very significant check
on the market power of the leading stations or groups in loca markets. Given the relaive speed
and ease with which radio stations can, and do, seek larger audiences and advertising revenues
by shifting formats, “leadership in the ratings game’ is “impermanent[t],” and, thus, even market

leading stations are quite limited in their ability to exercise market power.”

8 In addition, radio advertising time dots are perishable in the sense that they cannot be
inventoried. Because acommercid “minute that goes unsold today will never be sold,” thereis
“pressure on broadcasters to sell margind minutes, even if for very low rates” Kerr Study at 24.

" Kerr Study at 21. This study examined the audience share of the five highest rated Sationsin a
representative group of six Arbitron marketsin 1980, 1985, 1990 and 1994. “Not one of the
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A new study confirms that the market power of even market leading stations necessarily
remains limited because of the volatility of audience shares received by radio stations that results
from, inter alia, the relative ease with which lower rated ations may improve their ratings and
chdlenge market leading stations by atering their formats. See Attachment C, BIA Financid
Network, Volatility in Radio Market Shares (March 26, 2002) (“BIA Volatility Study”). Even
the recent consolidation in the radio industry has not, according to this study, negatively
impacted the ability of Sations to increase their audience shares through format changes.

Specificdly, this sudy examined the leve of volatility in the audience shares of
commercid radio stationsin Arbitron markets, and then directly focused on the audience share
increases earned by stations that changed their formats. The study clearly shows that the
audience shares earned by radio stations are quite volatile, and that sations are able to make
ggnificant gainsin their shares over short periods of time. For example, between only the Fall
2000 and Spring 2001 ratings periods, nearly one-quarter (23.1%) of al reportable Sationsin
Arbitron surveyed markets saw their audience sharesincrease by 25% or more. A virtudly
identical percentage of stations (23.0%) saw their audience shares increase by 25% or more over
alonger period (between Spring 2000 and Spring 2001). BIA Volatility Study at 4-5.8°

When specificaly examining stations that changed their formats, the study showed that

these gtations on average increased their audience shares by consderable amounts. For example,

groups of 1980 market leaders retained al five top dotsby 1985.” By 1994, “in only one market
was the number one ranked station still number one” In two of the Sx markets, “just one of the
five sationswas il in the top fivein 1994.” Between 1980 and 1994, moreover, “there were
31 changes in format among the 30 stations,” and only “nine of the 30 stations ended the period
with the same format they had at the beginning.” 1d. at 21-22.

8 arge numbers of stations also saw their audience shares drop by 25% or more during these

same periods, and many other stations experienced smaler increases or decreasesin thelr
audience shares. BIA Voldility Study at 4-6.
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over 300 stations in Arbitron markets changed their formats between Fall 2000 and Spring 2001,
and these gations increased their share, on average, by 30.8% between these two ratings periods.
Id. a 7. Over alonger time period, the share gains made by format changing stations were even
more impressive. Between Spring 2000 and Spring 2001, over atenth (10.5%) of al reportable
gtations changed their formats, and these stations increased their audience share on average by
38.5%. Id.at 9-11.%

Moreover, aregresson analysis was performed to determine whether greater ownership
concentration in local markets made it more difficult for stations to incresse their shares after
changing formats. See Notice at {47 (inquiring whether the level of concentration had “an
impact on the ability of stations to increase their market share,” and whether stations in markets
with low concentration found it easier to increase their listenership than sationsin more
concentrated markets). The study “found no evidence that an increase in local ownership
concentration negatively affects the ability of stations to increase their loca audience share”
through aformat change. BIA Volatility Study at 17.82

TheBIA Volatlity Study therefore clearly confirms that the audience shares earned by
radio gations are generdly very voldtile, and that large numbers of sations are ableto utilize

format changesin particular to improve significantly their competitive postionsin local markets

81 Over atwo-year period (Spring 1999 to Spring 2001), nearly afifth (18.5%) of al reportable
gtations changed their formats, and these stations increased their shares by 35.6% on average.
BIA Voldtility Study a 9-11.

8 |n fact, in the short run (between Fal 2000 and Spring 2001), format changing stations were
more likely to increase their sharesin highly concentrated markets than in less concentrated
markets. Over longer time periods (between Spring 2000 and Spring 2001 and between Spring
1999 and Spring 2001), there was no impact, positive or negative, from the level of concentration
on the success of format changing setions. BIA Voldility Study a 13-16.
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over relaively short time periods®® This ratings volatility necessarily reduces the ahility of even
the current market leading stations or groups to exercise market power (or, indeed, to even retain
their market leading podition over time). The volatile and dynamic nature of locd radio markets
accordingly should alay concerns about the ability of consolidated groups to engage in anti-
competitive behavior.

Even beyond this volatility of audience shares (and therefore advertising revenues)
experienced by radio stations, NAB aso observes that the ratings received by market leading
dations have declined consstently in recent years. Specifically, NAB has compared the
aggregate listening shares earned by the top five stations in the 100 largest Arbitron marketsin
1996 to the aggregate shares earned by the five leading stations in those marketsin 2001. See
Attachment D, Aggregate Shares of the Top Five Sationsin Arbitron’s Top 100 Markets:
Spring 2001 vs. Spring 1996.2* In 78 of the 97 markets compared, the aggregate shares of the
top five stations were lower in 2001 than they had been in 1996. In two markets, the aggregate
shares of the five leading stations were the samein 2001 asin 1996, and in only 17 markets did
the top five stations aggregate shares increase between 1996 and 2001. On average acrossthe
97 markets, the top five stations received an aggregate listening share of 37.6 in 1996; by 2001,
this aggregate share had dropped, on average, to 34.2 (a9.1% decline). Thus, even if some

stations have been able to retain their position as market leaders over time, despite the

8 And while BIA’s Study focused on format changes, which are easily identifigble, stations may
aso take other actionsto attract audiences and increase their ratings, such asimproving the
quality of their on-air tent or increasing their promotiona and marketing activities.

8 This survey actudly compared 97, rather than 100, markets because three current Arbitron
marketsin the top 100 (Puerto Rico-13; Middlesex-33; and Westchester County-59) were not
surveyed as separate markets in 1996.
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condderable volatility in audience shares generdly, the shares of such long-term market leading
stations will nonetheless likely have declined 2°

The difficulties in consigtently attracting large audiences that even market leading radio
stations experience no doubt result from increased inter- and intra-industry competition, as
consumers today may obtain entertainment and informeation from a continuoudy expanding
variety of broadcast and other media outlets. See supra 26-28. Local radio broadcasters a so
now face growing competition from Internet radio and from new satellite radio services, which
“some analysts expect will transform the [radio] medium to the same degree cable transformed
tdlevison.” Nell Irwin, XM Raises the Baton, Washtech.com (Sept. 8, 2001). Thisincreasing
competition for listeners should certainly tend to negate the ability of even market leading radio
stations to exercise market power.

Whether due to the volatility of audience shares, the declining shares earned by even
market leading stations, or other factors, available empirica evidence indicates that stations have
in fact been unable to exercise anti- competitive market power, despite increased ownership
consolidation. A recent study specificaly examining market power in radio found little support
for the hypothesis that increased ownership concentration has lead to collusive conduct and
market power in the industry.®® This study of profits and concentration in the radio industry
concluded that “radio gtation groups achieve efficiencies relative to sand-adone sations,” and

that “[t]hese efficiencies are achieved through group ownership without a corresponding increase

8 In Chicago, for example, WGN(AM) led all radio stationsin 1976 with a 13 share, and it
remained the market leader in 2001, but with only a seven audience share — a decline
gpproaching 50%. Comments of Tribune Company in MM Docket Nos. 01-235 and 96-197 at
33 (filed Dec. 3, 2001).

8 R.B. Ekdlund, Jr., G.S. Ford, and T. Koutsky, Market Power in Radio Markets: An Empirical
Analysis of Local and National Concentration, 43 J. Law & Econ. 157 (2000).
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in market power” of radio broadcasters generdly. Ekelund, et al., Market Power in Radio
Marketsat 181 (emphasis added). In expresdy examining “whether concentration leads to
economic efficiency or to market power,” this study clearly found that “group ownership” did
“increase efficiency” rather than market power. Id. at 157, 159.

Furthermore, as discussed above (at 23-24), it is clear that, despite the existence of
consolidated groups in many markets, standaone radio stations and loca duopolies remain
viablein markets of dl szes. The atached Radio Voices Study shows that more than 40% of al
commercid gtationsin Arbitron markets are either sandaone stations, or are part of loca
duopolies, in their respective markets®’ Clearly, consolidated groups have not exercised anti-
competitive market power so asto undermine the viability of their competitors, including
standalone or local duopoly stations®® The existence of numerous standalone and duopoly
gtations adso shows that barriers to entry for new owners remain relaively low, as non-group
owned stations are till available for purchase by prospective broadcasters.

In fact, according to Wachovia Securities, radio isthe least consolidated media sector.
The top ten ownersin the radio indusiry combined earn only 44% of the industry’srevenues. In
gark contragt, the top ten ownersin the cable and Direct Broadcast Satdllite (“DBS’) industries
earn 89% and 95%, respectively, of thoseindusiries revenues. Radio is aso less consolidated
than other media sectors, including movie sudios, movie theaters, outdoor media, televison

stations, newspapers and others. See Attachment E, Wachovia Securities, Chart of Revenue

87 1n some market groups (such as Arbitron markets 11-25), the percentages of standalone
gations and those in loca duopoalies gpproach 50%. Radio Voices Study at 1.

8 |f gandalone stations have experienced difficulties competing againgt certain consolidated

groups, it islikely because “radio station groups achieve efficiencies relaive to sand-adone
dations” Ekelund, et al., Market Power in Radio Markets at 181.
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Shares of Media Sectors. If the Commission intends to address media concentration, radio
should clearly bethe last place it focuses its attention.

Based on al of the studies discussed above, the Commission should accordingly
conclude that, despite the consolidation that has occurred in the radio industry, broadcasters
remain very limited in their ability to exercise anti- competitive market power. Especidly in light
of the clear benefits of consolidation (as discussed below), no competition-related concerns
judtify the Commission’ s rgjection of any proposed station combinations that comply with the
congressiondly established numerica ownership caps (even if the Commission had the satutory
authority to do o).

E. The Economic Benefits of Consolidation Have L ong Been Recognized by the
Commission and Other Commentators.

In previous ownership proceedings, the Commission has expresdy recognized the
economic and public interest benefits flowing from joint ownership of mediaentities®® In earlier
proceedings relaxing the radio ownership redtrictions specificaly, the Commission found thet
joint operation of radio ationsin the same market would “enable broadcasters to redlize cost
savings by consolidating general and adminigtrative functions such as accounting, billing, and
payroll,” and “there could be cost savingsin advertisng and promoation through the use of a

common sales force, and some studio facilities may be shared.”®® Beyond generating these

8 See, e.g., Report and Order in MM Docket Nos. 91-221 and 87-8, 14 FCC Rcd 12903, 12930
(1999) (in loosening the televison duopoly rule, FCC discussed the “ sgnificant efficiencies

inherent in joint ownership and operation of televison gationsin the same market,” and how

“[t]hese efficiencies can contribute to programming and other benefits’).

“ First Report and Order in MM Docket No. 87-7, 4 FCC Red 1723, 1727 (1989) (relaxing radio
duopoaly rule). See also 1992 Radio Ownership Order, 7 FCC Rcd at 2760-61 (relaxing radio
ownership rules “will grant operators grester opportunity to combine adminigrative, sales,
programming, promotion, production and other functions, as well asto share studio space and
equipment,” and these efficiencies will “enable radio stations to improve their compstitive

ganding”).
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efficiencies that strengthen the * competitive standing” of combined stations, the Commission has
long recognized that common ownership of radio stations*“may adso play asgnificant part in
improving the diversity of programming available to the public.” 1992 Radio Ownership Order,
7 FCC Red at 276191 Asdiscussed in Section 11.B. above, several studies, including the BIA
Diversty Study attached hereto, have clearly demonstrated that the Commission was correct in
associating an increase in common ownership with sgnificant improvementsin the

programming diversity offered to the public.

A recent empirical study of loca and nationa concentration in radio markets has dso
confirmed the Commission’s belief that subgtantial operating efficiencies result from common
ownership of radio stations. This study described the various efficiencies thought to arise from
radio mergers,®? and then “systemically examined] whether alink exists between incressed
concentration of radio station ownership, both loca and nationa, and station profitability.”
Ekelund, et al., Market Power in Radio Marketsat 159. The evidence showed that the
“ownership of radio station groups appears to increase the profitability of each gation in the

group,” but “gation profitability of those not part of a group is not increased with increased

91 See also In re Golden West Broadcasters, Memorandum Opinion and Order, 10 FCC Red
2081, 2084 (1995) (in liberdizing the locd radio and radio/television cross-ownership rules, the
Commission determined that “combinatorid efficiencies derived from common ownership” of
broadcast outlets “in loca markets were presumptively beneficial and would strengthen the
competitive standing of combined gtations,” which “would enhance the qudity of viewpoint
diversity by enabling such gations to invest additiona resources in programming and other
service benfits provided to the public”).

92 These operating efficiencies might “include the sharing of a single generd manager, other
management personnd, and production, programming, and clerica staff.” “[B]ulk discounts on
services and supplies, shared operating facilities, advertising, and promotional expenses, and
combined technicd facilities” have additionaly been cited as “ efficiencies of merged
operations.” Other efficiencies of “aregiond (and nationd) character” have dso been
suggested, including “ programming economies and qudlity increases” Ekeund, et al., Market



concentration” in the radio market generdly. Id. at 159-60. The study accordingly concluded
that “group ownership . . . increasd s efficiency,” epecidly “rdative to stand-aone Sations.”
Id. a 157, 181. Given the sgnificant “efficiency benefits from radio mergers” this sudy
explicitly urged the “antitrugt authorities evauating radio mergers’ to “increaq €] the weight
given to the efficiency bendfits of radio mergers, relative to market power concerns.” 1d. at 181.

Thisempirica study accordingly confirms the assertions of the Commission and other
commentators’™ about the efficiency gains resulting from common ownership of radio stations.
Because ownership consolidation has produced these significant efficiency benefits, “without a
corresponding increase in market power,” (id.), the Commission has little cause for concern that
consolidation has resulted in actud harmsin the marketplace. The Commission accordingly has
no factua basis (aswell as no satutory authority) for cutting back on the levels of ownership
consolidation explicitly established by Congressin the 1996 Act. Indeed, if the Commission
wereto “increaq €] the weight given to the efficiency benefits of radio mergers, relative to
market power concerns,” (id.), then the Commission, when conducting its required biennia
reviews of the broadcast ownership rules, may very wel find it in the public interest to loosen
further the exidting radio ownership limits.

V. The Commission Should Rely On The Clear Numerical Limits Established By
Congress|n Addressing Proposed Station Combinations.

A. The Commission’s Reliance on the Statutory Numerical Caps Comportswith
Congressional Intent and Has Numerous Practical Advantages.

Power in Radio Marketsat 158.

% See, e.g., Terrance W. Moore, Telecommunications In the 21% Century:  An Opinionated
Analysis of the Radio Industry Including a Primer on Valuation of Radio Spectrum, 27 Wm.
Mitchdl L. Rev. 2227, 2234 (2001) (stating that consolidation has alowed radio operators to
reduce cogts, including “[b]ack office costs’ and costs associated with “bricks and mortar aspects
of the business,” such as“sudios’ and “sdes offices’).
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Asdiscussed in Section 1., the express numerica caps for local ownership of radio
stations set by Congress in Section 202(b) of the 1996 Act are “definitive” Notice at 125. In
selecting these specific numerica limits corresponding to market Sze, Congress made its own
determination asto what level of ownership consolidation would serve the public interest, and
the Commisson smply lacks the gatutory authority to nullify this congressond judgment on
any basis, whether diversity or competition related.>* The Commission must accordingly rely on
the clear numericd limits established by Congressin the 1996 Act in addressing proposed station
combinations, and cannot regect, on either competition or diversity grounds, proposed
transactions that comply with these statutory caps.®® For purposes of applying the multiple
ownership limits established by Congress, NAB aso urges the Commission to continue goplying
its long-standing methodologies for defining radio markets, for counting stations in them, and for
determining the number of radio stations owned by an entity in amarket. See Comments of

NAB in MM Docket No. 00-244 (filed Feb. 26, 2001).%

% And, in any event, as described in detail in Sections 1. and 111, the public’sinterest in
receiving diverse radio programming is clearly being met, and the Commission has no cause for
concern that ownership consolidation has resulted in actua competitive harmsin the
marketplace.

% The Commission dso has the obligation, under the biennid review provisions of Section
202(h) of the 1996 Act, to determine whether the loca ownership limits set forth in Section
202(b) remain “necessary” as the “result of competition,” and must “reped or modify” those
limitsif they are “no longer in the public interest.” Asdiscussed in Section 1., the Commission
therefore clearly has the authority to reped, loosen or retain the ownership caps established in
Section 202(b), but it cannot rely on Section 202(h) to “re-regulate’ loca radio markets by
cutting back on the ownership consolidation specificaly permitted by Congress.

% In these earlier comments, NAB discussed in great detail how dtering the current methodology
for determining the dimensions of radio markets and counting stations in them (i) could be
contrary to congressond intent; (i) would be highly unlikely to eiminate perceived anomdies

or enhance the consstent and predictable gpplication of the multiple ownership rules; and (iii)
would be unlikely to serve the FCC' s core competition and diversity concerns any more
effectively than the FCC' slong-standing approach.
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Beyond being in accordance with clear congressond intent, the Commission’s reliance
on the numerica ownership caps set forth in Section 202(b) has numerous practica advantages
for the Commission and for gpplicants. The numericd limits established by Congress are clear
and easly understood and applied by the Commission and radio sation owners. Applying clear-
cut numerica caps would conserve the resources of both the Commission and prospective
gpplicants and would avoid long, cogtly adminidrative ddays. Utilizing express numerica limits
therefore lowers transaction costs for applicants and promotes uniform, consistent decision
making by the Commission.

In contrast, a case-by-case approach to addressing proposed station combinations would
enjoy none of these advantages. A case-by-case approach — even one utilizing presumptions or
screens — would undoubtedly cause cons derable adminigtrative uncertainty and delays, would
increase transaction costs for gpplicants, and would increase adminigrative burdens for the
Commission. NAB predicts that a case-by- case gpproach would entaill many of the problems
inherent in the Commission’s current flagging process, which has resulted in proposed
transactions remaining “pending for severd years” Separate Statement of Commissioner Kevin
J. Martin to the Notice. Surely the Commission’s unhappy experience with its flagging
procedure has demonstrated why utilizing a case-by-case gpproach is practicaly untenable (as
well as being contrary to congressiond intent). For al these reasons, the Commission should
respect Congress judgment as to the acceptable levels of ownership consolidation, as set forth in
the clear numerical caps of Section 202(b) of the 1996 Act.

B. Reducing the Number of Stations Permitted to be Commonly Owned at this
Juncture Would Clearly Cause Significant Competition and Fair ness Problems.

Beyond the lack of statutory authority to cut back on the level of ownership consolidation

approved by Congress, the Commission’s adoption at this time of more redtrictive locd radio
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ownership caps would clearly raise substantiad competition and fairnessissues. Since Congress
liberaization of the radio ownership rulesin 1996, thousands of radio stations have been bought
and sold, and sgnificant consolidation in the radio industry has occurred. 1f the Commission
were at this juncture to modify the local radio ownership caps so as to effectively cut back on the
level of consolidation permitted in the future, then permanent competitive imbalances would be
created in many markets.

Assume, for example, that one entity has aready purchased in an areathe maximum
number of stations permitted under the 1996 Act. Buit if the Commisson were to modify the
local radio rules so that less consolidation is dlowed in the future, then the “ early consolidator”
has gained a permanent competitive advantage over other station ownersin that area because
they will not be permitted to obtain in the future as many gations as currently controlled by the
early consolidator, assuming that the early consolidator is grandfathered.®” Modifying the local
radio ownership caps after so much consolidation has aready occurred may therefore freeze
sgnificant competitive imbaances in a number of radio markets. NAB submitsthet thisresult is
unfair to radio station owners who are not the early consolidators, and failsto serve the
Commission’sinterest in promoting vigorous competition in the radio industry.

In response to the Commission’ s request for comment on the disadvantages of the
“50/70" screen (see Notice at 1 60), NAB bdieves that its goplication in the “flagging” of radio

station transactions has similarly contributed to competitive imbalancesin locdl radio markets®®

" And, as previoudly recognized by the FCC in the pending radio market definition proceeding
and discussed in Section 1V.C. below, there is*no reason” to disturb existing ownership
combinations by mandating any divestiture. Notice of Proposed Rulemaking in MM Docket No.
00-244, FCC 00-427 at 1 13 (rel. Dec. 13, 2000).

9 Under this 50/70 policy, the Commission has flagged proposed radio transactions for further
review if they would result in asingle radio group controlling 50% or more of the advertisng
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Assume, for instance, that one entity has dready acquired in an areathe maximum number of
gations permitted under the 1996 Act, and this entity consequently controlled approximeately
45% of the advertisng revenues in the relevant Arbitron radio market. If asmaller entity would
then attempt to acquire another tation(s) to compete with the “early consolidator,” that entity’s
proposed transaction would be subject to flagging even if the transaction would result in the
smaller entity accounting for only 25% of the radio advertisng revenuesin the same Arbitron
market. And because flagged transactions have been cast into adminigtrative limbo and subject
to delays so significant as to amount to de facto denids®® the 50/70 screen and flagging policy
have prevented transactions that would have enhanced competition by creating another station
group able to compete more effectively with the early consolidator. The Commission’s 50/70
screen has accordingly failed to serve the public' sinterest in effective competition, especidly in
smaller merkets.!® It is aso fundamentally unfair for the Commission’s policies to place
smaller entities at a permanent competitive disadvantage vis-a-vis larger competitors that
consolidated more quickly.

C. Any Changein the Ownership Limits Should Not Affect the Transfer ability of
Existing Station Groups.

revenues in the relevant Arbitron radio market, or two radio groups accounting for 70% or more
of the advertisng revenuesin that market. Notice at 1 18.

% The Notice (at 1 87) stated that some of the flagged transactions have been pending at the FCC
for over ayear, and Commissioner Martin noted in his separate statement that some proposed
transactions * have been pending for severd years” Partiesto transactions facing such lengthy

and indeterminate delays often Smply terminate their arrangements.

190 This problem is more likely to occur in smaller markets where, due to the smaller number of

radio owners, one owner may more frequently account for alarger percentage of the radio
advertisng revenues in those markets.
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If the Commission in this proceeding were (however unwisgly) to adopt more redtrictive
loca ownership caps, the Commission will clearly need to address the issues of grandfathering
and trandferability. The Commission cannot even congder gpplying any modified ownership
limitations retroactively so as to require divestiture of exigting station combinations. Asthe
Commission recognized in the pending proceeding on radio market definitions, there is“no
reason to disturb” existing ownership combinations that “were granted as being in the public
interest and in accordance with applicable Commission rules and policies™ In this case,
existing combinations were granted in accordance with Congress’ determinations about local
radio ownership, and radio owners have formed station groups in good faith reliance upon these
clear congressond directives. 1t would therefore be manifestly unfair to station owners, and
extremely disruptive to the industry, for the Commission to require the divestiture of any stations
to comply with revised ownership limitations.

But beyond grandfathering existing ownership combinations, the Commission should
aso refrain from requiring multiple ownersto break up their sation groups upon tranfer, even if
an exiging group were to exceed any revised ownership cap. The sale of an exigting
combination cannat, after al, adversely impact the level of competition and diverdity inaloca
market. Indeed, the forced separation of commonly owned stations could negatively affect
service to the public in the local market because the economic efficiencies associated with joint
ownership — and the programming and other benefits made possible by those cost savings—
would be logt. Spinning off a station that has become part of a consolidated group can aso cause

congderable practicd difficulty and economic hardship for gation owners. Commonly owned

101 Notice of Proposed Rulemaking in MM Docket No. 00-244, FCC 00-427 at 1 13 (rel. Dec. 13,
2000) (emphasis added).
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gations usudly have consolidated operations, personnd and equipment, and, for obvious

reasons, it is difficult to spin off separately a station that no longer has its own studio and
equipment. In many ingtances, moreover, the price that a group owner paid for hisor her gations
represented their value as part of a consolidated group, a vaue that might not be obtainable if the
gations could not be transferred together.

Presumably, it was considerations such as these that lead the Commission in the 1992
Radio Ownership Order to not require the break up of station groups upon transfer or
assignment.1%? NAB strongly asserts that the Commission should follow its own precedent, and
recognize that requiring the break up of lawfully assembled station combinations upon transfer
unfairly penalizes station owners. The reasonable expectations of group owners who assembled
gation combinations in reliance on the congressionaly determined ownership caps st forth in
the 1996 Act should not be overturned at this juncture.

V. Conclusion.

As Chairman Powd| has correctly questioned, “what on earth are the numerica” loca
radio ownership caps of Section 202(b) of the 1996 Act “meant to do,” if not “to set the
appropriate level of concentration, or the acceptable level of diversity?’'% NAB bdievesthe
Chairman’s question answers itsdf — Congress clearly intended to make these diversity and
comptition determinations in setting explicit numerica ownership sandards, and the

Commission has no authority to subgtitute its own judgment about these issues. Because

1921 this order, the Commission determined not to “require a multiple owner which acquired its
gations in compliance with the audience share and numerica dtetion limits. . . to bresk up its
station group upon transfer or assignment because the combined share of the group has grown to
aleve exceeding the [audience share] limit or the gpplicable numerica limit has changed.”

1992 Radio Ownership Order, 7 FCC Rcd at 2783.
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Congress has s0 clearly spoken asto the gppropriate level of ownership consolidation in loca
radio markets, any attempt by the Commission to exercise its generdized public interest
authority to override Congress specific judgment would be met with considerable skepticism by
areviewing court.

Even if the Commission possessed the authority to ignore Congress  determinations
about local radio ownership, NAB has shown that the Commission need not be concerned about
either alack of diversity or anti-competitive concentration in the radio marketplace. The
public' sinterest in receiving diverse radio programming is clearly being met on a market basis,
and anumber of empirica studies demondtrate that the consolidation that has occurred in the
radio industry since 1996 has benefited the public by leading to grester diversity of radio
programming in loca markets. Despite the ownership consolidation that has occurred, severa
factors moreover operate to prevent the exercise of undue market power by broadcasters,
epecidly the volatility of ligening shares received by radio stations and the relative ease with
which lower rated stations may improve their ratings and chalenge market leading stations by
dtering their formats or making other changesto attract audiences. Considerable empirical
evidence in fact demondrates that radio broadcasters remain very limited in their ability to
exercise market power and that clear economic efficiencies have flowed from consolidation.
Indeed, given that increases in ownership consolidation have produced both greater
programming diversity and significant efficiency benefits, the Commission, when conducting its
required biennia reviews of the broadcast ownership rules, must consider whether afurther

liberdization of the radio cgps would serve the public interest.

193 Separate Statement of Commissioner Michael K. Powell, 1998 Biennial Review Report, 15
FCC Rcd 11058, 11159 (2000).
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For dl the reasons set forth in NAB’s comments, the Commission should rely on the
clear and eadly administered numerical limits set by Congressin the 1996 Act when addressing
proposed station combinations, and should not reject, on either competition or diversty grounds,
proposed transactions that comply with the Statutory caps. Applying these ownership
standards — without any extra-statutory review —isnot only in accordance with
congressiond intent, but aso will not jeopardize the Commission’ straditiond goas of
promoting diversity and competition in loca markets. In sum, NAB urges the Commisson in
this proceeding to comply with congressiond intent both by giving effect to the locd radio
ownership standards set forth in Section 202(b), and by engaging in afull review of those
ownership caps biennidly as required by Section 202(h).

Respectively submitted,

NATIONAL ASSOCIATION OF
BROADCASTERS

1771 N Street, NW

Washington, DC 20036

(202) 429-5430

Henry L. Baumann

Jack N. Goodman
Jerianne Timmerman

David Gunzerath, Ph.D.
NAB Research and Planning

March 27, 2002
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Has Format Diversity Continued to Increase?

Executive Summary

Given the large numbers of radio Sations available in many merkets, operators have long tried
to attract the largest audiences for their individua stations by adjusting their programming. As part of the
arguments for liberdization of the loca radio ownership rules, proponents suggested that group owners
would reprogram their stations with other formats not currently being adequately provided in loca
markets, and, possbly, experiment with new types of formats.

The Federd Communications Commission and others have shown that this predicted increase in
format diversity did occur soon after passage of the 1996 Telecommunications Act. This study updates
those andyses, and further examines the availability of formats by taking into account out-of-market
gations that many times condtitute avery large percentage of the radio lisening in a market. The study
dso datigticaly analyzes whether the increase in concentration in specific markets leads to increased
format diversty.

The most notable results found in this study include:

The average number of generd formeats being provided in Arbitron markets increased
8.0% in just the last three years. With respect to specific formats, that increase was
11.1%.

The average number of formatsin al market size groupings continued to increase using
agenera format categorization scheme.

The average number of formatsin al market Sze groupings continued to increase using
aspecific format categorization scheme.

In the average market, less than three-quarters (71.1%) of locd radio ligtening is
attributable to loca commercid sations listed as being home to those markets, with
much of that other ligening going to out- of-market commercia stations.

By taking into account the ligtening to out- of-market Sations, the average number of
generd formats available increased by 11.1%, and the number of specific formats by
17.3%, than were counted when only-in market stations were examined.

Thereisadatidicaly sgnificant postive relationship between the levd of locd
ownership concentration and local format diversity.

This study shows that the increase in format diversity witnessed in the first few years after
passage of the 1996 Telecommunications Act continues to the present. Clearly, owners with more
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Has Format Diversity Continued to Increase?

locally owned gtations are providing more diverse programming in order to attract more listeners and

compete more effectively.
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Has Format Diversity Continued to Increase?

HAS FORMAT DIVERSITY CONTINUED TO INCREASE?

I ntroduction

Given the large numbers of radio stations available in many markets, operators have long tried
to attract the largest audiences for their individud stations by modifying and adjusting their programming.
In the padt, that has led to multiple stations in the same market generdly providing the same type of
programming. As part of the arguments for liberdization of the local radio ownership rules, proponents
have suggested that such duplication would be reduced since consolidated owners would not want to
ged audiences from their commonly owned stations. Instead, these group owners would reprogram
their sations with other formats not currently being adequately provided in loca markets, and, possibly,
experiment with new types of formats.

Just two years after the passage of the 1996 Telecommunications Act, the Mass Media Bureau
of the Federa Communications Commission showed that this predicted incresse in programming
diversity had occurred when it found that the average number of formats had increased, using very
generd categories of formats.' The Mass Media Bureau concluded,

Rether than concentrating on particular formats, these owners [owning more stations

locally] are choosing to operate sationswith avariety of formats. A variety of formatsmay

alow the owner to gpped to more advertisersand in particular to the advertiser who wants
to reach avariety of different audiences?

! Review of the Radio Industry, 1997, Mass Media Bureau, Federd Communications
Commission, MM Docket No. 98-35, March 13, 1998. These nineteen categories have been
edtablished for sometime by BIA Financia Networks, and are listed in note seven below.

2 Ibid., p. 11.
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Further analyses of this issue have shown smilar results. A more detailed andlyss of these
generd format categories, aswell as an andys's of more specific format categories, showed that by
three years after the passage of the Act, the number of formats continued to grow.* Recently the Mass
Media Bureau has found that the “the number of formats has declined dightly in some of the larger
markets while increasing in mogt of the smdler ones™ We believe that the Bureau in this recent study
understated the increase in format divergity in the largest markets, as even it suggested might be the
case.® Findly, arecent independent study reached asimilar conclusion that “increased concentration
caused an increase in available programming variety.”

Because the consolidation of ownership continued to increase after these studies were

completed, it isimportant to see whether the diversification of programming has aso continued.

3 See Mark R. Fratrik, “Format Availability After Consolidation,” August 1999, Appendix B,
Comments of the Nationa Association of Broadcagters, In re FCC Examination of the Crestion of a
Low Power Radio Service, MM Docket No. 99-25. The specific formats andlyzed in this earlier sudy
and in this paper are the station’ s own categorization of their formats that BIA Financia Network learns
initscdl-out to these gations and in its review of industry trade press articles.

N See “Review of the Radio Industry, 2001,” Federal Communications Commission, Mass Media
Bureau, Policy and Rules Division, September 2001, p.7.
° “Thereis probably agreat ded of shifting of sub-formats that our relatively aggregated measure

of format does not capture.” Ibid. Moreover, the Bureau includes Puerto Rico as a surveyed market,
which, aswill be shown later, distorts the yearly comparisons for the largest markets.

6 Steven T. Berry and Jod Waldfogel, “Mergers, Station Entry and Programming Variety in
Radio Broadcasting,” Working Paper 7080, National Bureau of Economic Research, Cambridge, MA,
April 1999, p. 25.
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In this paper we will conduct that analysis by first updating the previous NAB study using the generd
and more specific categories of formats with the most recent information on formats.

While the previous and present andyses of in-market radio stations shows that diversity has
continued to increase, it actudly understates the amount of format diversity avalable to the listening
public. Specificaly, listeners are able to receive many more stations than those assigned to their markets
by Arbitron. A congderable amount of listening in some markets, sometimes as much as two-thirds, is
from stations that Arbitron does not assign to the listeners geographic market. We will incorporate the
listening to those stations and describe the amount of total format diversity available to listenersin
different markets.

Findly, while one of the earlier cited studies demonstrated the causal link between the increase
in radio station ownership concentration and format diversity, the FCC has requested further evidence
supporting that finding. We will present regression results to show that the increase in radio ation

ownership concentration in specific markets leads to increased format diveraty.
Format Change Analysis

Genera Formats

It is extremely difficult to classfy radio formatsinto nice, neat categories. Programming staffs at
different radio sations adjust generd formats so asto differentiate their sations and to be competitive in
their locd markets. Some of these adjustments may be minor, while others can be very dramatic. For

example, an Adult Contemporary formatted station may make a significant change by changing the
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dation to aHot AC or Urban AC dation, both of which would have many different songs on the
dation’s play list. Nevertheless, BIAfn categorizes the many different formatsinto nineteen generd
groups.”’

The firg anadyd's examines the change in the genera format fidld in the BIA Financid Network
database during the last three years. Generd format specification for the Spring of 1996,% 1997, Fall
1998, and Spring 2001 (most recent completed survey period covering dl markets) were compared.

Figure 1 shows the averages for these periods for five market sze groupings?®

! These generd format categories are Adult Contemporary, Album Oriented Rock/Classic Rock,
Classcd, Contemporary Hit Radio/Top 40, Country, Easy Listening/Beautiful Music, Ethnic, Jazz/New
Age, Middle of the Road, Miscellaneous, News/Sports, Nostagia/lBig Band, Oldies, Rdigion, Rock,
Spanish, Tak, Urban, No Reported Format. To see the tota number of commercia stations with these
formats, their relative audience share, and their relative revenue share see Mark R. Fratrik, “What is
Going On With Radio Formats?’, State of the Radio Industry Report, BIA Financid Network, January
2002, www.bia.com.

8 While this was technicdly after the passage of the Telecommunications Act of 1996, we use this
as aproxy for pre-Act formats shce most of the consolidation occurred after this period. Further, even
for those stations that were sold between the passage of the Act and the Spring ratings period, thereis
little likelihood that formats were quickly changed for those changes often involve a considerable amount
of research which takes, at the very least, afew months.

° The average for the market size range of 11 — 25 does not include Puerto Rico. Arbitron has
only started surveying that market since 1999; hence, it would be mideading to include that market in
the calculation for 2001 when it was not included in previous analyses. In addition, the level of format
availability in Puerto Rico is completely mischaracterized by use of the generd formet categories. That
market has 92 gations, though it only offers four different generd formats since 89 ationsin that
market are classified as Spanish stations using the generd format categories.
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Figurel
Average Number of General Format
Categoriesby Market Size Grouping
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Even using these generd categories, the average number of formats has continued to increase
across al market size groupings. Nationdly, the unweighted market average had 10.8 generd formats,
an 8.0% increase from the 1998 levd. The weighted average, with weights determined by the market's
relative population, was 14.0 generd formats being offered in Spring 2001.*°

Specific Formats

As mentioned earlier, radio Sations are continuoudy attempting to differentiate their sations so

asto attract greater audiences. The generd format categories do not, however, dlow some of these

0 Thisweighted average better reflects the number of formats actudly available to the average
listener across al Arbitron markets, because it gives greater weight to the markets with the most people.
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differences to be recognized. Our next analysis will employ the specific format categories (e.g., Urban
AC) actudly used by dtation personnd in characterizing their saions formats. Stations with mixed
formats were classfied as having different formats than stations with either of the components™ Fgure 2

shows the average number of specific formats for the five market sze groupings during thistime.

Figure 2
Average Number of Specific Format
Categoriesby Market Size Grouping
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With the more expangive categorization of formats, the increase in format diversity across dl
market Szesis clearly seen. In fact, in the top ten markets there was an average increase of over Six

new formats being offered in the last three years. Note aso that in markets ranked between 11 — 25,

u For example, an Adult Contemporary/Urban station was coded as having a different format
than either a pure Adult Contemporary or pure Urban gtation.
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there was a noticeable increase, 15.7%, in the average number of specific formats being provided in just
the last three years.

Nationdly, the unweighted average market had 16.2 specific formats, an 11.1% increase from
1998 levels. The weighted (by population) average for Spring 2001 was 27.5 formats.
Adjusted Formats

Findly, while some gtations may differentiate themsdves by having multiple formats at different
parts of the day, or by developing new formats with these combinations, there is no way to measure
how much differentiation there actudly is. To err on the conservative side, we aso conducted an
andydsudang thefirg format thet is listed for each gation.*” Figure 3 shows the average number of

formats offered in the five market Sze groupings using this categorization scheme.

1 Using the example mentioned earlier, the Adult Contemporary/Urban station would now be
classfied as an Adult Contemporary station.

1 Once again, we caculate the average for markets ranked between 11 and 25 without Puerto
Rico. In that market, 89 gtations have “first formats’ that are Spanish, athough many are differentiated
by the type of music or non-music programming.
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Figure3
Average Number of Adjusted Format
Categoriesby Market Size Grouping
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Using this categorization scheme, we see increases for al market size groupings except for the
markets ranked 11 — 25. Given that the earlier results showed an increase in the average number of
specific formats being offered in markets 11- 25 (see Figure 2), it seems that sations in those markets
are likdly differentiating themsdves by providing multiple formats, either at different parts of the day or
by combining them.

Findly, the unweighted market average was 14.4 “ Adjusted” formats, up 4.3% from the 1998

level. The weighted (by population) market average was 22.2 formats.
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Out-of-Market Stations

Leve of Out-of-Market Listening

Because radio station signa's do not stop at geographic market borders, and stations are
assigned to only one radio market even if they serve multiple aress, there is a considerable amount of
listening in markets to gations that are not listed by Arbitron as being home to that market.** On
average, less than three-quarters (71.1%) of the listening within amarket is attributable to commercia
dations listed as being home to that market. Some of this “logt ligening” isto public Sations, though the
overwheming mgority of that ligening isto staions listed as being out- of- market.

Thelevd of in-market commercid gation listening varies by specific markets, depending, in
part, upon the location of nearby markets, and the availability of stations and formats within the specific
markets. Generdly, the smdlest markets have the lowest amount of in-market lisening. Figure 4 shows

the average amount of in-market commercid dtation listening for the five different market sze groupings.

“ Also contributing to this point is the ability of stationsto ask Arbitron to be listed as hometo a
market even though they are physcaly located within the boundaries of another Arbitron market.
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Figure4
In-Market Commercial Station Listening
(Spring 2001)
by Market Size Grouping
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Total Format Availability
One reason that out-of-market stations may attract this “distant™ ligening is thet they offer a
different format. To determine whether these out-of- market stations added programming diversity, we

examined the 2,663 instances'”® in which aradio station was receiving enough listening in another market

1 We characterize this out- of-market ligening as being distant listening even though it may only be
afew miles away from the actua dtation location, or might actudly be within the market boundariesiif
the station has asked Arbitron to be listed in a different market.

10 We purposdly used the term “instances,” instead of stations, as some stations are heard in more
than one non-home market.
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to be reported.”” To err on the conservative Sde, we only report on the formats of stations that achieve
aone percent or greater share in a non-home market.” There were 1,627 instances of radio stations
achieving that out-of-market listening level. Figures 5 and 6 show the average number of formats
available with and without inclusion of the out-of-market stations using the General and Specific format

categorizations.”

Figure5
Average Number of General Format Categories
By Market Size Grouping
With Out-Of-Market Stations (Spring 2001)
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v Arbitron has minimum thresholds of ligtening levels for out-of-market stations to be listed.

18 This conservative approach is to take into account the possibility that some of these out- of-
market stations may not be receivable in al parts of the non-home market.

1 The Adjusted format categorization shows Smilar increases in the number of formats available
after taking into congderation the out- of-market stations.
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The unweighted and weighted (by population) market averages of the number of genera
formats are 12.0 and 14.3, respectively. That represents 11.1% (unweighted) and 2.1% (weighted)

more generd formats than were counted when only in-market stations were examined.

Figure 6
Average Number of Specific Format Categories
By Market Size Grouping
With Out-Of-Market Stations (Spring 2001)
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Looking at both the genera and specific format categories, we see some significant increasesin
the number of formats available, especidly in the smdlest market size ranges. Even with the generd
format categorization, there was over a 15% increase in the average number of formats availablein the
smalest market size range. This result is not surprisng since there are fewer formats being offered by in-
market sations in those smdler markets, and partidly as aresult, there is a considerable amount of out-

of-market lisgtening in those markets.
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The unweighted and weighted market averages of the number of specific formats are 19.0 and
28.9, respectively. That represents 17.3% (unweighted) and 5.1% (weighted) more specific formats

than were counted when only in-market stations were examined.
Regression Analysis
M odel

It is unmistakable that the number of formats, under any categorization scheme, has increased
subgtantidly in just the last three years. That increase continues even five years after the
Telecommunications Act was passed. Neverthd ess, there may remain some doubt as to whether the
increased consolidation in the industry was the factor leading to this increase in programming diversty.

To answer that question, we conducted severa regression andyses using the level of
concentration as an independent variable. If the consolidation rationale for increased diversity were true,
then higher levels of concentration would lead to larger numbers of formats being offered. We measured
format diversity as the number of formats (either under the generd or specific categorization) divided by
the number of dationsin the market™® — alarger percentage would mean greeter format diversity given

the number of sationsin the market.

2 We examine both the number of in-market formats aswell asdl formats (i.e., including out- of-
market gations). When we use dl the formats provided including the out- of-market sations formats,
we divide by the sum of the number of in-market stations plus the number of out-of-market stations
generating at least a one share.
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The measure we used to account for locad market concentration levelsis the Herfindahl-
Hirschmann index of the shares of listening in each market (HERFLCS).* That share takes into account
the locd ownership share of dl ligening, including in the denominator the listening to out-of- market
dations. That concentration index, used in antitrust analyses of dl indudtries, is the sum of the squares of
dl loca owners audience share.

Other variables included in the regresson analys's and the expected impacts on format diversity
are:

Percentage of population in market that is Black — alarger percentage should lead to more

format diversty.

Percentage of population in market that is Higpanic — alarger percentage should lead to more

format diversty.

Percentage of population in market that is ASan — alarger percentage should lead to more

format diversty.

Median income — a higher level of income should lead to more format diversity, astheloca
economic base is stronger.

Results

Thefird sat of equaionsinvolves only the in-market formats, using both the generd and specific

format categories. Table 1 shows the results for the different variables.

2 We also considered whether the calculated Herfindahl- Hirschmann index of locd revenue share
would be a better explanatory variable, and it provided less explanatory power.
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Tablel

Regresson Results for In-Market Format Diversity

Dependent Variable: # of In-Market General Dependent Variable: # of In-Market Specific
Formats, Number of In-Market Stations Formats, Number of In-Market Stations
Coefficients T Satidic Coefficients T Satidic
(Congtant) .330* 6.909 (Congtant) 535* 13.665
HERFLCS 445* 8.564 HERFLCS .343* 5.931
MEDIAN 107** 1.975 MEDIAN A57* 2.670
BLACK -.156* -2.953 BLACK -017 -.295
HISPANIC -.039 -.704 HISPANIC .103** 1.714
ASIAN -.706 -1.373 ASIAN .019 316
*  Coefficient Sgnificant at .05 leve * Coefficient agnificant a .05 leve
** Coefficient dgnificant at .10 level ** Coefficient dgnificant at .10 level
R Square: .272 R Square: .137

For both categorization schemes, the expected impact for the level of concentration and median
income was as predicted. Greater levels of concentration and relatively larger levels of loca income lead
to greater programming diversity.

The other local demographic variables generate, at first glance, some confusing results. The
percentage of Black population has a gatisticaly significant negative impact in the generd format
equation and is not sgnificant in the pecific format equation. The Hipanic population is not significant in
the generd format equation though it is satigicaly significant (at the wesaker .10 level) and postive in the
specific format equation. These gpparently inconsstent results might be explained by the diversty
recognized in the specific format categorization scheme that would be unrecognized in the generd format
categorization scheme. The formats that are provided to attract the Black audience, while perhaps

different from other formats in that market, may be grouped together under one generd format
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category.” This could dso explain the Hispanic population varigble result. There are many different
gpecific formats that are classified as Spanish under the general categorization scheme (e.g.,
Spanish/News, SpanigvCountry). Therefore, only when you account for more explicit variaionsin
formats (i.e., usng specific formats) do you see radio sation owners adjusting their programming for
these target audiences.

Turning to the wider format avalability — induding out- of-market tations — we see Smilar
results. Table 2 shows the results when using the total number of formats available in amarket under

both the genera and specific format categorization schemes.

Table2
Regresson Results for Totd Format Diversity
Dependent Variable: # of Total General Formats, | Dependent Variable: # of Totd Specific Formats
Tota Number of Stations , Tota Number of Stations

Coefficients T Satidic Coefficients T Satidic
(Congtant) A454* 13.116 (Congtant) 532* 15.346
HERFLCS .314* 5.585 HERFLCS 210* 3.511
MEDIAN -.071 -1.248 MEDIAN .192* 3.154
BLACK -.167* -2.974 BLACK .060 1.011
HISPANIC -.140* -2.405 HISPANIC J15%* 1.852
ASIAN -.077 -1.329 ASIAN .002 .032

* Coefficient agnificant at .05 level * Coefficient agnificant at .05 leve

R Square: .185 ** Coefficient sgnificant at .10 leve
R Square: .077

Here again, the coefficients for the Black and Hispanic population flip Sgns and vary in datistical

sgnificance when the different format categorization schemes are used.

22

For example, in markets with large Black populations, there are severd stations with UrbarYAC
and Urban/Tak formats. Both of these widdy differing formats would be classified as Urban stations
under the genera format categorization scheme.
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Another interesting comparison between the in-market and totd format diversity equationsis
with the size of the coefficient for the concentration variable. For both format categorization schemes,
the 9ze of the impact of the local concentration varigble is smaller when you take into consderation the
out-of-market stations. In other words, the impact of local consolidation on format diversity isnot as
strong when dl formats avalable to the listener are taken into account. This should not come asa
surprise since, as shown earlier, the number of formats being provided by dl stations (in-market and
out-of-market) are substantialy higher than just the stations classfied as home to the market. Therefore,

we would not expect the poditive impact from greater consolidation to be as pronounced.

Conclusion

Everyone recognizes that the radio industry has experienced tremendous changes in the years
snce the Telecommunications Act was passed and implemented. Ownership consolidation, both localy
and nationaly, has been dramatic. An important outcome of that consolidation has been a steedy and
large increase in the diversity of programming provided to the American public.

This study shows that the increase in format diversity witnessed in the first few years after 1996
continues to the present in al market sizes. Further, the study shows that the format diversity is even
larger than previoudy thought, once dl of the Sations available to listeners (including out-of- market
dations) are taken into account. Finaly, the sudy shows thet there is a Satigtically Sgnificant postive
relationship between the level of loca ownership concentration and the level of loca format diversty.

Clearly, owners with more localy owned stations are providing more diverse programming in order to
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atract more listeners and compete more effectively. Therefore, as previous studies have suggested,

“Increased concentration has been good for listeners.”*

3 Berry and Wadfogd, p. 26.
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This report follows asimilar earlier sudy by Dr. Mark Fratrik of NAB Research
and Planning in August 1999 to gauge the number of independent radio voices available
to the American public.t The purpose of this updated report is to determine whether
radio industry consolidation in the intervening period may have dtered Dr. Fratrik’s
ealier findings

Aswith the earlier work, this study utilized the BIA Media Access Pro™ database
of ownership information for al commercia radio stations as of November 2001.2
Within each of the 286 radio markets currently measured by Arbitron, the number of
gtations owned by the same group was caculated. Appendix A provides alisting for each
market of the number of stations owned by the concurrent number of groups within the
market.> For example, in the Arbitron New Y ork Metro, 14 stations are singly owned,
four groups own two stations each, three groups own three stations esch, etc.

The chart following Page Two of this report shows the percentage of radio
gations within each market Sze grouping thet are either: @) the only station owned
within the market by that station’s owner; or b) part of a two-gation group within the
market (i.e., aloca market duopoly situation). Nationaly, 1,510 stations (or 23.6 percent
of the 6,403 commercia stations operating in the 286 Arbitron markets) are the only
dtations owned within their respective market by their stations' owners; an additiona

1,064 dations (16.6 percent) are part of duopolies within their respective markets. In

! See Comments of NAB in MM Docket No. 99-25, Attachment A, Independent Radio
Voicesin Radio Markets (filed Aug. 2, 1999).

2 Broadcast Investment Analysts, Chantilly, VA. This databaseis regularly updated with
new radio stations and ownership changes as announced by the FCC.

3 In twenty Arbitron Metros, there are local groups of more than eight stations. This
occurs because the relevant geographic markets for local ownership regulations are not
Arbitron Metros.



other words, more than 40 percent of al commercia stationsin Arbitron markets are
ether sandaone or duopoly stations. Thus, while this figure represents a decline from
the approximately 50 percent figure determined by the 1999 study by Dr. Fratrik,” it
remains the case that alarge number of gationsin Arbitron markets are “independent
voices,” in that they represent the only radio outlet, or one of only two radio outlets,

controlled by the same owner in the loca markets they serve.

* Note that the 1999 study examined only stationsin the 268 markets that Arbitron served
at that time, as opposed to the 286 markets considered in the current study.
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Number of Groups Owning Different Numbers of Local Radio Stations by Arb. Metro
Number of Local Radio Stations Owned

Ran Market Name 1 2 3 4 5 6 7 8 9 10 11 12 13 14
1 New York 14 4 3 0 1 1 0 0 O O O o o0 o
2 Los Angeles 12 2 3 3 3 0O 1 0 0 1 0 o o0 o
3 Chicago, IL 2 5 6 1 2 1 1 0 0 O 1 0 o0 O
4 San Francisco 5 7 1 1 1 0O 1 1 0 O O o o0 o
5 Philadelphia 17 2 1 2 1 1 0 0 0O O O o o0 o
6 Dallas- Ft. Worth 11 5 3 0 1 3 1. 0 0 O O o o0 o
7 Detroit 9 1 4 1 O 1 1 0 0 O O 0o o0 o
8 Boston 21 5 2 2 2 0O 0 0O O O O o o o
9 Washington, DC 12 1 2 2 2 O 0 1 0 O O o o o

10 Houston-Galveston 16 5 0o 2 1 0O 0 2 0O O o o0 o o

11 Atlanta, GA 13 8 6 1 1 0O 1 0 0 O O o o o

12 Miami-Ft. 14 3 2 2 1 0O 1. 0 0 O O o o0 o

13 Puerto Rico 39 10 0O 2 O O 0 0O O O 1 0 o0 1

14 Seattle-Tacoma 15 4 2 2 2 0O 0o 1 o O o o o0 o

15 Phoenix, AZ 12 3 2 1 2 O 0 1 0 O O o o0 o

16 San Diego 14 5 2 1 O 0O o 0O 1 o0 o o0 o0 o

17 Minneapolis - St. Paul 5 4 1 3 O 1 1 0 0O O o o o0 o

18 NassauSuffolk 9 3 2 0 1 0O 0o 0 o O o o o o

19 S. Louis 14 7 1 1 1 1 0 0o 0O O O o o0 o

20 Bdtimore, MD 1 4 1 1 1 0O 0o 0 o O o o o o

21 Tampa-St. 10 6 0O O O 2 0 1 0 0O 0 o o0 o

22 Pittsburgh, PA 12 6 2 2 0 1 1 0 0 0O O o0 o0 o

23 Denver - Boulder 1 3 2 2 1 0O 0 1 0 O O o o o

24 Clevdland 10 1 0O 3 O 1 0 0 0O O O o o0 o

25 Portland, OR 10 6 1 0 1 1 1 0 0O O o o o0 o

26 Cincinnati 10 2 2 1 0 0O o 1 0o O o o o0 o

27 Sacramento, CA 7 6 2 1 1 1 0 0 0O O O o o0 o

28 San Jose 7 1 2 0 O O 0 0O 0O O O o o o

29 Riverside-San Bernardino 11 4 0O 1 O 1 0 0o O O O o o o

30 Kansas City 9 2 1 3 O O 0 0 1 0 O o o0 o

31 Milwaukee - Racine 6 4 2 1 1 1 0 0o O O O o o0 o

32 San Antonio, TX 13 4 0O O O 2 1 0 0 0 0O o o o

33 Middlesex-Somerset-Union, 3 0 1 0 O 0O 0o 0 o O o o o o
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Ran Market Name

34 Columbus, OH

35 Providence-Warwick-Pawtu
36 Sdt Lake City - Ogden
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44 Nashville
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52 Jacksonville, FL
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54 Louisville, KY

55 Oklahoma City

56 Dayton, Ohio

57 Birmingham, AL

58 Richmond, VA

59 Westchester, NY

60 Greenville-Spartanburg, SC
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62 Tucson, AZ

63 Honolulu

64 Tulsa, OK

65 McAllen-Brownsville-Harli
66 Grand Rapids, M

67 Fresno

68 Wilkes Barre - Scranton
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Ran Market Name

69 Allentown - Bethlehem
70 Knoxville, TN
71 Akron, OH
72 Ft. Myers-Naples-Marco
73 El Paso, TX
74 Albuquerque, NM
75 Omaha - Council Bluffs
76 Wilmington, DE
77 Monterey-Salinas-Santa
78 Syracuse, NY
79 Harrisburg-Lebanon-Carlide
80 Sarasota - Bradenton, FL
81 Toledo, OH
82 Springfield, MA
83 Greanwville-New
84 Baton Rouge, LA
85 Little Rock, AR
86 Charleston, SC
87 Stockton, CA
88 Wichita, KS
89 Gainesville - Ocala, FL
90 Mohile, AL
91 Bakersfidd, CA
92 Des Moines, |A
93 Columbia, SC
94 Spokane, WA
95 Daytona Beach, FL
96 Colorado Springs, CO
97 Mdbourne-Titusville-Cocoa
98 Lakeand-Winter Haven, FL
99 Johnson

100 Morristown, NJ

101 New Haven, CT

102 Lafayette, LA

103 Ft. Wayne, IN
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Ran Market Name

104 Y oungstown - Warren, OH
105 York, PA

106 Lexington-Fayette, KY
107 Chattanooga, TN

108 Visdia-Tulare-Hanford
109 Roanoke-Lynchburg, VA
110 Worcester, MA

111 Huntsville, AL

112 Lancaster, PA

113 Oxnard - Ventura, CA

114 Santa Rosa, CA

115 Bridgeport, CT

116 Augusta, GA

117 Lansing-East Lansing, M
118 Ft. Pierce-Stuart-Vero

119 Portsmouth-Dover-Rocheste
120 FHint, Ml

121 Jackson, MS

122 Madison, WI

123 Modesto, CA

124 Pensacola, FL

125 Boisg, ID

126 Canton, OH

127 Saginaw-Bay City-Midland
128 Reno, NV

129 Fayetteville, NC

130 Beaumont-Port Arthur, TX
131 Ft Collins-Greeley, CO
132 Corpus Christi, TX

133 Reading, PA

134 Shreveport, LA

135 Quad Cities, IA-IL

136 Appleton - Oshkaosh, WI
137 Biloxi-Gulfport-Pascagoul a,
138 Stamford-Norwak, CT
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Ran Market Name

139 Trenton, NJ

140 Atlantic City - Cape May,
141 Peoria, IL

142 Newburgh-Middletown, NY
143 Tyler - Longview, TX

144 Eugene - Springfield, OR
145 Montgomery, AL

146 Ann Arbor, M1

147 Springfield, MO

148 Huntington, WV - Ashland,
149 Macon, GA

150 Rockford, IL

151 Killeen-Temple, TX

152 Salisbury-Ocean City, MD
153 Palm Springs, CA

154 Utica- Rome, NY

155 Fayetteville, AR

156 Evansville, IN

157 Savannah, GA

158 Flagstaff-Prescott, AZ
159 Poughkeepsie, NY

160 Erie, PA

161 Wausau-Stevens Point, WI
162 Fredericksburg, VA

163 Tallahassee, FL

164 Portland, ME

165 Hagerstown-Chambersburg-
166 South Bend, IN

167 Charleston, WV

168 New Bedford-Fal River,
169 Anchorage, AK

170 San Luis Obispo, CA

171 Binghamton, NY

172 New London, CT

173 K. Smith, AR
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Ran Market Name

174 Lincoln, NE

175 Columbus, GA

176 Myrtle Beach, SC
177 Johnstown, PA

178 Wilmington, NC
179 Kalamazoo, Ml

180 Odessa - Midland, TX

181 Lubbock, TX
182 Tupelo, MS

183 Asheville, NC

184 Cape Cod, MA
185 Topeka, KS

186 Green Bay, WI
187 Dothan, AL

188 Manchester, NH

189 Santa Barbara, CA
190 Amarillo, TX

191 Merced, CA
192 Danbury, CT

3

193 Morgantown-Clarksburg-Fai

194 Terre Haute, IN

195 Yakima, WA
196 Chico, CA

5

197 Santa Maria-Lompoc, CA

198 Waco, TX

0
3

199 Traverse City-Petoskey, Ml
200 Clarksville-Hopkinsville,

201 Springfield, IL

202 Frederick, MD

203 Laredo, TX
204 Florence, SC

205 ElmiraCorning, NY
206 Cedar Rapids, 1A

207 Bowling Green, KY
208 Alexandria, LA
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Ran Market Name

209 Bangor, ME

210 Ft. Wdton Beach, FL

211 Medford-Ashland, OR
212 Richland-Kennewick-Pasco,
213 Soux Fdlls, SD

214 Laurel-Hattiesburg, MS
215 Lake Charles, LA

216 Fargo, ND - Moorhead, MN
217 Champaign, IL

218 Blacksburg-Christiansburg-
219 & Cloud, MN

220 Tuscaloosa, AL

221 Marion-Carbondale, IL
222 Muskegon, Ml

223 Redding, CA

224 Duluth, MN - Superior, WI
225 Winchester, VA

226 Charlottesville, VA

227 Dubuque, 1A

228 Whesdling, WV

229 Abilene, TX

230 Rochester, MN

231 Burlington, VT

232 Joplin, MO

233 Panama City, FL

234 Lima, OH

235 Parkersburg-Marietta,

236 Bloomington, IL

237 Bryan-College Station, TX
238 Eau Claire, WI

239 Meadville-Franklin, PA
240 Lafayette, IN

241 Monroe, LA

242 Santa Fe, NM

243 Sussex, NJ
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Ran Market Name

244 Waterloo-Cedar Falls, 1A
245 Battle Creek, Ml

246 Pueblo, CO

247 Elizabeth City-Nags Head,
248 State College, PA

249 Forence-Muscle Shodls,
250 WichitaFals, TX

251 St. George-Cedar City, UT
252 Columbia, MO

253 Altoona, PA

254 Eureka, CA

255 Billings, MT

256 Texarkana, TX-AR

257 Columbus-Starkville-West
258 Sioux City, 1A

259 Grand Junction, CO

260 Williamsport, PA

261 Augusta-Waterville, ME
262 Albany, GA

263 Decatur, IL

264 Bluefied, WV

265 Mankato-New UIm-St
266 Watertown, NY

267 Harrisonburg, VA

268 Rapid City, SD

269 San Angelo, TX

270 Lawton, OK

271 Lewiston-Auburn, ME
272 lthaca, NY

273 Cookeville, TN

274 Bismarck, ND

275 Grand Forks, ND-MN
276 Owensboro, KY

277 Jackson, TN

278 Sebring, FL
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Ran Market Name 1 2 3 4 5 6 7 8 9 10 11 12 13 14
279 Beckley, WV 2 1 0O 0 1 o 0 0 0 0 O O o0 o
280 Mason City, 1A 3 0 1 0 O 1 0 0 0 0O O O O o
281 Jonesboro, AR 0 1 1 0 1 0o 0 0 0 0 O O o0 o
282 Cheyenne, WY 1 2 0O 1 O o 1. 0o 0 0O O O o0 O
283 Great Fals MT 2 0 1 1 0 0o 0 0 0 0 O O o0 o
284 Meridian, MS 5 1 1 0 1 o 0 o 0 O O O o0 o
285 Brunswick, GA 1 1 0O 0 O 1 0 0 0 O O O 0 O
286 Casper, WY 2 0 0O 1 O 1 0 0 0 0 O O O O
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Volatility in Radio Market Shares

Executive Summary

In discussing competition issuesin the context of loca radio ownership, the Federa
Communications Commission (FCC) has expressed its concern about potentia local market power,
and has noted severd factors to be considered when addressing those competitive concerns. One factor
the FCC has discussed is whether there are under-performing stations (in terms of attracting audiences
and generating revenues) that could “turn around” their performance and become stronger local
competitors. If there are Sations present in the market that could improve their positions, thereisless
concern about possible negative effects resulting from any particular combination of stations.

This paper will evduate the ability of under-performing radio stations to improve their
competitive pogitions by examining the volatility in the audience shares of commercid radio dations. If
consderable volatility in these shares exigts, it would indicate that current market leaders are not firmly
entrenched, and, thus, could be challenged by the advances of previoudy less competitive radio sations

and could accordingly be consirained from exercisng market power.

The mogt notable results found in this study include:

Nearly one-quarter (23.1%) of al reportable sations in Arbitron surveyed markets saw
their audience share increase by 25% or more between two recent ratings periods (Fal
2000 to Spring 2001).

A smilar percentage of reportable stations (23.0%) saw their audience share increase
by 25% or more between Spring 2000 to Spring 2001.

Over three hundred stations in Arbitron markets changed their format between Fall
2000 to Spring 2001. These stations increased their share, on average, by 30.8%
between these two ratings periods.

Over atenth (10.5%) of al reportable stations changed their format between Spring
2000 to Spring 2001. These stations increased their share, on average, by 38.5%
between these two ratings periods.

Nearly afifth (18.5%) of al reportable stations changed their format between Spring
1999 and Spring 2001. These stations increased their share, on average, by 35.6%.
Severd variables describing local market conditions and audience demographics were
shown to have very little explanatory power in predicting the success of aformat
change. Many other factors affect that success.
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Volatility in Radio Market Shares

Loca ownership concentration has a positive impact on the success of aformat
changing ation only in the short term. It is not significant when evauating the longer-
term success of format changing stations.

With so many radio sationsimproving their local audience shares from period to period, and
with so many radio stations successfully changing their formats, local radio markets are very dynamic.
Thisvitdlity in locd radio markets, accompanied with the ability of individua radio sationsto improve
their positions quickly, should dlay concerns about the potentia anti- competitive effects resulting from
any proposed combinations of loca radio stations. If any local consolidated radio operator attempted to

exercise market power, it would soon face improved and more successful competitive radio stations.

BIA Financial Network i
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VOLATILITY IN RADIO MARKET SHARES

I ntroduction

A concern when conducting a competitive analyss of any industry is whether there are sufficient
congraints on leading firms to prevent their exercisng market power. One congraint could be having
many different firmsin the relevant geographic and product markets obstructing any collusive or
monopoligtic type of behavior. Another congtraint could be the likely potentid entry of new, or
expangion of exigting, firms that would occur if any anticompetitive actions (e.g., price increases, qudity
degradation) were taken.

In addressing competition issuesin the context of local radio ownership, the Federa
Communications Commission (FCC) has expressed its concern about potentia local market power,
and has noted severd factors, including the number and shares of market participants and barriersto
entry, to be taken into consderation. In discussing these competitive concerns, the FCC has dso
considered whether unused alocations are available (i.e., new entry), and whether there are under-
performing stations (in terms of attracting audiences and generating revenues) that could “turn around”
their performance and become stronger local competitors.?

In many cases there are very few unused dlocations, especidly in the largest markets.

Therefore, the number and ability of local underperforming stationsto “turn around” their performances

! See FCC Notice of Proposed Rulemaking, In the Matter of Rules and Policies Concerning
Multiple Ownership of Radio Broadcast Stations in Local Markets, MM Docket No. 01-317 and
Definition of Radio Markets, MM Docket No. 00-244 (NPRM), paras. 84-89, discussing the FCC's
current interim policy for evauating locd radio sation acquisitions
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becomes a very important consderation in the competitive andysis of any merger of loca radio
operations. If there are stations present in the market that could improve their competitive positions,
there is less concern about possible negative effects resulting from any particular combination of gations.
Such “turn arounds’ do not necessarily have to occur with the present owners of these under-
performing stations because new owners sensing opportunities could make the necessary investments to
improve those gations' performance.

The purpose of this paper isto examine the likelihood of turning around aradio sation’s
performance. Specificaly, we will examine the leve of volatility in the audience shares of commercid
radio gationsin al Arbitron markets to seeif there are Sgnificant changes to these shares from one
ratings period to another,® or from one year to the next. If these shares are volatile, it would indicate that
existing market leaders are not firmly entrenched, and could be threatened from advances of previoudy
less compstitive radio gations:*

One action that could possibly increase a gtation’s audience share is to change the format of the
gation. Under- performing stations commonly change their formats, and it is easy to see why. Mot of a

radio station’'s cost Structure isfixed -- eg., utility costs -- and does not vary with the sze of the

2 See NPRM, paras. 46-47.

3 In the most recert year, 2001, there were 97 Arbitron markets that were surveyed four times a
year, and 190 surveyed two times ayear (Spring and Fall).
4 The Commission seems to agree with this assessment. See NPRM, para. 47 (“ This suggests

that radio stations with low market share may be able to increase their market share and provide a
check on the leader’ s market power.”).
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audience it attracts.> Any increase in audiences will lead to larger advertisng revenues, and most of
those additiond revenues will result in greater profits. Consequently, radio stations conduct a
congderable amount of research to determine whether changing formats will attract larger audiences and
whether it is a sound business decison. Many ultimately decide to make those changes. We will
therefore specificadly examine the changes in gation shares after changes in dation formats.

Included as part of that examination will be a datisticd andyss of whether loca market
conditions hinder or help gationsin their ability to increase share with aformat change. Specificaly, we
will examine whether greater ownership concentration in locd markets makesit more or less difficult for
dationsto increase thair shares after changing formats. If it isfound that greater loca concentration
makes it less difficult or has no impact on the ability of under-performing stations to increase shareswith

new formats, then there should be less concern about loca concentration of ownership.
Changes in Audience Share

OnePeriod to the Next

Thefirg indicator of volatility examined is the Smple change in audience share. To gauge the
level of change, we compare the shares of commercia radio sations from the Fal 2000 ratings period

with the Spring 2001 ratings period. There are 278 Arbitron surveyed markets with results from those

° The only exception to that is the sdles commission paid, snce that is generaly based on the
amount of revenues generated which is higher for sations attracting larger audiences.
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ratings periods.” Figure 1 shows the number of stations with different levels of percentage changes

between these two ratings periods.’

Figure 1

Percentage Changes in Audience Share—
Number of Stations

Fall 2000 to Spring 2001
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The mogt sriking point from these resultsis the large number of stations that either experienced
a25% or larger increase (1,098 stations) or a 25% or larger decrease (868 stations) in their local
audience share between the two ratings periods. Those stations showing a 25% or larger increase were

nearly a quarter (23.1%) of al the reportable sations in Arbitron surveyed markets.

6 Arbitron started surveying nine new marketsin Spring 2001. Therefore, there are nine presently
surveyed markets for which we do not have Fall 2000 audience ratings information.

! There were 4,760 commercid radio stations that met minimum reporting requirements for both
of these two ratings periods.
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There will dways be some changes in share smply due to sampling error even if locd market
conditions stayed the same (e.g., no station changed its format). These audience shares are based on a
random sampling survey of potentid listeners. Neverthdess, the great number of stations seeing
substantial percentage increases in audience shares indicates that there are wide swings from one period
to the next in the actud listening received by gations’®

OneYear tothe Next

Given the different formats offered by stations, there may be some seasonable variability in
listening patterns due to certain types of programming (e.g., more listening to certain sations during a
particular sports season). The audience shares generated by some stations may therefore “ naturaly”
vary from the Fdl to the following Spring ratings periods. To remove this seasonable variability we
conducted asimilar analysis of the share changes from Spring 2000 to Spring 2001. Figure 2 showsthe
digtribution of those percentage changes”’

Here again we see alarge number of stations whose shares changed by a considerable margin.
Similar numbers of gations saw their shares change by the same percentages asin Figure 1. In fact, the
percentage of stations whose audience share increased by at least 25% was virtudly the same (23.0%

vs. 23.1%).

8 One concern about examining percentage increases of station sharesis whether there are many
ingtances of very low shares seeing only a smal absolute change but alarge percentage change. While
that does occur, the large mgjority of those large percentage changes are from stations with noticesble
garting (Fall 2000) shares. For example, of the 1,098 stations that experienced a 25% or larger
increase, 984 started off with a.5 share or larger in Fall 2000.

° There were 4,523 commercid gations in Arbitron markets that met minimum reporting
requirements in both of these two survey periods.
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Figure 2

Percentage Changes in Audience Share—
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Format Changes

Locd radio gations changing their formats can cause the changes in audience share shown
above from one ratings period to the next, or from one year to the next. Radio stations spend a
condderable amount of time and money in evauating the right format for a gpecific market a a specific

time. Custom research projects are frequently conducted to seeif thereisa“format hole€” in aparticular

market that an exigting ation may decide to “fill” by changing its present format.
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Short Term Impacts

To examine the short-term audience reaction to format changes, we andyzed the shares of the
gations that changed their formats between the Fall 2000 and Spring 2001 ratings periods. There were
305 dations that changed their formats and met minimum reporting standards in both ratings periods,
representing 6.4% of al commercid dationsin surveyed markets. The average percentage changein
audience share for those 305 stations between these two ratings periods was a 30.8% increase.” Figure

3 shows the number of these 305 format-changing stations with different levels of share changes.

Figure 3

Percentage Changes in Audience Share —
Format Changing Stations

Fall 2000 to Spring 2001

Greater than +25% 108
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Source: BIAIfn Media Access Proa

10 Once again, to seeif low initidly rated sations had a sgnificant impact on this average, we
caculated the average of only those dations that started out (in Fall 2000) with at leest a.5 share. The
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Clearly some of these format changes were successful, as the shares of 108 stations (35.4% of
the 305 format changing stations) increased by more than 25%. Others were not as successful, with the
shares of 67 gtations (22.0% of the format changing stations) decreasing by 25% or more.

Longer Term Impacts

Depending upon the timing of their format change (i.e., how soon before the next ratings period
the change is made) and other factors (e.g., number of stationsin the loca radio market), radio sations
may not be able to determine the success of that change by just the next ratings period. It may take
more time for locd listeners to sample that new programming, thereby delaying any possble
improvement in the sation’s share. At the same time, however, other radio stations may compstitively
react with changes in their own programming or other actions over alonger time period, possibly
reducing or iminating any share increase.

To see the longer-term results of these format changes and competitive reactions, we examined
the changes in the shares of the format changing stations over longer time periods. Figure 4 shows the
share change results from the 468 radio stations (10.5% of reportable stations) whose formats were
changed between Spring 2000 and Spring 2001. Figure 5 shows the share change results from the 822
radio stations (18.5% of the reportable stations™) with different formats between Spring 1999 and

Spring 2001.

average change for the 301 format changing stations that met that criteriawas 28.1%, ill avery
Sgnificant incresse.

v There were 4,448 commercid sationsin Arbitron markets that met minimum reporting
requirements in both of these two survey periods.
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Figure 4

Percentage Changes in Audience Share —
Format Changing Stations

Spring 2000 to Spring 2001
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Figure 5

Percentage Changes in Audience Share —
Format Changing Stations

Spring 1999 to Spring 2001
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The shares of the stations with one year between format changes (Spring 2000 — Spring 2001)
increased an average 38.5%, noticeably higher than the share increases experienced by format changing
dations during a single ratings period (Fall 2000 — Spring 2001). This may indicate that it does take
some time for listeners to sample the new programming and adjugt their listening habits.

In contrast, the shares of the stations with two years between format changes (Spring 1999 —
Spring 2001) increased by alower amount, 35.6%, but still larger than the share increases of format
changing stations over asingle ratings period. While one should be cautious with generdizations about
differing groups of sations, these resultsindicate that it does take some time for listenersto sample

dations with new formats.
Regression Analysis

Although there were many successful changes of formats during the three time periods
examined, stations changing formats were certainly not guaranteed success. Locad market conditions, as
well asthe quality of the new programming, play important roles in determining whether such aswitch
will be successful.

One particular loca market condition — local ownership concentration — has been suggested as
possibly being an important factor in determining the success of aformat change. A market in which
there is considerable ownership concentration may forestal any challenge to the dominance of market
leading stations by stations changing formats. On the other hand, if one or two groups dready garner a
subgtantia share of the audience, aformat changing station may be able to “pick off” shares without

much of areaction by market leading groups. Findly, alocal consolidated group in ahighly
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concentrated market may be best able to discern whether there are successful format change
possibilities™

To examine the impact of this ownership concentration variable, we conducted severa
regression andyses usng the three groups of format changing radio stations previoudy described. For
each equation, the dependent variable was the percentage increase in the local station’s commercia
audience share. Independent variables describing local market conditions and audience demographics
that were evauated include:

Herfindahl-Hirschmann Concentration Index of Loca Commerciad Audience Share

(HERFLCYS)

Percentage of population in market that is Black (Black)

Percentage of population in market that is Hispanic (Hispanic)

Median income (Median)

Number of radio Sationsin the locad market airing the specific formet that the format changing
dation is adopting (SPFMTAV)*®

Table 1 shows the results from the regression analysis for the sations that changed formats

between Fall 2000 and Spring 2001.

- See Mark R. Fratrik, “Has Format Diversity Continued to Increase?’ submitted as an
attachment to the Comments of National Association of Broadcasters, In the Matter of Rules and
Policies Concerning Multiple Ownership of Radio Broadcast Stationsin Locd Markets, MM Docket
No. 01-317 and Definition of Radio Markets, MM Docket No. 00-244.

1 We dso evauated the number of stations with the same format using a generd format
categorization scheme. In that categorization scheme, dl formats are categorized into one of nineteen
generd types. Using that number of stationsin thelocad market prior to the change in format generated
similar results as the number of specific formats available in the market a the sametime,
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Tablel
Regresson Reaults for Format Changing Stations —
Fal 2000 — Spring 2001

Dependent Variable: Percentage Increasein
Loca Commercid Share
Codficients T Satidic
(Constant) .558 1.620
HERFLCS 191* 3.200
MEDIAN -.111 -1.891
BLACK 011 .180
HISPANIC .014 223
SPFMTAV -0.11 -.180
* Cofficient sgnificant at .05 leve
R Sguare: .049

Perhaps the most important result in the above table, and repeated in the other tables below, is
that these variables collectively do not have much explanatory power (i.e., low R square) in predicting
the success of aformat change. In other words, there are many other factors that affect that success.

Thereisonly one atidicdly sgnificant varigble, the local ownership concentration varigble, and
it has a pogitive impact on the immediate success of aformat changing station. In markets with greater
ownership concentration in Fal 2000, stations changing their formats were more likely to increase their
local share by the next ratings period (Spring 2001) than format changing stations in less concentrated
markets. For this group, it may be that the format changing station was able to “pick off” audience share
from the locally consolidated operations. Alternatively, because the group of stations changing formats
included gtations that are part of local consolidated operations, that positive impact may indicate that the
locd consolidated operations can successfully discover the format “holes’ not being served in loca

marketplaces. Whatever the reason for the positive impact that ownership consolidation has on the short
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run change in audience share, that result is not present when alonger time period is examined. The
competitive response to format changing sations may weaken the impact of the initid filling of format
“holes”

Turning to the longer-term impact, Table 2 shows the results from the regresson andysisfor the
sations that changed formats between Spring 2000 and Spring 2001.

Table2
Regresson Reaults for Format Changing Stations —
Spring 2000 — Spring 2001
Dependent Variable: Percentage Increasein
Loca Commercid Share

Coefficients T Statistic

(Constant) 579 1.548
HERFLCS 005 109
MEDIAN -.043 -.940
BLACK -.012 -.250
HISPANIC 133 2.750
SPEMTAV 017 161

* Coefficient gnificant a .05 leve

R Sguare: .020

Once again, the explanatory power of this equation is quite low (i.e., R square: .02), even lower
than the first equation. Moreover, only one of the variables was satisticaly sgnificant, the Higoanic
percentage of the locad market population. That variable being significant indicates that format changing

gtations were more successful with greater percentages of Hispanics in the local market. This result may
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be explained by the fact that the number of stations airing Spanish programming noticeably increased
during this time period in response to the growing Hispanic population in many markets*

With respect to the locdl level of ownership concentration varigble, there is no discernable
impact on the share change for these stations. In other words, the level of ownership concentration in
Spring 2000 had no positive or negative impact on the ability of format changing stations to increase
their audience shares by Spring 2001.

Findly, Table 3 shows the results from the regresson analysis for the sations that changed
formats between Spring 1999 and Spring 2001.

Table3
Regresson Reaults for Format Changing Stations—
Spring 1999 — Spring 2001

Dependent Variable: Percentage Increasein
Loca Commercid Share
Codfficients T Satidic
(Constant) 401 .098
HERFLCS 027 722
MEDIAN .009 257
BLACK .034 919
HISPANIC .098* 2.585
SPFMTAV .026 731
* Coefficient agnificant at .05 level
R Sguare: .009

This equation provides even less explanatory power than the second equation and also has only
the one variable (Hispanic population) that is Satigicdly sgnificant. Even over alonger term (two

years), the share increasing success of aformat changing Sation is not negatively or positively affected

" SeeTable2in Mark R. Fratrik, “ State of the Radio Industry: What is Going On With Radio
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by the level of loca ownership concentration before that format was changed. Many other factors affect

whether a gation changing formats will be successful.

Conclusion

Radio stations compete vigoroudy againgt each other, aswell as againgt other forms of audio
programming, to atract loca audiences. Their ability to turn their programming, marketing, and other
business decisons into increased revenues and profits hinges on attaining higher loca audience shares.
Those audience shares have sometimes been referred to as the “ currency of the radio industry.”

As areault, the relative market positions of radio stations are determined every time the ratings
reports are published. While there are some radio stations that consistently attract large audiences, other
radio stations make changes that lead to substantia increases in those audience shares. After reviewing
those differences in audience shares from one ratings period to the next, and from one year to the next,
we see atremendous number (nearly one-quarter) of stations that have successfully improved their
competitive pogtion in areatively short time, and concomitantly, other stations have seen their shares
reduced.

One important way that these stationsimprove their competitive postionsis by changing their
programming (i.e., formats). Stations invest a considerable amount of their resources congtantly

reviewing the programming avallablein their loca markets, looking for possible new opportunitiesto

Formats?,” BIA Financid Network, January 2002. (www.bia.com)
BIA Financial Network 15




Volatility in Radio Market Shares

serve the ligening public and to attract larger audiences. The evidence demonstrates that many of these
dations are successful in increasing their local audience share after switching formats.

Upon further examination of the possible factors affecting the success of the format changing
gations, we found no evidence that an increase in local ownership concentration negatively affectsthe
ability of stations to increase their loca audience share. In fact, in the short run, the format changing
gations were more likely to increase their sharesin highly concentrated markets than sationsin less
concentrated markets. Over alonger time period, there was no impact, negative or positive, from the
leve of concentration on the success of format changing sations.

With so many radio stations improving their loca audience shares from period to period, and
with so many radio stations successfully changing their formats, loca radio markets are very dynamic.
While there are some stations that historicaly have served their locd communities well and are
rewarded with consstently high ratings, there is dso constant reshuffling among the top ranked stations
in many markets. Thisvitdity in locad radio markets, accompanied with the ability of individua radio
gations to improve their positions quickly, should dlay concerns about the potentid anti-competitive
effects resulting from proposed combinations of locd radio stations. If any local consolidated radio
operator attempted to exercise market power, it would soon be chdlenged by improved and more

successful competitive radio stations.
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Aggregate Shares of the Top Five Stations in Arbitron's Top 100 Markets:

Spring 2001 vs. Spring 1996

MktRank(Sp01)] MktName | Springol | Springoe | Diff | %Chg
1/New York 24.4 27.3 -2.9 -10.6%
2/Los Angeles 23.6 25.4 -1.8 -7.1%
3/Chicago, IL 25.3 25 0.3 1.2%
4 San Francisco 23.3 24.2 -0.9 -3.7%
5 Dallas - Ft. Worth 26.2 28.2 -2 -7.1%
6/ Philadelphia 30 30.6 -0.6 -2.0%
7/Washington, DC 25.3 27.8 -2.5 -9.0%
8 Boston 28.9 33.4 -4.5 -13.5%
9 Houston-Galveston 30.7 29.9 0.8 2.7%

10| Detroit 28.2 33.6 -5.4 -16.1%
11 Atlanta, GA 35.7 38.6 -2.9 -7.5%
12 Miami-Ft. Lauderdale-Hollywood 26.7 26.7 0 0.0%
14/ Seattle-Tacoma 31.2 28.4 2.8 9.9%
15/ Phoenix, AZ 27.2 32 -4.8 -15.0%
16 Minneapolis - St. Paul 38.2 42.3 -4.1 -9.7%
17 San Diego 25.4 29.8 -4.4 -14.8%
18/Nassau-Suffolk 20.2 18.9 1.3 6.9%
19/ St. Louis 35.9 40.6 -4.7 -11.6%
20 Baltimore, MD 36.4 36.9 -0.5 -1.4%
21/ Tampa-St. Petersburg-Clearwater 33.1 35.1 -2 -5.7%
22 Denver - Boulder 29.9 33.3 -3.4 -10.2%
23 Pittsburgh, PA 36.9 42 -5.1 -12.1%
24 Portland, OR 29.6 31.9 -2.3 -7.2%
25 Cleveland 35.5 36 -0.5 -1.4%
26 Cincinnati 35.6 40.5 -4.9 -12.1%
27 Sacramento, CA 28.4 34.1 -5.7 -16.7%
28 Riverside-San Bernardino 25.6 23.7 1.9 8.0%
29 Kansas City 33.8 37.4 -3.6 -9.6%
30 San Jose 14.8 21.5 -6.7 -31.2%
31 San Antonio, TX 30.7 36.7 -6 -16.3%
32 Milwaukee - Racine 34.6 39.2 -4.6 -11.7%
34/ Salt Lake City - Ogden 28.7 31.6 -2.9 -9.2%
35RI 31.6 33.4 -1.8 -5.4%
36 Columbus, OH 38.4 38.6 -0.2 -0.5%
37 Charlotte-Gastonia-Rock Hill 32.3 38.6 -6.3 -16.3%
38 News 32.7 35.7 -3 -8.4%
39 Orlando 29.7 354 -5.7 -16.1%
40 Indianapolis, IN 39 45.2 -6.2 -13.7%
41 Las Vegas, NV 33.8 38.4 -4.6 -12.0%
42 Point 38 38.9 -0.9 -2.3%
43 Austin, TX 33 40.6 -7.6 -18.7%
44 Nashville 37.7 47 -9.3 -19.8%
45 New Orleans 40.4 39.8 0.6 1.5%
46 Raleigh - Durham, NC 32.7 38.6 -5.9 -15.3%
47 W. Palm Beach-Boca Raton 28.5 33.3 -4.8 -14.4%
48/ Memphis 32.1 424  -10.3 -24.3%
49 Hartford-New Britain-Middletown 43.7 42.2 15 3.6%
50/ Buffalo-Niagara Falls, NY 44.5 40.5 4 9.9%

Source: BIA's MediaAccess Pro 3.1
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51 Monmouth-Ocean, NJ 16.9 20.6 -3.7 -18.0%
52 Jacksonville, FL 34.9 37.7 -2.8 -7.4%
53 Rochester, NY 43.2 45.5 -2.3 -5.1%
54/Oklahoma City 35.4 42.7 -7.3 -17.1%
55 Louisville, KY 42.1 46.8 -4.7 -10.0%
56 Richmond, VA 40.4 49.2 -8.8 -17.9%
57/Birmingham, AL 38.3 46.2 -7.9 -17.1%
58/ Dayton, Ohio 38.4 43.4 -5 -11.5%
60/ Greenville-Spartanburg, SC 39.9 48.6 -8.7 -17.9%
61 Albany-Schenectady-Troy 39.6 44.9 -5.3 -11.8%
62 Honolulu 36.6 46.6 -10 -21.5%
63/ McAllen-Brownsville-Harlingen, TX 53.3 52.6 0.7 1.3%
64 Tucson, AZ 36.1 41.2 -5.1 -12.4%
65 Tulsa, OK 39.1 38.9 0.2 0.5%
66/ Grand Rapids, Ml 36.8 38.4 -1.6 -4.2%
67 Wilkes Barre - Scranton 39.6 39.6 0 0.0%
68 Fresno 294 39.1 -9.7 -24.8%
69 Allentown - Bethlehem 50.1 50 0.1 0.2%
70/ Ft. Myers-Naples-Marco Island 36 45.2 -9.2 -20.4%
71 Knoxville, TN 52 58.1 -6.1 -10.5%
72| Albuguerque, NM 31.1 36.7 -5.6 -15.3%
73 Akron, OH 27.8 27.5 0.3 1.1%
74 Omaha - Council Bluffs 38.8 40.9 -2.1 -5.1%
75/Wilmington, DE 29.7 30.5 -0.8 -2.6%
76/ Monterey-Salinas-Santa Cruz 26.6 25.5 1.1 4.3%
77 El Paso, TX 48.6 52.4 -3.8 -7.3%
78| Harrisburg-Lebanon-Carlisle, PA 37.9 43.3 -5.4 -12.5%
79 Syracuse, NY 40.4 43.6 -3.2 -7.3%
80 Sarasota - Bradenton, FL 234 19.5 3.9 20.0%
81 Toledo, OH 43.2 46.7 -3.5 -7.5%
82 Springfield, MA 37.2 42.6 -5.4 -12.7%
83 Baton Rouge, LA 39.8 44.6 -4.8 -10.8%
84 Greenville-New Bern-Jacksonville 43.4 48.4 -5 -10.3%
85 Little Rock, AR 36.6 478  -11.2 -23.4%
86 Gainesville - Ocala, FL 32.2 31 1.2 3.9%
87 Stockton, CA 23.3 18 5.3 29.4%
88 Columbia, SC 39.8 53.2] -134 -25.2%
89 Des Moines, IA 41 50.4 -9.4 -18.7%
90 Bakersfield, CA 35.7 40.1 -4.4 -11.0%
91 Mobile, AL 48.2 37.6 10.6 28.2%
92 Wichita, KS 38.6 41.4 -2.8 -6.8%
93 Charleston, SC 35.6 41 -5.4 -13.2%
94 Spokane, WA 35.1 39.7 -4.6 -11.6%
95/Daytona Beach, FL 21.2 21.7 -0.5 -2.3%
96/ Colorado Springs, CO 40.1 43.6 -3.5 -8.0%
97 Madison, W1 39.2 40.4 -1.2 -3.0%
98| Johnson City-Kingsport-Bristol 52.6 59.6 -7 -11.7%
99 Lakeland-Winter Haven, FL 18.3 27.6 -9.3 -33.7%
100/ Melbourne-Titusville-Cocoa, FL 24.8 28.1 -3.3 -11.7%

Source: BIA's MediaAccess Pro 3.1 3/27/2002
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97 Market Averages:

34.2

37.6

-9.1%

Source: BIA's MediaAccess Pro 3.1
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The Least Consolidated Media Sector Is—Surprise!— Radio

(revenue share of the top 10 owners)

Sector Holdings Rev. Share
Movie Studios $32.6 billion in revenue 99%
DBS 16.2 million subscribers 95%
Theme Parks $10.3 billion in revenue 93%
Cable Systems 60.5 million subscribers (83%) 89%
Outdoor $1 billion in revenue 85%
Web Sites 146 million weekly visits 76%
Movie Theaters 20,600 screens 57%
TV Stations $15.8 billion in revenue 55%
Newspapers 26.7 million circulation 48%
Radio 2,000 stations 44%

Source: OAAA, Nielsen, NATO, NAA, IAB and Wachovia Securities’ estimates.
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