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SUMMARY

Clear Channel is one of the world’s leading out-of-home media companies and the

nation’s largest radio station owner and operator, programming more than 1,200 stations in local

markets throughout the country. As Clear Channel demonstrates in these comments, Congress

has definitively established the permissible level of common radio ownership in local markets

through its enactment of Section 202(b) of the Telecommunications Act of 1996. Under the

statutory framework, the FCC does not have the authority to consider factors beyond compliance

with the numerical limits of Section 202(b) when reviewing the proposed transfer of radio station

licenses.

Even if the Commission were to ignore this congressional constraint and propose new

regulations to address its diversity and competition concerns, its traditional concepts and

historical paradigms for regulating the radio industry are antiquated and out of step with today’s

media environment, where radio stations compete in an increasingly diverse and differentiated

marketplace. Empirical data demonstrate that diversity is being satisfied by the ever-expanding

array of media choices available to local consumers and by the increasing variety in radio station

formats as a result of consolidation of radio ownership. Empirical data also demonstrate that the

Commission’s concerns about competition in more consolidated local radio markets are

misplaced, as the average change in radio advertising prices is actually lower in markets that

have experienced greater consolidation. Moreover, owners of multiple radio stations at the local

level are able to achieve operating efficiencies, creating clear social benefits through the

production of the same or more output at lower resource utilization. In light of this evidence, the

Commission must either leave Section 202(b)’s numerical limits, as already incorporated in its

rules, as the sole regulation governing local radio ownership or relax those limits further.
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Clear Channel Communications, Inc. (“Clear Channel”), by its attorneys and pursuant to

Section 1.415 of the Commission’s rules, hereby submits its comments in response to the Notice

of Proposed Rule Making and Further Notice of Proposed Rule Making (“NPRM”) released by

the Commission on November 9, 2001 in the above-captioned proceeding.1

I. INTRODUCTION

Clear Channel is one of the world’s leading out-of-home media companies and the

nation’s largest radio station owner and operator. Together with its interests in television

stations, outdoor advertising, and live entertainment, Clear Channel owns and/or programs more

than 1,200 radio stations in local markets throughout the United States.

Clear Channel thus has an enormous interest in the subject proceeding, in which the

Commission has proposed a comprehensive review and evaluation of its regulation of local radio

1 Rules and Policies Concerning Multiple Ownership of Radio Broadcast Stations in Local Markets, Notice of
Proposed Rulemaking and Further Notice of Proposed Rulemaking, 16 FCC Rcd 19861 (2001).
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ownership. At the core of this review and evaluation are two major issues: (1) the constraints

that provisions of the Telecommunications Act of 1996 (the “1996 Act”) place on the

Commission’s regulation of radio ownership; and (2) the extent to which the Commission’s

historical views of diversity and competition have relevance in the 21st century media

marketplace generally, and the 21st century radio industry in particular.

As Clear Channel demonstrates in these comments, the first of these issues is dispositive.

By enacting Section 202(b) of the 1996 Act,2 Congress definitively determined the permissible

level of common radio ownership in local markets that is consistent with the public interest,

convenience and necessity. Thus, under the statutory framework established by Congress, the

FCC does not have the authority to consider factors beyond compliance with the numerical limits

of Section 202(b) when reviewing the proposed transfer of radio station licenses. To the extent

that the agency has any discretion to depart from the numerical limits, that discretion extends

only to a further relaxation of the limits.3

2 Pub. L. No. 104-104, §202(b), 110 Stat. 110. Section 202(b)(1) states:

(A) in a radio market with 45 or more commercial radio stations, a party may own, operate, or
control up to 8 commercial radio stations, not more than 5 of which are in the same service (AM
or FM);

(B) in a radio market with between 30 and 44 (inclusive) commercial radio stations, a party may
own, operate, or control up to 7 commercial radio stations, not more than 4 of which are in the
same service (AM or FM);

(C) in a radio market with between 15 and 29 (inclusive) commercial radio stations, a party may
own, operate, or control up to 6 commercial radio stations, not more than 4 of which are in the
same service (AM or FM); and

(D) in a radio market with 14 or fewer commercial radio stations, a party may own, operate, or
control up to 5 commercial radio stations, not more than 3 of which are in the same service (AM
or FM), except that a party may not own, operate, or control more than 50 percent of the stations
in such market.

3 Section 202(b)(2) of the 1996 Act states: “Notwithstanding any limitation authorized by this subsection, the
Commission may permit a person or entity to own, operate, or control, or have a cognizable interest in, radio
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The fact that Congress has dispositively determined the permissible level of local radio

ownership should logically end all further inquiry. Nonetheless, Clear Channel shows in these

comments that there is no need for the Commission to undertake any further regulation of radio

ownership in the name of diversity or competition. The diversity and competition concerns

expressed by the Commission in the NPRM are premised on views of the radio industry, and the

media marketplace as a whole, that are out of touch with today’s reality. From a diversity

standpoint, consumers have an abundant array of choices across all media and within the radio

industry itself. From a competition standpoint, radio is an industry offering differentiated

products and competing in a broad market of other media—particularly television and

newspapers—all of which compete for advertisers who wish to reach targeted audiences. Given

these conditions, and as shown by empirical evidence in these comments, the increased

consolidation in local radio ownership since passage of the 1996 Act has not had deleterious

effects on the Commission’s “touchstone” public interest goal of promoting diversity and

competition. Rather, consolidation has enabled radio operators to realize significant efficiencies

through the operation of multiple stations at the local level and resulted in numerous public

interest benefits for listeners of those stations. Simply stated, there is no reason for the

Commission to commit its limited resources to regulating radio ownership beyond, at most,

ascertaining compliance with the numerical station limits established by Congress.

Finally, Clear Channel briefly comments herein on several other issues raised in the

NPRM. Specifically, Clear Channel supports the Commission’s view that existing combinations

(Continued . . .)
broadcast stations if the Commission determines that such ownership, operation, control, or interest will result in an
increase in the number of radio broadcast stations in operation.
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of stations should be freely assignable, and urges the Commission to continue its existing

treatment of radio local marketing agreements and joint sales agreements.

II. THE NUMERICAL LIMITS OF SECTION 202(b) OF THE
TELECOMMUNICATIONS ACT OF 1996 ARE A CONGRESSIONAL
DETERMINATION OF THE LEVEL OF LOCAL RADIO OWNERSHIP THAT
IS CONSISTENT WITH THE PUBLIC INTEREST, CONVENIENCE, AND
NECESSITY, AND THE COMMISSION’S ROLE IS CONFINED TO
DETERMINING COMPLIANCE WITH THOSE LIMITS

The most fundamental issue in this proceeding concerns the proper interpretation of the

statutory framework from which the Commission derives its regulatory authority and pursuant to

which it implements its rules and policies on local radio ownership. The Commission notes that,

prior to the enactment of the 1996 Act, its regulation of local radio ownership was governed

primarily by Sections 309(a) and 310(d) of the Communications Act of 1934,4 which mandate

that the agency regulate the granting and transfer of radio licenses consistent with the public

interest, convenience, and necessity.5 In the context of broadcast regulation, this public interest

standard historically has embraced notions of diversity and competition.6 With the passage of

Section 202(b) of the 1996 Act, however, Congress spoke directly to the issue of ownership of

multiple radio stations in a local market by requiring the Commission to implement specific,

numerical caps that gradually increase with the size of the market. The Commission seeks

comment on the interplay between Section 202(b) and the general public interest standard of

Title III and proposes three possible views: (1) the numerical limits are definitive; (2) the

numerical limits address diversity only; and (3) the numerical limits are presumptively consistent

4 47 U.S.C. §§309(a); 310(d).

5 NPRM at 19871 ¶21.

6 Id. at 19861 ¶1; see also Fox Television Stations, Inc. v. FCC, No. 00-1222, -- F.3d --, 2002 WL 233650, at *12
(D.C. Cir. Feb 19, 2002) (“Fox”) (citing FCC v. Nat. Citizens Comm. For Broad., 436 U.S. 775, 795 (1978)).
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with the public interest.7 A logical analysis of the context within which Section 202(b) was

enacted demonstrates that the first view is the only correct one.

Acting pursuant to the congressional authority conferred by the general public interest

standard of Sections 309(a) and 310(d), the Commission in 1992 relaxed its local radio

ownership rule to permit licensees to realize the efficiencies inherent in the common ownership

and operation of multiple radio stations in a local market.8 The resulting rule permitted a party to

own up to four radio stations, not more than two of which could be in the same service, in all

markets with 15 or more stations. Such common ownership was permitted in these markets so

long as the aggregate audience share of the commonly-owned stations did not exceed 25%, a

level at which the Commission presumed that the combined ownership posed a concern of

excessive concentration. In smaller markets, a party could own up to three stations, not more

than two of which could be in the same service (regardless of the stations’ audience share),

provided that the proposed combination represented less than 50 percent of the total number of

radio stations in the market.9 This rule, the Commission indicated, balanced the need to permit

increased local consolidation with its “continuing concern with diversity and competition.”10 In

other words, the rule was the agency’s determination of the level of local radio ownership that is

consistent with the public interest, including the twin goals of diversity and competition.

It is against this background that Congress passed Section 202(b), and an analysis of the

legislation’s origin is important for the proper understanding of its impact on the statutory

7 NPRM at 19871-73 ¶¶21-27.

8 See Revision of Radio Rules and Policies, Report and Order, 7 FCC Rcd 2755 (1992); Revision of Radio Rules and
Policies, Memorandum Opinion and Order and Further Notice of Proposed Rulemaking, 7 FCC Rcd 6387 (1992)
(“1992 Reconsideration Order”).

9 1992 Reconsideration Order at 6392-94.

10 Id. at 6394.
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framework governing the FCC’s regulation of radio ownership. The Commission correctly notes

in the NPRM that there are “significant differences between the local radio ownership provisions

of the Senate and House bills and Section 202(b).”11 Such differences, however, are not as

inexplicable as the FCC appears to indicate.12 It is customary in statutory interpretation to

presume that the legislation at hand is the result of a rational and coherent process.13 Viewed in

this light, Section 202(b) is the logical outcome of such a rational process, and its intended

impact on the statutory framework can be ascertained.

The House bill would have deregulated the radio industry in a sweeping fashion,

eliminating the Commission’s local radio ownership rule, both its numerical limits and its 25%

audience share cap, in its entirety.14 Section 337(a)(1) of the bill stated that “[e]xcept as

expressly permitted in this section, the Commission shall not prescribe or enforce any regulation

prohibiting or limiting . . . within any particular area, a person or entity from holding any form

of ownership or other interest in two or more broadcasting stations.”15 In fact, with respect to

ownership of multiple radio broadcasting stations in a local market, the bill would have

completely removed the FCC’s authority to regulate.16 Only in the cross-ownership context,

11 NPRM at 19867 ¶12, n. 41.

12 The Commission, in essence, throws up its hands and comments on the differences simply by stating that “[t]he
Conference Report provides little additional detail concerning Section 202(b).” Id.

13 See H. Hart, Jr. & A. Sacks, The Legal Process: Basic Problems in the Making and Application of Law at 1157
(tentative ed. 1958) (“The statute ought always to be presumed to be the work of reasonable men pursuing
reasonable purposes reasonably. . . .”).

14 Dissenting members of the House Commerce Committee emphasized this point, complaining that “the complete
elimination of ownership restrictions in the radio marketplace” had not received what they considered to be adequate
attention. H.R. Rep. No. 104-204, 104th Cong., 1st Sess. 221 (1995).

15 H.R. 1555, § 337(a)(1) (emphasis added).

16 With respect to television ownership, the House bill retained the general prohibition on ownership of two or more
television stations within the same market. H.R. 1555, § 337(b)(2).
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specifically where an applicant proposed the common ownership of a radio station and more than

one other nonbroadcast medium of mass communication, did the bill permit the Commission to

deny the transfer of a radio license.17

The Senate bill, too, would have removed the numerical limits and audience share cap of

the Commission’s local radio ownership rule. Section 206(b)(2) stated that “[t]he Commission

shall modify its rules set forth in 47 CFR 73.3555 by eliminating any provisions limiting the

number of AM or FM broadcast stations which may be owned or controlled by one entity either

nationally or in a particular market.”18 Unlike the House, however, the Senate would have

retained an FCC role in reviewing radio transfer applications, stating that “[t]he Commission

may refuse to approve the transfer or issuance of an AM or FM broadcast license to a particular

entity if it finds that the entity would thereby obtain an undue concentration of control or would

thereby harm competition.”19 The Commission thus would have been left with the authority to

conduct a case-by-case analysis focused on its traditional competition concerns.

Despite the lack of any detailed explanatory statement,20 it is not difficult to discern how

Section 202(b) emerged from the Conference Committee, bearing in mind the presumption of

rationality and coherence. Given the Senate’s apparent concern about potentially excessive

concentration of radio ownership at the local level, the Senate conferees would have been

17 The bill would have authorized the Commission to deny an application to grant, renew, or assign a station license
if the Commission determined that “the combination of such station and more than one other nonbroadcast media of
mass communication would result in an undue concentration of media voices in the respective local market.” H.R.
1555, § 337(c).

18 S. 652, § 206(b)(2) (emphasis added).

19 Id.

20 The Joint Explanatory Statement of the Committee of Conference simply states that “[n]ew subsection (b) directs
the Commission to further modify its rules with respect to the number of radio stations a party may own, operate or
control in a local market.” H.R. Conf. Rep. 104-458, 104th Cong., 2d Sess. 162 (1996).
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unsupportive of the provision for complete deregulation of local radio ownership contained in

the House bill. With the House’s desire to eliminate entirely the Commission’s role in reviewing

proposed radio station transfers, the House conferees would have been similarly unsupportive of

the provision for essentially ad hoc decisionmaking by the FCC contained in the Senate bill.

Both conferences, however, would have shared a generally deregulatory mindset and a

predisposition toward allowing greater local consolidation. A natural compromise would have

included the retention of some limit on local radio ownership, more permissive than the

Commission’s existing rule yet strict enough to allay the Senate’s concentration concerns, and a

limited role for the FCC. Section 202(b) is the result of just such a compromise. It allows

greater consolidation, with the numerical limits serving as a proxy for the Senate’s concentration

concerns, while limiting the agency’s role to determining compliance with those limits. In short,

Section 202(b) is a definitive congressional determination of the level of local radio ownership

that is consistent with the public interest in diversity and, especially, competition.2122

The Commission cannot alter Congress’s determination in a more restrictive direction.

Even the Commission recognized and acknowledged this limitation on its authority when it

changed its rules to correspond with the congressional directive of Section 202(b) by issuing an

order, finding that “prior notice and an opportunity for public comment were unnecessary

21 Indeed, Chairman Powell previously has recognized this truth. See 1998 Biennial Regulatory Review – Review of
the Commission’s Broadcast Ownership Rules and Other Rules Adopted Pursuant to Section 202 of the
Communications Act, 15 FCC Rcd 11058, 11159 (2000) (Separate Statement of Commissioner Michael K. Powell)
(“[I]f Congress did not mean to set the appropriate level of concentration, or the appropriate level of diversity, what
on earth are the numerical market levels meant to do?”).

22 In addition, as Clear Channel observed in its comments in MM Docket No. 00-244, Congress intentionally left the
existing methodology for defining local radio markets in place when it raised the numerical radio ownership caps in
the 1996 Act. According to established principals of statutory interpretation, “when Congress revisits a statute
giving rise to a longstanding interpretation without pertinent change, the congressional failure to revise or repeal the
agency’s interpretation is persuasive evidence that the interpretation is the one intended by Congress.” CFTC v.
Schor, 478 U.S. 833, 845 (1986) (quoting NLRB v. Bell Aerospace Co., 416 U.S. 267, 274-75 (1974)). The
Commission thus cannot alter its methodology for defining local radio markets in a more restrictive direction.
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because the ‘rule changes [did] not involve discretionary action on the part of the

Commission.’”23 If the Commission had had any question then whether there was any “wiggle

room” in Section 202(b) allowing it to overlay the numerical limits with some additional layer of

regulation, it doubtless would have initiated a notice-and-comment rule making proceeding to

examine the question. That the Commission did not do so, and instead merely issued an order

incorporating the numerical limits of Section 202(b) into its multiple ownership rules,24 is

compelling evidence that the Commission has no discretion to roll back Congress’s prescribed

limits on radio multiple ownership.25

The Commission notes in the NPRM, however, that nothing in the language of the 1996

Act or in the legislative history specifically “elaborates on the intended interplay between

Section 202(b) and the public interest standard contained in Sections 309(a) and 310(d) of the

1934 Act.”26 Once again, the application of traditional canons of statutory interpretation and

sound hermeneutic principles settles the matter. It is an accepted hermeneutic principle that

23 NPRM at 19868 ¶14 (quoting Implementation of Sections 202(a) and 202(b)(1) of the Telecommunications Act of
1996 (Broadcast Radio Ownership), Order, 11 FCC Rcd 12368, 12371 (¶5)) (emphasis added).

24 The NPRM asks whether there is any significance to the fact that Section 202(b) orders the Commission to revise
its multiple ownership rules in conformance with the statute rather than amends Section 310(d) of the
Communications Act directly. Section 310 of the Act contains no specific limits on multiple ownership in any
broadcast medium; since time immemorial the particularized prescriptions regarding broadcast ownership have been
contained in Section 73.3555 of the Commission’s rules. That Congress ordered the Commission to incorporate the
Section 202(b) limits into the agency rule that has long contained provisions of this nature, rather than directly
amending the Act, merely reflects Congress’s understanding of this historical structure.

25 From time to time a view has been espoused that the language of Section 202(b) itself, which permits, for
example, ownership of “up to” 8 stations in the largest local radio markets, provides the Commission with discretion
in the application of the statute, even if it did not have discretion in adopting it. The colloquial use of “up to” in
Section 202(b), however, does nothing more than grant permission to an applicant to own 8 stations in a large
market if it so chooses, or to cease its acquisition of stations at anywhere from 1 to 7. It does not grant authority to
the Commission to prevent an applicant from acquiring the eighth station. Such a result would destroy the
regulatory certainty that the numerical limits create. Even young children understand this instinctively. Imagine
that a mother tells her son, “You can have up to three cookies,” but then takes the cookies away after the child has
eaten two. Is there any doubt that the son would react and say, “That’s not fair. You told me I could have three
cookies!”?

26 NPRM at 19868 ¶12.
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statutes in pari materia should be construed together and that the more specific statute governs

the interpretation of the more general one.27 In Sections 309(a) and 310(d), Congress spoke

generally on the matter of regulation of station licenses, stating that the Commission shall not

grant or approve the transfer of a station license unless it determines that the public interest

would be served thereby. This general public interest standard with its traditional goals of

promoting diversity and competition applies to licensing of all classes of stations regulated by

the Commission, not just radio broadcasting stations.28 In Section 202(b), however, Congress

spoke specifically on the matter of ownership of multiple radio stations in a local market,

effectively stating, as demonstrated above, that such ownership is in the public interest when it is

within the numerical limits set forth in the statute. Section 202(b), then, as a more specific

iteration of congressional intent with respect to local radio ownership, takes precedence over the

general public interest standard.29

This understanding of Section 202(b) is reinforced by Section 202(h) of the 1996 Act, in

which Congress directed the Commission to “review its rules adopted pursuant to this section

and all of its ownership rules biennially . . . and determine whether any of such rules are

necessary in the public interest as the result of competition.”30 As the D.C. Circuit recently

noted in Fox, “Section 202(h) carries with it a presumption in favor of repealing or modifying

27 See, e.g., 2B Sutherland Statutory Construction §§51:01, 51:02 (6th ed. 2000).

28 See 47 C.F.R. §309(b). The statute governs applications for licenses for broadcasting and common carrier
stations; industrial radio positioning stations; aeronautical en route stations; aeronautical advisory stations; airdome
control stations; aeronautical fixed stations; and such other stations or classes of stations, not in the broadcasting or
common carrier services, as the Commission shall by rule prescribe.

29 It also supersedes federal law within the meaning of Section 601(c)(1) of the 1996 Act, which states that “[t]his
Act and the amendments made by this Act shall not be construed to modify, impair, or supersede Federal, State, or
local law unless expressly so provided in such Act or amendments.” 1996 Act, § 601(c)(1), 110 Stat. at 143.

30 110 Stat. at 111-12.
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the ownership rules.”31 This inclination toward further deregulation when a rule is no longer

necessary as the result of competition dovetails with the congressional motivation behind Section

202(b), which, as shown above, was a compromise between the House’s preference for complete

deregulation and the Senate’s concern that complete deregulation at that time could adversely

affect competition at the local level.32

For these reasons, neither of the Commission’s other suggested interpretations of the

statutory framework can be correct. First, the numerical limits of Section 202(b) cannot be

understood as addressing only the diversity prong of the Commission’s traditional public

analysis, leaving the agency free to conduct its own competition analysis under the general

public interest standard. Neither the House nor the Senate bill expressed concern for diversity,

as defined by the number of different owners, in local radio markets. The House bill would have

permitted a single party to own all of the radio stations in a local market. Moreover, Section

202(b) removed the presumption, which had been part of the Commission’s local radio

ownership rule, that common ownership of radio stations accounting in the aggregate for more

than a 25% audience share was inconsistent with the public interest. Congress, in other words,

effectively directed the Commission to discontinue its own competition analysis. It did so

because, as demonstrated above, the numerical limits of Section 202(b) serve as a proxy for the

Senate’s market concentration concerns. It did not leave the Commission free to replace the

audience share limitation with another form of competition analysis.

31 Fox at *18.

32 Even if the Commission may, as the D.C. Circuit suggests in Fox, consider factors relating to diversity when
reviewing its ownership rules pursuant to Section 202(h), it is absurd to contend that such factors would permit the
Commission to reduce the numerical limits established by Congress in Section 202(b). As demonstrated above,
neither the House nor Senate bill was concerned with diversity at the local level as the Commission has traditionally
defined it (both bills would have removed all express limits on the number of stations a party could own), and the
numerical limits of Section 202(b) serve as a proxy for competition concerns.
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Second, the numerical limits of Section 202(b) cannot be understood as merely

establishing a presumptively permissible level of local radio ownership, leaving the Commission

free to consider factors that rebut the presumption. Had Congress intended merely to create a

presumption, it easily could have included language providing the Commission with public

interest discretion on the subject, as it did in setting limitations on the control of station licenses

by aliens.33 Congress did not do so here.34 Furthermore, as the Commission recognizes in the

NPRM, this approach risks creating a regulatory environment in which similarly situated

applicants could be treated inconsistently based on whether or not third parties challenge their

transactions.35

In sum, Section 202(b) is a specific congressional determination of the level of local

radio ownership that is consistent with the public interest. That determination takes precedence

over the general public interest standard with respect to radio ownership, and therefore prohibits

the FCC from considering public interest factors relating to diversity and competition beyond

compliance with the statutorily determined numerical limits. Indeed, to the extent that the

Commission has any authority to deviate from the numerical limits of Section 202(b), that

authority is limited to a relaxation or elimination of the limits, especially in the context of the

biennial review process required by Section 202(h). As the D.C. Circuit aptly stated, “[T]he

mandate of §202(h) might . . . be likened to Farragut’s order at the battle of Mobile Bay (“Damn

33 “No broadcast or common carrier or aeronautical en route or aeronautical fixed radio station license shall be
granted to or held by . . . any corporation directly or indirectly controlled by any other corporation of which more
than one-fourth of the capital stock is owned of record or voted by aliens, their representatives, or by a foreign
government of representative thereof, or by any corporation organized under the laws of a foreign country, if the
Commission finds that the public interest will be served by the refusal or revocation of such license.” 47 C.F.R.
§310(b)(4) (emphasis added).

34 As noted above, the “up to” language of Section 202(b) grants permission to the applicant, not authority to the
Commission.

35 NPRM at 19873 ¶27.
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the torpedoes! Full speed ahead.”).”36 As demonstrated in the following sections, the empirical

data support such a view.

III. EVEN IF IT HAD AUTHORITY TO REGULATE RADIO MULTIPLE
OWNERSHIP BEYOND CONGRESS’S MANDATE IN THE NAME OF
DIVERSITY AND COMPETITION, THERE IS NO BASIS FOR THE
COMMISSION TO DO SO

As Clear Channel demonstrated in Section II, the statutory framework enacted by

Congress definitively establishes the level of local radio multiple ownership that is consistent

with the public interest in diversity and competition. It does not provide the Commission any

discretion to consider factors beyond compliance with the numerical limits of Section 202(b) in

its review of proposed radio transfers.37 For all practical purposes, then, the Commission’s

inquiry is over.

The NPRM, however, seeks to “explore the contours” of the Commission’s public interest

goals of diversity and competition “[i]f we determine that Section 202(b) permits us to exercise

our public interest authority” to promote those goals.38 Although it is plain that Section 202(b)

allows the Commission no such discretion, in the following section Clear Channel nonetheless

responds to the Commission’s request for comment, including empirical data, on the “contours”

of its diversity and competition concerns and the effect that consolidation in the radio industry

since passage of the 1996 Act has had on diversity and competition in local markets.39 The

empirical data and marketplace realities show that the Commission’s traditional concepts of

36 Fox at *14.

37 Thus, the Commission’s references in the NPRM to ways that it historically sought to promote competition and
diversity under the general public interest standard and suggestions that it may continue to use such measures are
ultimately irrelevant. See NPRM at 19873-84 ¶¶28-50.

38 Id. at 19873 ¶28.

39 Id.
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diversity and competition and its historical paradigms for regulating the radio industry are

antiquated and out of step with today’s media environment, where radio stations compete in an

increasingly diverse and differentiated marketplace.

A. DIVERSITY SHOULD BE MEASURED BY THE EXTRAORDINARY
ARRAY OF MEDIA CHOICES AVAILABLE TO CONSUMERS ON THE
LOCAL LEVEL, INCLUDING THE INCREASINGLY DIVERSE
NUMBER OF FORMATS PROVIDED BY RADIO STATIONS

The Commission historically has sought to promote diversity of broadcast ownership in

accordance with its belief that “‘the greater the diversity of ownership in a particular area, the

less chance there is that a single person or group can have an inordinate effect, in a political,

editorial, or similar programming sense, on public opinion at the regional level.’”40 In this vein,

the NPRM characterizes and defines three separate “aspects” of diversity: “viewpoint” diversity,

“source” diversity, and “outlet” diversity. As defined by the Commission, “viewpoint” diversity

ensures access to “‘a wide range of diverse and antagonistic opinions and interpretations.’”41

“Source” diversity ensures access to “information and programming from multiple content

providers.”42 “Outlet” diversity ensures access to “multiple distribution channels (e.g., radio,

broadcast television, and newspapers) from which to receive information and programming.”43

In the NPRM, the Commission seeks comment on which of these types of diversity, or any

40 Id. at 19873-74 ¶29 (quoting Amendment of Sections 73.35, 73.240, and 73.636 of the Commission’s Rules
Relating to Multiple Ownership of Standard, FM and Television Broadcast Stations, Report and Order, 45 FCC
1476, 1477 (¶3) (1964)).

41 NPRM at 19874 ¶30 (quoting 1998 Biennial Regulatory Review – Review of the Commission’s Broadcast
Ownership Rules and Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of 1996, Notice
of Inquiry, 13 FCC Rcd 11276, 11278 (¶6) (1998)).

42 Id.

43 Id.
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others, should guide any public interest analysis and how it should measure the success or failure

of its diversity goal.

While the Commission may historically have perceived diversity in these three (or two)44

ways, the Commission’s concept of diversity is in need of substantial readjustment given the

nature of today’s media industry in general, and today’s radio industry in particular. First, in the

year 2002 it is nonsensical to think of commonly owned radio stations as advancing a single

viewpoint or constituting a single “voice.”45 Such a notion ignores the fact that the vast majority

of radio stations are owned by dedicated operating companies whose goal is to maximize the

bottom line in a highly competitive media world. The largest of these, including Clear Channel,

are publicly traded companies with an obligation to operate their stations not only to serve the

public interest, but also to serve their shareholders by seeking to maximize the value of the

company stock. Station owners cannot accomplish this by using stations as megaphones to blare

their “viewpoints” and programming preferences. In order to be profitable, stations and station

groups must appeal to as many segments of the listening audience as possible, and must be

responsive to the particular needs, interests, and preferences of the local areas they serve. Thus,

programming all of its stations, either nationally or locally, to espouse a single viewpoint in the

context of news or public affairs simply is not an option for a broadcaster. This truth is

44 It is difficult to discern the distinction between “source” and “outlet” diversity as the Commission defines them.
If there are “multiple distribution channels,” then one can presume that the public has access to “information and
programming from multiple content providers.” Thus, it is reasonable to treat “source” and “outlet” diversity
synonymously.

45 Chairman Powell has questioned the view that the presence of fewer owners translates into the expression of
fewer perspectives: “This is some sort of Citizen Kane idea that our thoughts will be directed to particular
viewpoints. But the overwhelming amount of programming we watch is entertainment, and I don’t know what it
means for the owner to have a political bias. When I’m watching Temptation Island, do I see the little hallmarks of
Rupert Murdoch? . . . [E]ven [in the context of news coverage] the proposition has to be challenged. We have
CNN, MSNBC, Fox News, and others. How many before you believe there’s a bias?” Paul Davidson, FCC Could
Alter Rules Affecting TV, Telephone, Airwaves, USA Today, February 6, 2002, at 2B.
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demonstrated by Clear Channel’s operation of the more than 1,200 radio stations that it programs

nationwide. Clear Channel corporate management does not play a role in determining the

content of news and public affairs programming aired on its stations. Rather, local managers are

free to determine whether to air local news and public affairs programming on a given station

and, if so, the nature and amount of such programming and the resources devoted to producing it,

subject to routine budget reviews by headquarters.46

The Commission’s traditional notion of viewpoint diversity thus is not relevant to its

regulation of radio ownership. Instead, the Commission should recognize that its interest in

diversity is being satisfied by the ever-expanding array of media choices available to local

consumers, who have access to entertainment, news, and information from radio, television,

cable, DBS, newspapers, and the Internet, just to mention some of their options. Since the

Commission first adopted local radio ownership rules in the 1940s, the number of media outlets

has continually increased through the introduction of television, cable, DBS, and now the

Internet. For example, since 1975 the number of radio stations nationally has grown from fewer

than 8,000 to more than 12,000, while the number of recognized formats has swelled from 15 to

as many as 91. The number of television stations nationwide has ballooned from 952 to 1,678,

and the average local market now supports at least ten full-power television stations. The

number of U.S. households subscribing to multichannel video programming distributors has

expanded from less than 20 percent to more than 84 percent, with the vast majority of

households having access to more than 50 channels of programming. Circulation of daily,

suburban, weekly, and alternative newspapers has more than doubled. Finally, more and more

46 See Statement of Randy Michaels, Chairman and CEO of Clear Channel Communications, Inc., Radio Division,
attached hereto as Exhibit 1.
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American homes, not to mention virtually all schools and offices, have Internet access.47 A

study prepared for this proceeding by Professor David Pritchard of the University of Wisconsin

at Milwaukee reflects that the rate of increase in available media outlets has accelerated across

all market sizes since passage of the 1996 Act.48

Within this media environment, radio stations, whether operated independently or as part

of a local cluster, are constantly changing and expanding formats, seeking to differentiate and

reposition themselves in the advertising market to outpace their competitors.49 When analyzed in

this light, the consolidation in radio ownership since 1996 has had a very positive effect on the

public interest and consumer choice. Even the Commission has recognized that, in theory, “the

greater the increase in concentration of ownership, the greater the opportunity for diversity of

content,”50 because, while competitors with one station have an incentive to air “greatest

common denominator” programming, an owner with multiple stations has an incentive to air

more diverse programming to appeal to a broader audience across all demographics.

The empirical data demonstrate conclusively that this theory has been proven true over

the past six years. Mark R. Fratrik of BIA Financial Network recently completed a study in

which he determined that previous analyses “actually understate the amount of format diversity

47 See Comments of the Newspaper Association of America, submitted in MM Docket Nos. 96-197 and 01-235
(filed December 3, 2001).

48 See David Pritchard, The Expansion of Diversity: A Longitudinal Study of Local Media Outlets in Five American
Communities (March 2002), attached to the comments of Viacom Inc. in this proceeding. Throughout this
unprecedented expansion, radio remains the least consolidated media sector. See NAB Radio Executive Fly-In
publication, attached hereto as Exhibit 2.

49 See Statement of Professor Jerry A. Hausman, attached hereto as Exhibit 3 (“Hausman I”). Professor Hausman
found that more than 35% of the radio stations in his sample changed formats between 1995 and 2001.

50 NPRM at 19877 ¶37 (quoting Review of the Commission’s Regulations Governing Television Broadcasting,
Further Notice of Proposed Rulemaking, 10 FCC Rcd 3524, 3551 (¶63) (1995)).
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available to the listening public.”51 Fratrik found that the average number of general52 and

specific53 formats available to listeners has continued to increase across all market size groupings

since 1996, even as consolidation in local markets has increased.54 In just the past three years,

the unweighted market average number of general formats increased by 8% from the 1998 level,

while the unweighted market average number of specific formats increased by 11.1%.55

Similarly, Professor Jerry Hausman of the Massachusetts Institute of Technology, whose studies

regarding the competition aspects of the NPRM are discussed below, found that the number of

radio formats in local markets has increased since adoption of the 1996 Act.56 Professor

Hausman’s findings update and are consistent with a 1999 study concluding that “increased

concentration caused an increase in available programming variety.”57

Clear Channel’s own experience is yet another case in point. For example, in the

Syracuse, New York, market Clear Channel has successfully introduced an urban-formatted

station, WPHR(FM), Auburn, New York, when other owners had failed. Merrill “Butch”

Charles, who sold WPHR to Clear Channel and now serves as the station’s program director,

51 See Mark R. Fratrik, Has Format Diversity Continued to Increase? (March 26, 2002), attached to comments of
National Association of Broadcasters in this proceeding.

52 BIA categorizes formats into nineteen “general” categories: Adult Contemporary, Album Oriented Rock/Classic
Rock, Classical, Contemporary Hit Radio/Top 40, Country, Easy Listening/Beautiful Music, Ethnic, Jazz/New Age,
Middle of the Road, Miscellaneous, News/Sports, Nostalgia/Big Band, Oldies, Religion, Rock, Spanish, Talk,
urban, and No Reported Format.

53 Even within the general categories, a station may seek to differentiate itself. For example, an Adult Contemporary
formatted station may significantly change its programming by skewing toward a Hot AC or Urban AC format. The
number of recognized formats has expanded to as many as 91.

54 See Fratrik at 3-8.

55 Id.

56 See Hausman I at 12-14.

57 Steven T. Berry and Joel Waldfogel, “Mergers, Station Entry and Programming Variety in Radio Broadasting,”
Working Paper 7080, National Bureau of Economic Research, Cambridge, MA, April 1999, p. 25.
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attributes this success to Clear Channel’s resources, such as its brand managers and employees

running urban stations across the country.58 In addition, in the Fayetteville, Arkansas, market

Clear Channel has transformed KMXF(FM), Lowell, Arkansas, from one of four adult-oriented

rock stations in 1997 into a contemporary hits radio station that caters to the previously

underserved teen, young adult, African-American and Hispanic populations.59 Clear Channel

has similarly diversified the radio formats in the Cookeville, Tennessee, market, turning

WPTN(AM), Cookeville, Tennessee, into the market’s only Oldies station.60

In short, in today’s media environment the only relevant measure of diversity is the

number of choices available to the local media consumer. So measured, there is no reason to

think additional regulation of radio ownership is necessary to promote diversity. The vast array

of media outlets available to the consumer, which have only increased since the 1996 Act,

negates any need for structural rules.

B. THERE IS NO REASON TO REGULATE RADIO OWNERSHIP ON THE
BASIS OF COMPETITION CONCERNS

The Commission also “seek[s] to examine more fully our interest in the various types of

radio station competition and to . . . evaluate how best to promote that interest in the modern

media environment.”61 As demonstrated below, even if the Commission had authority to

independently address competition concerns in radio transactions—which it does not, see Section

II supra—the Commission’s current efforts to regulate radio in the name of competition are

misguided solutions to a nonexistent problem.

58 See Exhibit 4.

59 See Exhibit 5.

60 Id.

61 Id.



20

Prior to the 1996 Act, the Commission relied on audience shares for measuring the level

of competition, including in its rules a presumption that an audience share greater than 25%

created excessive concentration that was prima facie inconsistent with the public interest.62

Following Congress’s elimination of this presumption in Section 202(b), the Commission began

to examine the potential competitive effect of proposed radio transfers on the local radio

advertising market, employing a screen to “flag” those transactions that would result in one

owner controlling more than 50% of local advertising revenues or two owners jointly controlling

more than 70%.63 These past and current attempts to address competition concerns suffer from

at least two fallacious assumptions: (1) that radio advertising is a separate product market; and

(2) that regulation is necessary to address the potential for collusion by two radio operators in a

local market.

The first of these assumptions flows from a position taken by the United States

Department of Justice (“DOJ”) several years ago.64 Exhibit 6 hereto, however, contains a

statement from Professor Jerry A. Hausman, MacDonald Professor of Economics at the

Massachusetts Institute of Technology, refuting the DOJ’s position. As explained by Professor

Hausman, radio broadcasting does not constitute a separate product market that can be neatly

segregated from other forms of media—especially television and newspapers—with which radio

stations compete on a daily basis, both for audience and advertisers. Analyzing competition

62 NPRM at 19897 ¶39.

63 Id.

64 The DOJ has taken the position that radio advertising constitutes a separate market, concluding that advertisers
find value in certain “unique” attributes of radio broadcasting. These attributes, according to the DOJ, include the
following: (1) radio is exclusively sound-based; (2) radio allows advertisers to focus narrowly on specific
demographic groups; (3) radio allows an advertiser to build repetition by advertising at a reasonable price; (4) the
cost of producing a radio commercial is much lower than producing a television commercial, allowing advertisers to
change ads more often; (5) radio allows for fast turnaround of advertising copy; and (6) radio can reach people
driving in their cars. See id. at 19879 ¶42.
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among radio stations in a local market in isolation ignores this very real, broader competition and

renders concentration analysis within a radio-only market meaningless. Advertisers can, and

often do, switch among radio, television, and newspapers in an attempt to reach their target

audiences in a cost-effective manner, since each medium permits targeted advertising. Just as an

advertiser will choose one radio station over another because its format reaches a desired

demographic group, an advertiser can reach a particular demographic group by advertising

during a specific television program or in a specific section of the newspaper.65 Other attributes

that the DOJ considers “unique” to radio are common to television and newspapers as well.66 In

fact, these three forms of media function as close substitutes for advertisers67 and form the

relevant antitrust market.

Moreover, Professor Hausman explains that concerns about coordinated behavior

between radio owners in a local market are misplaced. Radio is a differentiated product, with

different stations broadcasting different formats that are targeted to and appeal to different

audiences.68 Accordingly, different advertisers will choose to advertise on different stations to

promote their products to different consumers. This market characteristic has a fundamental

effect on any competition analysis, since anticompetitive outcomes in differentiated product

65 See Exhibit 6, Statement of Professor Jerry A. Hausman (“Hausman II”) at 5 (noting that an observer will see
very different advertisements during an episode of “Friends” than during a broadcast of a professional sporting
event).

66 For example, low production costs and fast turnaround of advertising copy are attributes of newspaper advertising.
Id. at 6-8.

67 The DOJ’s conclusion that alternative media, such as television and newspapers, “are not good substitutes for a
significant number of advertisers” betrays a misunderstanding of the function of marginal customers within a
competitive market. Id. at 8.

68 Id. at 3.
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markets typically do not result from coordinated behavior.69 Two group owners in a local radio

market cannot collude to raise advertising prices because they are not marketing the same

product to advertisers. Measures of concentration such as the Herfindahl-Hirschman Index

(“HHI”) or the Commission’s 50/70 screen are, therefore, of very limited usefulness.

Anticompetitive outcomes in differentiated product markets instead typically arise from

“unilateral effects,” where a single firm wields power by cornering the market on all of the

differentiated products.70 In this context, barriers to mobility become more important than

barriers to entry. Empirical data show that barriers to mobility do not exist in the radio industry,

where stations can change formats with ease. In his empirical study performed in connection

with this proceeding, Professor Hausman found that some 35% of the stations in his study

changed formats between 1995 and 2001.71 Thus, any attempt by a local owner to exercise

market power by unilateral action would be defeated by one or more stations switching to a

different format.

The empirical data support this understanding of the radio industry and demonstrate

conclusively that the Commission’s competition analysis is misguided. Professor Hausman

provides an empirical study of the effect of post-1996 Act consolidation in the radio industry on

advertising rates. If radio advertising were truly a separate, non-differentiated product market,

prices should have risen more in local radio markets that have experienced significant

consolidation since passage of the 1996 Act than in local markets that have seen lesser

consolidation. In fact, Professor Hausman’s study shows that increases in consolidation have not

69 Id.

70 Id.

71 Hausman I at 10.
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led to increases in advertising rates.72 Using an econometric technique known as fixed effects

estimation to determine whether consolidation has had an effect on advertising prices, Professor

Hausman’s study demonstrates that the average change in prices is actually lower in markets that

have experienced greater consolidation. These results hold true across all market sizes.

Moreover, Professor Hausman’s empirical test demonstrates that increased concentration within

a particular format does not lead to higher advertising prices.73 Instead, he found that increases

in radio advertising rates are explained by changes in television and newspaper advertising rates,

supporting the conclusion that these three modes of advertising are significant substitutes for

each other.74

In addition to the benign effect of local radio consolidation on advertising rates,

consolidation creates significant consumer welfare benefits. Owners of multiple radio stations at

the local level are able to achieve operating efficiencies, realized through shared facilities,

engineering, and office administrative personnel, as well as the consolidation of certain

backroom functions such as accounting, traffic and receptionist duties. These efficiencies are

clear social benefits, resulting in the same or more output at lower resource utilization. In

addition, the cost savings often are reinvested to upgrade station equipment and facilities and

otherwise improve service to the local community through, for example, additional and higher-

quality news and public affairs programming and enhanced involvement in civic and charitable

community activities.75 As discussed above, moreover, consolidation has also led to an increase

in the variety of formats programmed on radio stations, which is the only true measure of

72 Id. at 3-10.

73 Id. at 10.

74 Id. at 10-11.

75 See Exhibits 4 and 5.
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diversity in today’s media marketplace and radio industry. These benefits also extend to

advertisers in forms such as increased production and air talent quality of spots and “one-stop

shopping” to reach desired target audiences.

The NPRM requests empirical data on three specific local radio markets that have

experienced consolidation: Syracuse, New York; Rockford, Illinois; and Florence, South

Carolina.76 Clear Channel is the largest group owner in the Syracuse market. In Exhibit 4

hereto, Clear Channel presents the Commission with information concerning the many positive

effects that it has had in the community as a result of its ownership of multiple stations. In

addition, Clear Channel in Exhibit 5 hereto presents information concerning the public interest

benefits that it has provided in the Fayetteville, Arkansas, and Cookeville, Tennessee, markets,

which are roughly comparable in size and market concentration to Rockford and Florence,

respectively.

Even where it has perceived a problem, been willing to regulate and been faced with no

express Congressional limitations on its authority, the Commission’s past forays into regulation

of competition in the broadcast area have been short-lived ones. Ultimately, the Commission has

found either that market forces, in combination with industry, act to encourage competition for

listeners and advertisers, and/or that it has neither the expertise nor the resources to conduct a

proper competition analysis. For instance, in abolishing the Carroll doctrine77 and UHF impact

policy, the Commission noted that such policies “conflict[ed] with [its] general policy of relying

wherever possible on market forces rather than on governmental regulation” and that the

76 NPRM at 19884-85 ¶¶52-55.

77 Under the Carroll doctrine, which was based on the theory of ruinous competition, an existing licensee could
offer proof that a proposed new station would have a detrimental economic effect, resulting in a net loss of service to
the public. The Commission had to consider such proof and, if it was substantial, conduct a hearing and make
findings on the issue. See Policies Regarding Detrimental Effects of Proposed New Broadcast Stations on Existing
Stations, Report and Order, 3 FCC Rcd 638 (1988).
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“competitive environment generally leads to better service to the public than governmentally

mandated market structures.”78 In the Second Report and Order eliminating its business practice

rules,79 the Commission concluded that its “limited resources . . . should be directed to areas

where [its] expertise is critical to promoting the public interest and will have a perceptible

effect.”80

Even if it were willing to ignore its absolute lack of authority to impose an additional

layer of competition-related regulation, the same factors that compelled abandonment of past

Commission efforts to regulate competition in broadcasting likewise counsel forbearance here.

As shown above, radio is a differentiated-product industry competing in a broad market with at

least two other major forms of media. There is simply no reason, given these facts, for the

Commission to commit the vast amounts of its scarce resources that will be necessary for it to

develop a fair, accurate, and informed evaluation of the competitive effects of radio

transactions.81 Other governmental agencies, specifically the DOJ, have primary responsibility

78 Id. at 640 ¶18.

79 The Commission’s business practice rules concerned fraudulent billing, network clipping, and combination
advertising rates. See Elimination of Unnecessary Broadcast Regulation, Second Report and Order, 59 RR 2d 1500
(1986).

80 Id. at 1506.

81 The shortcomings in Commission attempts to conduct competition analysis have become evident in Clear
Channel’s experience with a number of its pending acquisitions being evaluated under the interim policy announced
in the NPRM. Aside from the interim policy’s fundamental misperceptions of the relevant product market and its
participants, and the irrelevance of screens and revenue share calculations designed to address the needless concern
of coordinated activity, Clear Channel and other parties to such cases, together with Commission staff, have
contested matters such as the accuracy of BIA revenue estimates and Arbitron-defined geographic markets and
questions of the degree to which out-of-market radio stations compete for either local or national advertisers in the
subject market. Primary antitrust enforcement authorities take months to do similar evaluations, conducting
interviews and requesting information from numerous advertisers and market participants. As an agency whose
primary responsibility is regulation of communications and not antitrust enforcement, the Commission lacks the
time and resources to conduct similar investigations. Yet that is what would be required for the Commission to
reach conclusions in radio concentration cases which are even remotely fair, accurate, and complete.
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and critical expertise for such competition analyses and are well-equipped to address competition

concerns in the unlikely event they arise in connection with a radio transaction.

IV. THE COMMISSION MUST PERMIT THE FREE ASSIGNMENT OR
TRANSFER OF EXISTING STATION GROUPS WITHOUT SUBJECTING THE
APPLICATION TO A COMPETITION ANALYSIS AND RETAIN ITS
TREATMENT OF LOCAL MARKETING AGREEMENTS AND JOINT SALES
AGREEMENTS

In the NPRM, the FCC tentatively concludes that it “generally would not subject [an

application proposing to assign or transfer control of existing groups to a new owner] to

competitive analysis if [it does] not change the relative market share or competitive

conditions.”82 Clear Channel supports this conclusion though, as demonstrated above, a

competitive analysis by the Commission is impermissible because it is consistent with

precedent and sound notions of fair public policy. Companies like Clear Channel helped rescue

the radio industry from near financial ruin by consolidating weaker stations into clusters to take

advantage of the economic efficiencies inherent in joint operation, frequently spending

significant sums to upgrade facilities. It would be profoundly unjust for the Commission to

prevent companies from realizing the benefits of their investments by requiring piecemeal

transfer of these station combinations,83 especially since those ownership arrangements were

82 NPRM at 19891 ¶73.

83 Requiring the breakup of these combinations would force Clear Channel to take apart combined operations and
sell the component parts at a severely discounted price. In a filing before the FCC, the Federal Trade Commission
confirmed that the average price paid for an existing combination of same-market radio stations exceeds the price
that would be paid for those stations were they operated on a stand-alone basis. See Radio Rules R&O, 7 FCC Rcd
at 2775 n.91 (citing FTC’s Reply Comments, Appendix; Anderson and Woodbury, Efficiencies from Common
Ownership of Local Broadcast Media: The Case of AM and FM Radio Stations 26 (1991)); see also 141 Cong. Rec.
S8076-S8077 (Daily Ed. June 9, 1995) (“In 1993, a year after the [FCC’s relaxed ownership rules] took effect the
dollar volume of FM-only transactions almost tripled, to $743.5 million, while group sales grew 44 percent.”)
(remarks of Sen. Pressler). A simple example illustrates the reason for this. Assume that a seller has paid a
premium to purchase an already-existing five-station combination, or has spent substantial sums consolidating the
operations of five individually acquired stations. All five stations are located in the same office suite and share three
studios. A buyer purchasing these stations as a group will not only acquire five complete station facilities, but will
likely pay a premium for receiving the increased revenue potential flowing from joint operations. Were the
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granted as being in the public interest. There simply is no reason for the Commission to change

course.

Neither is there any reason for the Commission to change course with respect to its

treatment of local marketing agreements (“LMA”) or Joint Sales Agreements (“JSA”). In its

recent 1999 proceeding concerning the attribution of broadcast interests,84 the Commission

commented that its radio LMA attribution rule has “operated successfully to ensure that the goals

set forth in the radio ownership rules are not undermined by the existence of unattributed

influence over radio stations in the same market.”85 The Commission likewise acknowledged

that JSAs “help promote diversity by enabling smaller stations to stay on the air,” and, in the

absence of evidence of the abuse of JSAs by broadcasters, declined to impose new rules

attributing such agreements to the time broker.86 Nothing has transpired over the succeeding two

years that would justify reconsideration of these positions. If the Commission does, however,

reverse its blanket exemption on the attribution of JSAs, it must, at a minimum, respect the

legitimate business expectations embodied in such agreements and grandfather all JSAs entered

(Continued . . .)
Commission to require breakup of the combination at transfer, for instance into a two-station and three-station
group, at least one of the buyers would have to seek office space and possibly build one or more studios. For this
reason, the buyers would not be willing to pay the same price they would pay for a complete station. As a result, the
seller does not receive the full value of the station combination. As a result, it is unable to recoup its investment in
creating efficient, consolidated station operations.

84 In the Matter of Review of the Commission’s Regulations Governing Attribution of Broadcast and Cable/MDS
Interests, Report and Order, 14 FCC Rcd 12559 (1999).

85 Id. at 12598 ¶84.

86 Id. at 12612-13 ¶¶122-23.
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into prior to the release of the NPRM, as it has grandfathered, for example, television LMAs

following a change in their attribution.87

87 See In the Matter of Review of the Commission’s Regulations Governing Television Broadcasting, Report and
Order, 14 FCC Rcd 12903 (1999).
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Statement of Professor Jerry A. Hausman

1. My name is Jerry A. Hausman. I am MacDonald Professor of Economics at the

Massachusetts Institute of Technology in Cambridge, Massachusetts, 02139.

2. I received an A.B. degree from Brown University and a B.Phil. and D. Phil.

(Ph.D.) in Economics from Oxford University where I was a Marshall Scholar. My academic and

research specialties are econometrics, the use of statistical models and techniques on economic

data, and microeconomics, the study of consumer behavior and the behavior of firms. I teach a

course in "Competition in Telecommunications" to graduate students in economics and business at

MIT each year. Competition among broadcast TV, cable networks, direct to home satellite (DTH)

providers, newspapers, and radio is one of the primary topics covered in the course. In December

1985, I received the John Bates Clark Award of the American Economic Association for the most

"significant contributions to economics" by an economist under forty years of age. I have received

numerous other academic and economic society awards. My curriculum vitae is attached as

Exhibit 1.

3. I have done significant amounts of research in the telecommunications industry. I

have published numerous papers in academic journals and books about telecommunications. I

have also done research and published academic papers regarding advertising on TV and radio.

4. I have previously submitted Declarations to the Commission regarding the

competitive impacts of policies affecting DTH, DBS, cable TV, and broadcast TV service
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offerings. I have also submitted Declarations regarding competition between cable TV and DTH

and broadcast TV. I have previously made presentations to the Department of Justice regarding

competition in TV, cable TV, and radio. I have served as a consultant to the Tribune Corporation

over the past decade. Tribune owns broadcast TV stations, radio stations, and newspapers. I have

also consulted over the past 10 years for a variety of companies which sell consumer goods and do

large amounts of advertising, e.g. Budweiser, Kodak, and Revlon.

I. Summary and Conclusions

5. The radio industry has undergone significant changes in market structure in recent

years. Changes have been especially rapid since the passage of the Telecommunications Act of

1996. I have conducted empirical studies on two possible effects of these changes: the effect on

advertising prices, and the effect on format variety.

6. For the first study on advertising prices I collected data on radio advertising prices

in 37 Arbitron markets in 1995 and 2001. I find that consolidation of radio ownership during this

period did not lead to higher advertising prices. Instead, the change in the price of radio

advertising during this period can be explained by changes in television advertising prices,

newspaper advertising prices, and population.

7. The second study on format variety uses data on the radio formats available in over

240 Arbitron markets in 1993, 1997, and 2001. I find that decreases in the number of owners in a

market lead to increases in the number of formats available in that market. Hence I conclude that
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consolidation has led to increased format variety.

II. Consolidation and Advertising Prices

8. Considerable consolidation has occurred in the radio industry since 1995. I

investigate whether this consolidation has led to higher advertising prices, using a “before” and

“after” sample of advertising prices across radio markets for the years 1995 and 2001. These

years straddle the Telecommunications Act of 1996, which allowed the rapid changes in the radio

industry to occur. I use an econometric technique known as fixed effects estimation to determine

the effect of consolidation on advertising prices.1

A. Econometric Technique

9. The logic of fixed effects estimation is illustrated by the following example.

Suppose we have data on the price of radio advertising in two markets (A and B) at two points in

time (1995 and 2001). Suppose further that Market A experienced a large increase in

concentration between 1995 and 2001, while the degree of concentration in Market B did not

change. To determine the effect of concentration on price, it is necessary to compare the change

in price in Market A to the change in price in Market B. Using the change in advertising prices in

the two markets allows me to control for common changes across the two markets, e.g. the general

state of the economy. If the price change in Market A exceeds the price change in Market B by a

1 Fixed effects estimation is a well-known technique in econometrics that avoids bias that might
otherwise lead to unreliable results. See, e.g., J. Hausman and W. Taylor, "Panel Data and
Unobservable Individual Effects," Econometrica 49, 1981, and for a textbook discussion see
Chapter 14 of W. Greene, Econometric Analysis, 3rd ed., 1997.
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significant margin, then we would conclude that increased concentration leads to higher prices.

However, if the price changes in the two markets were approximately the same, we would

conclude that there is no significant relationship between concentration and price.

10. The fixed effects technique I use reflects this basic logic. In addition, it allows for

the use of more than two markets and takes into account other factors that may affect price,

including the prices of competitive substitutes for radio advertising such as television and

newspaper advertising.

11. It is important to note that the fixed effects estimation technique is unaffected by

changes in advertising prices that occur at a national level. To determine the effect of

concentration on price, the fixed effects technique essentially compares the change in price in

markets with large increases in concentration to the change in price in markets with little or no

increases in concentration. Since price changes common to all markets do not affect this

comparison, they do not affect the conclusion about the effect of concentration on price. Hence

my results about the effect of consolidation on radio advertising prices are unaffected by the

general downturn in the advertising market in 2001.

B. Data Collected

12. I collected data from 121 stations in 37 Arbitron markets. These markets are listed

in Table 1. The sample selection used a stratified random sampling approach where the different
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strata represented different market sizes, and hence the markets in the sample represent a wide

variety of market sizes. Eighteen of the markets are in the top 50 Arbitron markets, nine are in

Arbitron markets 51-100, and ten are in Arbitron markets 100+.

13. For each station I collected the average unit rate during the morning drive daypart

in the fourth quarter of 1995 (the quarter immediately preceding the Telecommunications Act of

1996) and the fourth quarter of 2001 (the most recently available quarter). To calculate the radio

CPM (cost per thousand) for each market, I sum the unit rates of the sampled stations in each

market and divide by the number of people listening to those stations (in thousands) during the

morning drive daypart. I then convert the CPM to real terms using the CPI.

14. I calculate two measures of concentration. The first measure is the Herfindahl-

Hirschman Index (HHI), which is the sum of squared market shares for all firms in the market.2

The HHI is the standard measure of market concentration used by both the DOJ and FTC.3 The

Commission has also used the HHI in its previous analysis of proposed mergers. As an alternative

measure of concentration, I construct an indicator variable based on the Commission’s “50/70”

screen. This variable equals one if the largest firm’s market share is at least 50 percent or if the

combined market share of the two largest firms is at least 70 percent. Otherwise, this variable

equals zero.

2 Market share for a given firm is calculated as the revenue of that firm’s stations (including
stations that it operates under LMAs) divided by the total revenue of all stations in the market.
Revenues and ownership information are from the Investing in Radio Market Report, 1995 3rd

edition and 2001 1st edition, published by BIA.
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15. I would expect the price of radio advertising to also depend on the price of

substitutes for radio, which include television and newspapers. Hence I also include variables for

the television CPM and the newspaper CPM in each market.4 Since CPMs may be affected by

market size, I also include a variable for the market’s population.

16. Characteristics that differ across markets but do not vary substantially over time,

such as income and commute time, are captured by the fixed effects for each market.5 Thus, each

radio market is allowed to have its own individual characteristics in the econometric model.

17. The final variable I include is an indicator variable for observations from 2001.

This variable captures the national trend in the price of radio advertising.

C. Preliminary Data Analysis

18. Before estimating the regressions, I conduct a preliminary analysis of the data by

comparing the change in prices across markets that experienced different changes in

3 See DOJ and FTC Horizontal Merger Guidelines, 1992.
4 The television CPM is the average prime-time household CPM for the fourth quarter of each year
as reported by SQAD. The newspaper CPM is the daily inch rate divided by circulation (in
thousands). For markets with more than one newspaper with at least ten percent coverage of the
market, the circulation-weighted average CPM is used. Newspaper data is from the 1996 and
2002 editions of Circulation, published by SRDS. Both CPMs are converted to real terms using
the CPI.
5 The assumption is that these variables do not change markedly across cities during the time
period studied.
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concentration. I partition the markets into three categories based on the change in the HHI

between 1995 and 2001. In ten markets the change in the HHI was less than 1000 points, in

seventeen markets the change in the HHI was between 1000 and 1500 points, and in the remaining

ten markets the HHI changed by over 1500 points. For each category I calculate the average

change in the natural log of the radio CPM. This measure is approximately equal to the

percentage change in the radio CPM.

19. The results are in Table 2. Recall that if increases in concentration led to increases

in price, the change in prices would be greater in markets that experienced larger changes in

concentration. This pattern is exactly the opposite of the pattern actually observed in Table 2: the

average price change is lower in markets with larger changes in concentration.

20. I obtain a similar result using the 50/70 indicator variable as the measure of

concentration. The markets that experience an increase in concentration according to this measure

have a slightly lower average change in price than the markets where concentration does not

change.

21. In order to take into account the effects of other variables it is necessary to use

more sophisticated econometric methods, but these preliminary comparisons suggest that increases

in concentration have not led to increases in advertising prices.
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D. Econometric Analysis

22. The results of the fixed effects econometrics approach, reported in Table 3,

confirm the preliminary finding that consolidation has not affected price. In Column 1 of Table 3

the HHI is used to measure concentration. The estimated coefficient on this variable is negative

and statistically insignificant, indicating that consolidation does not lead to higher advertising

prices.6 However, the estimated coefficients on the television and newspaper CPM variables

indicate that the price of radio advertising does respond to the price of substitutes. Both of these

coefficients are positive and statistically significant.7 The coefficients indicate that a ten percent

increase in the price of either television or newspaper advertising is predicted to increase the price

of radio advertising by about three percent.

23. These results are corroborated by the estimates in Column 2 of the table, in which

concentration is measured by the 50/70 indicator variable. The estimated coefficient on this

variable is negative and statistically insignificant, which reinforces the conclusion that radio

advertising prices have not been affected by consolidation.

24. I also test whether the effect of consolidation on price varies by market size. I

6 In order to determine whether the insignificance of the HHI coefficient is due to measurement
error in the HHI variable, I have estimated the model using the revenue share of the two largest
firms (which is likely to be measured with greater accuracy) as an instrument for the HHI. The
HHI coefficient continues to be negative and insignificant when estimated by this method, and a
Hausman specification test indicates that measurement error is not a problem. See J. Hausman,
“Specification Tests in Econometrics,” Econometrica 46, 1978, or W. Greene, Econometric
Analysis, p. 443 for a textbook discussion.
7 The television coefficient is significantly different from zero at the five percent level, and the
newspaper coefficient is significantly different from zero at the ten percent level.
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partition the markets into three categories based on their current Arbitron ranking: large (Arbitron

rank 1-50), medium (51-100), and small (100+). When the regressions are estimated allowing for

interactions between market category and concentration, I find that the effect of concentration on

price is negative or close to zero and insignificant for every market category (see Columns 3 and 4

of Table 3). I cannot reject the statistical hypothesis that the effect of concentration on price is the

same in each category. These results support the conclusion that, across all market sizes, prices

have not been affected by consolidation.

25. The coefficient on the Year 2001 variable is the change in price from 1995 to 2001

that cannot be explained by changes in the other variables. In all specifications of Table 3 this

coefficient is small and statistically insignificant. Hence the change in the price of radio

advertising between 1995 and 2001 can be explained by changes in television advertising prices,

newspaper advertising prices, and population.

26. Thus far I have shown that there is no relationship between average advertising

price and overall market concentration. This finding does not necessarily rule out the possibility

that a merger between two stations that share the same format could allow those stations to raise

their prices. However, given the ease with which radio stations are able to switch formats, any

attempt to exercise market power in this fashion would be defeated by other stations switching to

that format. As evidence of the ease of format switching, I note that over 35 percent of the

stations in the markets in my sample changed formats between 1995 and 2001.8

8 I use the major format categories defined by BIA to determine whether a station changed
formats.
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27. I also conduct an empirical test of whether increased concentration within formats

leads to higher prices. For a given market I calculate the HHI within each major format category,

and then calculate the average format HHI for the market, using format revenue shares as

weights.9 If increased concentration with a format leads to higher prices, then markets that

experienced a larger increase in average format HHI should have experienced a larger increase in

price. I find the exactly opposite result, as the estimated coefficient on the average format HHI

variable is negative (see Column 5 of Table 3). If anything, increases in the average format HHI

lead to decreases in price. Thus, the claim that concentration within a format can lead to higher

advertising prices is not supported in the data.

28. My empirical results refute the Department of Justice (DOJ) claim that radio is a

separate market in their Jacor Consent Decree (August 5, 1996). The DOJ stated that radio gives

advertisers the ability to reach target audiences "far more efficiently than other media" (p. 4). The

DOJ claims that TV and newspapers are good vehicles for reaching a "broad, undifferentiated

audience", but they generally lack radio's ability "to provide efficient targeting" (pp. 4-5).

29. The empirical results refute the DOJ’s claims in three ways. (1) My finding that

9 The mathematical formula for the average format HHI is ∑ f ff HHIs where fs is the revenue

share of format f and HHIf is the HHI within format f. I had previously discussed using a
modified HHI with differentiated products in J. Hausman, G. Leonard, and D. Zona, "A Proposed
Method for Analyzing Competition Among Differentiated Products," with G. Leonard and J.D.
Zona, Antitrust Law Journal, 60, 1992.
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newspaper and TV advertising prices affect radio advertising prices demonstrates that the three

modes of advertising are significant substitutes for each other. (2) If radio were a separate market,

changes in concentration of the size that have occurred in radio markets should have led to

increased radio advertising prices. These advertising price increases did not occur. (3) The DOJ’s

concern that existing radio stations could not re-position their formats so that a merger could lead

to higher advertising prices in a given format is demonstrated to be incorrect because 35 percent of

the stations shifted format over the six year period. Also, the use of “within format” HHIs do not

find any evidence of a price increase with increased concentration within a format.

30. My overall conclusion is that changes in concentration (either at the market level or

within formats) did not have a significant effect on radio advertising prices in the period 1995-

2001. Instead, changes in television advertising prices, newspaper advertising prices, and

population were the main determinants of the changes in radio advertising prices over this time

period.

III. Consolidation and Format Variety

31. The idea that consolidation can create consumer welfare benefits in the radio

industry by increasing variety was first proposed fifty years ago by Peter Steiner.10 In Steiner’s

10 P. Steiner, “Program Patterns and Preferences, and the Workability of Competition in Radio
Broadcasting,” Quarterly Journal of Economics 66, 1952.
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model the audience is composed of groups that prefer different formats. If two stations in a

market have different owners, they may both choose the format favored by the largest audience

group. If the two stations have the same owner, that owner can reach a larger audience by

switching the formats of one of the stations. Thus consolidation can lead to an increase in format

variety.

32. However, one of Steiner’s assumptions is that the prices radio stations charge

advertisers are independent of the chosen formats. Instead it may be the case that two stations that

share a format compete more vigorously than stations with different formats. If so, competing

stations would have an incentive to choose different formats. Whether competing stations would

actually choose different formats depends on the precise nature of listener preferences and

competition, among other factors. Thus the nature of the relationship between consolidation and

format variety is ultimately an empirical question.

33. A recent paper by Steven Berry and Joel Waldfogel provides empirical support for

the prediction that consolidation leads to increases in format variety.11 Berry and Waldfogel study

the change in the number of formats in 243 Arbitron markets from 1993 to 1997, and find a

significant positive relationship between consolidation and format variety: markets with a larger

decrease in the number of owners experience a significantly larger increase in the number of

available formats.

11 S. Berry and J. Waldfogel, “Do Mergers Increase Product Variety? Evidence from Radio
Broadcasting,” Quarterly Journal of Economics 116, 2001.
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34. The radio industry has continued to consolidate since 1997. In order to determine

whether the positive relationship between consolidation and format diversity continues to hold

when more recent changes in industry structure are taken into account, I update Berry and

Waldfogel’s study using data from 2001.12 Estimating Berry and Waldfogel’s model using the

updated data, I find that there continues to be a positive and significant relationship between

consolidation and format variety.

35. I estimate an econometric model using a fixed effects regression that relates the

number of formats available in a market to the number of owners in the market and market size.

For all except three markets, I have observations for 1993, 1997, and 2001.13 The left hand side

variable in the econometric model is the number of formats available in the market. The right

hand side variables are the number of owners in the market and the population of the market. I

expect the number of formats to increase with the size of the market. The effect of the number of

owners is ambiguous from a theoretical viewpoint, as I discussed above.

36. I use two-stage least squares (2SLS) to estimate the model, using the “policy band”

approach of Berry and Waldfogel. I define three policy band variables, which are indicator

variables that depend on the number of stations in the market.14 I treat the number of owners as

12 The source for the 2001 data is the Spring 2001 edition of Duncan’s American Radio. The
sources used by Berry and Waldfogel are the Spring 1993 and Spring 1997 editions of the same
publication.
13 Between 1997 and 2001 Arbitron discontinued coverage of three markets in the original sample:
Danville, IL, La Crosse, WI, and Waterbury, CT. For these three markets there is no 2001
observation.
14 The policy band variables are based on the number of stations in the market in 1993 (as
measured by the number of stations in the Arbitron book). One variable indicates markets with 15
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jointly endogenous, and use the policy band variables and policy band-year interaction variables as

instruments. A Hausman specification test indicates that this estimation strategy is necessary to

estimate the parameters of the model correctly, and a test of the overidentifying restrictions

confirms the validity of the instruments.15

37. The 2SLS results are in Table 4. The coefficient on the number of owners is

statistically significant and negative, demonstrating that a decrease in the number of owners in a

market leads to an increase in format variety. The estimated coefficient indicates that the number

of formats in a market increases by one when the number of owners in the market declines by

seven. Hence, my conclusion is the consolidation in the radio industry that has occurred from

1993 to 2001 has resulted in increased format variety.

to 29 stations, the second is for markets with 30 to 44 stations, and the third is for markets with 45
or more stations. These categories are based on Section 202(b)(1) of the Telecommunications Act
of 1996.
15 See J. Hausman, “Specification Tests in Econometrics,” and J. Hausman, “Specification and
Estimation of Simultaneous Equation Models,” Handbook of Econometrics, vol. 1, Chapter 7,
1983.
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Table 1: Markets in Advertising Price Study

New York
Los Angeles
Chicago
Dallas-Ft. Worth
Philadelphia
Houston-Galveston
Washington, DC
Boston
Detroit
Atlanta
San Diego
Tampa-St. Petersburg-Clearwater
Portland, OR
Cleveland
Cincinnati
Kansas City
San Antonio
Orlando
Louisville
Albany-Schenectady-Troy
Tucson
Grand Rapids
Fresno
Omaha-Council Bluffs
Baton Rouge
Little Rock
Charleston, SC
Youngstown-Warren
Worcester
Jackson, MS
Beaumont-Port Arthur, TX
Springfield, MO
Salisbury-Ocean City
Fayetteville (North West Arkansas)
Tallahassee
Lincoln
Lubbock
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Table 2: Changes in Price by Market Category

Average change in
Log (Radio CPM) Number of Markets

HHI change < 1000

HHI change between 1000
and 1500

HHI change > 1500

0.268

0.230

0.208

10

17

10

50/70 indicator change = 0

50/70 indicator change = 1

0.237

0.230

21

16
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Table 3: Advertising Price Regressions

Dependent variable: Log(Radio CPM), morning drive daypart

Variable Column 1 Column 2 Column 3 Column 4 Column 5
HHI (0-1 scale)

HHI*Large market

HHI*Medium market

HHI*Small market

50/70 indicator

50/70*Large market

50/70*Medium market

50/70*Small market

Average format HHI
(0-1 scale)

Log (Television CPM)

Log (Newspaper CPM)

Log (Population)

Year 2001

-0.430
(0.506)

0.303
(0.142)
0.333

(0.190)
0.553

(0.619)
0.066

(0.536)

-0.002
(-0.068)

0.291
(0.146)
0.333

(0.201)
0.682

(0.636)
0.008

(0.110)

-0.552
(0.734)
-0.890
(0.832)
-0.375
(0.540)

0.298
(0.142)
0.372

(0.207)
0.462

(0.658)
0.081

(0.125)

0.019
(0.089)
-0.034
(0.115)
0.007

(0.104)

0.290
(0.152)
0.339

(0.214)
0.664

(0.656)
0.008

(0.112)

-0.525
(0.277)
0.282

(0.140)
0.310

(0.186)
0.448

(0.600)
0.039

(0.112)
R2

Root MSE
N

0.934
0.140

74

0.934
0.141

74

0.936
0.143

74

0.934
0.145

74

0.938
0.136

74

Notes: All regressions include market fixed effects. Heteroskedasticity-robust standard errors in
parentheses.
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Table 4: Format Variety Regression

Dependent variable: Number of formats

Variable
Number of owners

Population (millions)

-0.145
(0.046)
7.886

(1.486)
R2

Root MSE
N

0.903
1.785
726

Overidentification test statistic
Degrees of freedom

2.541
8

Notes: Regression includes market and year fixed effects. Heteroskedasticity-robust standard
errors in parentheses. Policy band variables and policy band-year interaction variables are used as
instruments for the number of owners.

























Syracuse, New York Market Information

Pursuant to the Commission’s request for specific case studies of the effects of

consolidation in the radio industry, Clear Channel submits the attached information for Syracuse,

New York. As is typical of markets in which Clear Channel has a significant presence, operation

of a station cluster has benefited both listeners and advertisers in the market.

Background

Clear Channel entered the Syracuse market in May 1999, with the purchase of two AM

and three FM radio stations (WSYR(AM), WHEN(AM), WYYY(FM), and WWHT(FM),

Syracuse and WBBS(FM), Fulton, New York) from Cox Radio, Inc. (“Cox”). Cox purchased

the stations from various owners in 1997. In March 2000, Clear Channel purchased

WPHR(FM), Auburn, New York from Salt City Communications, Inc. followed by the recent

purchase of WXBB(FM), DeRuyter, New York from Cram Communications, LLC in June 2001.

Currently it operates WSYR 570 as a talk station, WHEN 620 as a sports station, WYYY

(Y94FM) 94.5 as an adult contemporary (“AC”) station, WBBS (“B”) 104.7 as a country station,

WXBB 105.1 as a Christian station, WPHR (“Power”) 106.9 as an urban station, and WWHT

(“Hot”) 107.9 as a contemporary hit radio (“CHR”) station.

Competition

Competition in Syracuse among the various media has intensified as other mediums have

proliferated and gained market share. Specifically, Clear Channel competes for advertising

dollars with the other radio station owners, television stations, cable, newspaper, outdoor

advertising and the Internet, each of which can target advertisers to specific demographics. For

example, recently the only Syracuse-based widely circulated daily newspaper in the area, the
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Syracuse Post Standard, has aggressively sought to attract advertisers away from the Clear

Channel radio stations. Several of Clear Channel’s clients have told it that the newspaper has

approached them, asked them to disclose the rate they pay to advertise on one or more of the

Clear Channel radio stations, and then offered them bargain rates for advertising space in the

newspaper. See Exhibit 1, Declaration of Clear Channel Vice President/Market Manager for

Syracuse, Joel Delmonico (“Delmonico Declaration”). The newspaper can afford to cut rates

because it has infinite inventory. It can expand the length of the newspaper, increase the size of

an advertisement or place more advertisements in their Sunday advertising packets in order to

compensate for the lower rates. Radio, on the other hand, has a finite amount of time to sell each

hour. Moreover, at a certain point a station will lose listeners if it places too much advertising in

its programming.

Likewise, Time Warner, the local cable operator, competes vigorously with radio for

advertiser dollars. Unlike radio stations, for which about 85-90% of the operating budget comes

from advertising revenue, however, Time Warner has three revenue streams, including

subscription payments, the sale of advertising time and, recently, the provision of high speed

cable services.1 Because Time Warner does not rely entirely on advertising revenue, it can

afford to woo advertisers by offering rates far below those offered by radio stations.

In addition to competition with cable, newspaper and other media such as television, outdoor

advertising and the Internet, Clear Channel faces rigorous competition from other radio groups.

Despite post-Telecommunications Act of 1996 consolidation and the entrance in 1997 of Cox as

the first large group radio owner in the Syracuse market, advertising rates have remained steady.

Clear Channel competes vigorously with several other large group owners in the market,

1 In Fall 2001 AOL Time Warner launched high-speed cable Internet services in four cities throughout the U.S.,
including Syracuse.
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including Galaxy Communications and Citadel Communications Corp. This fierce competition

for advertiser dollars within the Syracuse market has kept advertising rates from rising. Were

Clear Channel to unilaterally raise its rates, advertisers would spend their money with other radio

groups or other media. Clear Channel would lose more money due to the decrease in the number

of advertisers buying time on its stations than it would gain through charging an increased rate.

See Exhibit 1, Delmonico Declaration.

Not only does the stiff competition discussed above benefit advertisers because it keeps rates

from rising, but it provides Clear Channel with an incentive to produce a better product for its

advertising clients in order to retain these clients. See Exhibit 1, Delmonico Declaration.

Consolidation has allowed Clear Channel to add value by enabling the production of better

quality advertisements, and the implementation of a more efficient system for purchasing time.

In particular, as discussed further below, Clear Channel has improved the quality of its on-air

talent. Advertisers can draw from this broad range of talent for its advertisements. Further,

upgrades in station facilities made possible because of consolidation, also discussed in more

detail below, enable the production of better quality advertisements. These improvements have

resulted in a reduction of the marginal cost of selling time and producing commercials, which

has been passed along to Clear Channel’s advertisers in the form of a better quality advertising

product for the same rate. See Exhibit 1, Delmonico Declaration.

Moreover, as a result of cluster ownership, Clear Channel can more efficiently and accurately

deliver to the advertiser its intended audience. Rather than spending the time and effort dealing

with several different Account Executives to buy time on different stations in order to reach the

targeted demographics, an advertiser can work with a sales team to buy time on any combination

of the Clear Channel stations. Moreover, through investment in the station’s facilities, personnel
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and the community, as well as in extensive market research conducted to determine the needs of

the local listeners, Clear Channel delivers to the advertiser highly rated stations and therefore

larger audiences within the intended demographic. This one-stop-shopping process makes

buying time much more efficient for the advertiser, thus lowering the advertiser’s transaction

costs. See Exhibit 1, Delmonico Declaration.

Furthermore, Clear Channel provides its advertisers with a host of non-traditional advertising

opportunities. For example, Clear Channel puts together various concert events, for which it

seeks advertiser sponsors. Also, Clear Channel parlays the extremely active role it plays in the

community into win-win cause-marketing opportunities for its advertisers. Cause marketing

allows advertisers to meet certain marketing needs by teaming with Clear Channel to support a

specific cause within the community. A good example of this was a partnership Clear Channel

formed with Coca-Cola a few years ago. That company, which has a bottling facility in

Syracuse, and which spends considerable sums advertising on Clear Channel stations, indicated

that it wanted to generate a certain image for itself within the community. The Clear Channel

marketing department conducted a needs analysis for Coca-Cola, which resulted in the

determination by that company to work with Clear Channel in its efforts to raise money and

donations of other items and services for the McMahon/Ryan Child Advocacy Site for abused

children.2 Coca-Cola received tremendous publicity when it donated six laptops to the sheriff’s

department for the purpose of generating a database to track child abuse claims in order to make

sure children do not fall between the cracks in the system. See Exhibit 1, Delmonico

Declaration.

2 The Site is used as: a meeting place for the Child Abuse Council; home for the Child Abuse Response Team and
the Sexual Abuse Nurse Examiner; training facility; interviews and supervised visitation; educational resource;
central tracking; community awareness and prevention efforts. See http://www.wsyr.com/house_info.html.
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As demonstrated above, in the case of Syracuse, Clear Channel competes both with other

radio stations as well as other media for advertising dollars. This competition has directly

benefited the local advertisers who, for a competitive rate, receive a higher quality product and

diversified advertising opportunities more efficiently delivered.

Diversity

Because broadcast radio is a purely local medium, a group owner must diversify its

programming in order to appeal to the various demographics within the market. Part of Clear

Channel’s success in the Syracuse market has resulted from the diversity of formats it offers, as

well as the fact that it offers a large quantity of high quality local news and public affairs

programming.

With respect to diversity of formats, Clear Channel’s predecessor decided to change the

format of WWHT from country, a format carried on numerous stations, to Rhythmic CHR, a

format not available in the market. See Exhibit 2, Declaration of Richard P. Lauber, Director of

Programming, Clear Channel Syracuse (“Lauber Declaration”). Similarly, to serve an

underserved demographic Clear Channel brought its resources to bear in successfully bringing an

urban formatted station to the market – a venture that had been tried unsuccessfully by smaller

operators.3 “Adding Power 106.9 to our cluster is a business decision that is consistent with

Clear Channel’s mission: to reflect the rich diversity of the communities in which we do

business,” notes Joel Delmonico, Clear Channel Vice President and Syracuse Market Manager.

See Exhibit 1, Delmonico Declaration. With the right programming and a concerted effort to

3 In 1995 Robert Short put WRDS on the air as the first urban FM station in Syracuse. The station failed to turn a
profit. In 2000 Galaxy purchased WRDS-FM and decided to switch the format of the station to AC, citing the low
revenues of the station. William LaRue, Urban Radio Tough to Sell to Merchants, Sept. 11, 2000, The Post-
Standard; see also Opinion, Cultural Loss, The Post-Standard, Sept. 8, 2000. See also Jay Thomas, Incompetence
Killed Radio Station, Syracuse Herald-Journal, Opinion (Sept. 18, 2000) (“With proper music research, some
marketing, training the sales staff on how to sell urban radio and a little more time, WRDS could have been the most
competitive station for the 18-34 advertising market.”).
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educate its advertisers about the merits of buying time on the station, Clear Channel was

convinced it could run a solid, money making station that would provide an expanded audience

base to its advertisers.

To increase the chances that the station would succeed, Delmonico called upon the corporate

resources of Clear Channel, including soliciting advice from the National Urban Brand Manager

Doc Wynter, the Regional Programming Vice President Jack Taddeo, as well as from Clear

Channel personnel currently operating some of the nation’s most successful urban stations, like

WGCI, the number one station in Chicago. He also used music research from Clear Channel’s

Critical Mass Media research wing and other information services made available to him by the

company. Additionally, Clear Channel hired former radio station owner Merrill “Butch” Charles

as its Program Director and several of the senior staff of WRDS-FM, including Phil Turner,

former WRDS Sales Manager, and Atrillia Williams, former assistant PD and mid-day

personality for WRDS. Through these efforts, Clear Channel was able to preserve an urban

formatted station in the market.

In addition to broadcasting diverse formats, to succeed in attracting listeners Clear Channel

provides local news and public affairs programming tailored to the needs of the Syracuse

community. Although the provision of local programming requires substantial investment, Clear

Channel firmly believes that the rewards in the form of increased ratings for the company and a

better product for the listener is well worth the effort and expense. For this reason, Clear

Channel strives to provide such programming on each of its stations. See Exhibit 1, Delmonico

Declaration. Each one of its stations carries local news, traffic and weather at the hour and the

half hour. Also, four of Clear Channel’s local morning shows provide weekday talk forums.
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Specifically, WSYR broadcasts news, public affairs programming and talk shows 24 hours

per day, seven days a week. In particular, during morning drive time from 5:00am until 9:00am,

then from noon until 1:00pm, and during evening drive time from 4:00pm until 7:00pm the

station broadcasts local news programming. This is a one hour per day increase in the amount of

news programming over the amount done by the previous owner. Regarding localism, host Jim

Reith has the area’s only local afternoon listener call-in show and George Kilpatrick provides a

weekend morning talk show on the station. The station also has a contract with a New York-area

weather service, Metro Weather, to provide the station with immediate weather information.

Additionally, the station provides heavy coverage of Syracuse University men’s basketball and

football games. Finally, the station serves the area as an EAS primary station. WHEN, the other

AM in the cluster, provides talk programming from 3:00pm until 7:00pm each weekday.

Beyond morning shows, local talent Adam Schein hosts a daily afternoon drive local and

regional sports call-in show on WHEN.

With respect to the Clear Channel FM radio stations, WYYY, WBBS and WWHT provide

local news coverage every half hour during morning drive time, weekdays from 5:30am until

8:30am. Prior to Clear Channel ownership, WWHT did not air local news.4 Also, WPHR

carries local news from 6:00am until 10:00am during appropriate breaks in the Tom Joyner show

aired during those hours. From 11:00am until 2:00pm on Sundays Professor Roosevelt “Rick”

Wright, Jr., Associate Professor in the S.I. Newhouse School of Public Communications at

Syracuse University, hosts on WPHR a community affairs program that focuses on the African-

4 For the short term, recently acquired WXBB is simulcasting WBBS because the station’s former owner retained all
rights to the station’s programming. Meanwhile, Clear Channel is conducting research to determine the best new
format for the station. The company hopes to provide a format that serves a currently underserved market
demographic. This provides a win-win situation as Clear Channel would provide additional programming choices to
a population of listeners while improving its ability to deliver that demographic to its advertiser clients. Due to
intense competition in the market, however, Clear Channel does not wish to provide specific details on the
programming being considered.
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American community. Finally, simulcast on WWHT and WPHR, the number one and two

ranked stations in the market among teenagers, is “Teen Talk,” a call-in show from 9:00pm until

10:00pm on Sunday evenings for troubled teens that features advice from professional

counselors. Prior to purchase by Clear Channel, WHEN and WPHR had no local talk show.

See Exhibit 2, Lauber Declaration.

Each station has the information necessary to broadcast news because of the access these

stations have to various resources provided by Clear Channel. These resources include several

different network feeds, material gathered by the staff of WSYR, and access to the AP wire and

the Clear Channel Radio Network for national news feeds. This raw material is then made

available to each station in the cluster. Each station determines if and how it will use this

information. There is no “master opinion” – no overriding philosophy – that dictates the form

that news broadcasts will take. So, for example, WYSR will use the basic news information

gathered in one way, Hot, B, Power and the other stations will present the information in

another.5 See Exhibit 3, Declaration of Bill Carey, WSYR News and Program Director (“Carey

Declaration”). Thus, Clear Channel ownership has insured that each station has access to quality

news and information sources, and the autonomy to use this material in the manner best suited to

the particular station’s audience.

Significantly, a large portion of the news and public affairs programming aired on the Clear

Channel Syracuse stations is locally originated. This local programming covers virtually all

drive times during the week plus several hours on the weekend. Almost all of the talent on the

stations is local. For example, all of the disc jockeys on WYYY are local and local

5 Clear Channel’s efforts to provide top quality news programming were recognized in 2000 when the WSYR news
department won the Radio and Television News Director’s Association’s Edward R. Murrow award for “overall
excellence” in radio news.



9

Programming Director Kathy Rowe chooses the music for the station. All research related to the

programming is conducted at the local level and is therefore specific to this market. Similarly,

all of the disc jockeys at WWHT are local with the exception of one disc jockey who moved out

of the area but continues to broadcast his show from a remote location. WBBS employs only

local talent except between the hours of midnight to 5:00am, when it broadcasts syndicated

programming. With the exception of the Tom Joyner show, all of the WPHR talent is local as

well. See Exhibit 2, Lauber Declaration.

Finally, Clear Channel extends to the local market managers complete independence to

determine the nature of the programming that will be broadcast. Clear Channel corporate

management does not control what is said on each station, dictate a certain viewpoint, or require

the broadcast of specific types of programming. It would not be in the interest of Clear Channel

to homogenize its programming in this manner – stations must be programmed to appeal to their

target audience or else listeners would seek information elsewhere. As Joel Delmonico relates,

in his career he has never been given as much autonomy by station ownership. Clear Channel

corporate management limits its consideration of his activities to routine budget reviews. See

Exhibit 1, Delmonico Declaration.

That Clear Channel encourages a diversity of viewpoints in its programming is evident from

the fact that the programming talent broadcast on the Syracuse radio stations range from

conservative hosts, such as Rush Limbaugh, to Syracuse’s own liberal free-spirited host, Dakota.

Clear Channel recognizes that the most successful stations are the ones that respond to the needs

and interests of the local listeners. See Exhibit 1, Delmonico Declaration. For this reason, Clear

Channel provides its market managers with the latitude to determine the content and composition
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of the programming aired on the Syracuse stations, including the local news and affairs

programming.

Public Interest Benefits

Group ownership in Syracuse by Clear Channel has resulted in a host of public interest

benefits to the Syracuse market, including upgraded technical facilities and improved

programming, as well as expanded service to the community. Many of the technical upgrades

and improvements in programming were made possible through cost savings realized by the

economies of scale achieved by cluster ownership. Joanne Aloi, Syracuse Market Controller,

estimates that the operation of the stations on a stand-alone basis would cost approximately 33%

– or $200,000 – more per year. A large portion of the savings is operational savings, the

majority of which results from combining the facilities of the stations (including $22,000 in

savings on rent and $24,000 on utilities and telephone service). Doing so has dramatically

reduced the cost of rent and utilities, for example. See Exhibit 4, Declaration of Joanne L. Aloi,

Clear Channel Syracuse Market Contoller (“Aloi Declaration”).

Additionally, Clear Channel has reinvested the cost savings, almost dollar-for-dollar, in

order to improve its technical facilities and studio equipment. In capital expenditures alone,

Clear Channel has spent over $1.2 million dollars on the stations. This money includes projects

that improved and expanded the signal coverage of stations such as work on a booster for WPHR

($40,000), a site move for WXBB ($150,000) and upgrades to the WSYR transmitter ($33,000).

See Exhibit 5, Clear Channel – Syracuse Capital Expenditure Investments Since Ownership. It

also includes installation of state-of-the-art studio equipment for the stations, such as the Prophet

Systems digital automation system ($436,985). See id. This new studio equipment has
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improved the quality of the programming and made program production much more efficient.

See Exhibit 2, Lauber Declaration.

Beyond these capital expenditures, Clear Channel has reinvested the savings into better

talent and programming resources in order to improve its end product. See id. For example, by

spending some of the savings on higher compensation for various positions, Clear Channel has

been able to lure more talented, experienced employees to the Syracuse stations. See Exhibit 4,

Aloi Declaration.6 Furthermore, Clear Channel spends thousands of dollars on market research

aimed at identifying the programming its listeners want to hear. Such extensive research would

not be feasible for a smaller operator.  Finally, Clear Channel spends considerable sums to

provide the programming its listeners desire based on the input it receives in this market

research. See Exhibit 2, Lauber Declaration. The local audience immediately profits from these

upgrades through improved signal quality and better programming. Concomitantly, the

advertiser immediately profits from better quality, more efficiently produced advertisements that

reach a larger audience.

No story demonstrates the benefits of access to the Clear Channel resources more than

the successful launch of the urban format on WPHR. “[T]his is always what I’ve wanted to do,

which was to provide Central New York with a well-resourced, well-funded . . . urban station,

and this is it,” noted Butch Charles at the time WPHR was launched. Donza M. Poole, What’s

Happening to Black Radio in Syracuse?, The Pride of Syracuse, (Oct. 2000) at 20-21. Both he

6 Being able to afford experienced employees is equally important for the non-programming staff. For instance,
Butch Charles attributes some of the difficulty WRDS-FM had in getting advertisements while it was an urban
station to the fact that the station owners had only been in the market five years. In comparison, Joel Delmonico, on
the other hand, has been in the business of selling broadcast advertising for 20 years. As a result of the relationships
Delmonico earned in the industry, asserts Charles, he was able to immediately attract advertisers to WPHR. “‘The
radio business is about relationships, first and foremost, when it comes to selling … so I’m not surprised at all that
he [Delmonico] would be able to pick up the phone and call people that he knows that have done business with him
over a 20-year span and be able to get them to advertise [on WPHR].’” Donza M. Poole, What’s Happening to Black
Radio in Syracuse? Pg. 20-21, The Pride of Syracuse, (Oct. 2000).
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and Joel Delmonico noted that having the resources of Clear Channel gave them the ability “to

do radio right.” Id. This included the financial strength to hire the best people. Additionally,

unlike its unsuccessful urban format predecessors, when Clear Channel started Power 106.9 it

already had space and studios for the station, plus over forty people working in sales at its

disposal. Id.; see also Exhibit 4, Aloi Declaration. Consequently, in the year and a half since the

launch of the urban format, the ratings and revenues of WPHR have increased dramatically.

Beyond these cost savings and subsequent reinvestments, group ownership has enabled

the stations to more effectively serve the community through the dissemination of critical

information and participation in community service events. Because of the stations’ combined

demographic reach, in an emergency the stations each can provide breaking reports that reach

virtually the entire listening community quickly and with quality information. For example,

when a torrential storm unexpectedly hit the area on Labor Day 1999, Clear Channel’s stations

broadcast storm warnings and information. The incredible ability of the stations to provide

critical information became evident on September 11, 2001. After the first plane hit, all of the

stations began to broadcast information provided by WSYR. Additionally, the stations

constantly received updated information from other Clear Channel stations. Messages

containing valuable information and audio clips were quickly disseminated across the country

via the program director’s e-mail group. For example, the sports director for WSYR/WHEN was

visiting family within a mile of the Pennsylvania Flight 93 crash site. He contacted WSYR and

provided information that was aired on that station. The audio was then made available to all

other Clear Channel radio stations. Throughout the crisis the stations kept the entire community

aware of critical news and information. See Exhibit 2, Lauber Declaration; see also Exhibit 6,

Sample of E-Mails Sent to WBBS Regarding Coverage on September 11.
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Moreover, Clear Channel uses the combined resources and reach of the station cluster to

support and publicize large-scale community service efforts. This support involves not only

monetary sponsorship of these events,7 but also on-air promotion of the events and participation

by staff in the events (e.g., as emcees and in capacities). A recent statement by Joel Delmonico

reflects his philosophy regarding community service:

Clear Channel is in the business of selling goods and services for our advertising
customers, and our service to the community is a partnership to that end. In doing so, we
believe maximizing the satisfaction of our customers is our most important concern as a
means of warranting their continued loyalty. People are our most important asset,
making the critical difference in how we perform and what separates us from our
competitors. We have an obligation for the well-being of the communities in which we
work.

See Exhibit 8, Press Release: American Heart Association Acute Event Call-to-Action

Campaign. For example, last year Clear Channel stations supported the Day of Honor, an event

held to pay tribute to Central New York’s World War II Minority Veterans. Assistance from

Clear Channel included creating various informational spots, airing interviews with local World

War II veterans, participating in organizational meetings, which were conducted at the Clear

Channel facilities, and greeting the veterans as they arrived for the event. In another example,

Clear Channel used the combined resources of its stations to save the Blodgett Library. The

library, located in one of the nation’s poorest neighborhoods, was cited by the State of New York

as a safety hazard. Through a partnership with Mercy Works, a non-profit corporation, and other

area businesses, Clear Channel became a driving force to create the “Dream Center,” a state-of-

7 Clear Channel Syracuse also donates relatively large sums of money to a wide range of local organizations. For
example, it donated $20,000 to Pediatric Child Abuse Fund at the Upstate Medical Center, $1,500 to the Anti-
Defamation League, and $7,500 to the North Area Athletic Club. See Exhibit 7, Letters Regarding Clear Channel
Syracuse Charitable Donations.
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the-art library and dynamic new learning center at Blodgett Elementary School.8 Through a

radiothon the Clear Channel stations raised over $80,000 for the Center. Clear Channel Syracuse

also provides support for the Special Olympics New York, the Spanish Action League of

Onondaga County, Inc., the Metropolitan Development Association of Syracuse & Central New

York, Inc., the American Heart Association, First Night Syracuse, the Rescue Mission, the

National Campaign Against Youth Violence, and the Everson Museum of Art, among many

others. See Exhibit 9 Sample of Letters to Clear Channel Syracuse from Community

Organizations.

Not only do the Clear Channel stations combine their efforts to assist the community, but

each station also participates in its own community service initiatives. An example of a station’s

major service initiatives was a project led by WSYR to raise awareness about, and funds for, the

prevention of child abuse. The station began its efforts by conducting extensive research on the

issue of child abuse. Its employees then wrote and produced a 10-part series called Protecting

the Gift. The series featured a grown victim of sexual abuse discussing her experiences and how

they impacted her life. It also included police, counselors, prosecutors and lawmakers talking

about their roles in this pervasive problem. In conjunction with this series, the station held a

one-day Radiothon to solicit donations of cash, materials and services to support the creation of

the McMahon/Ryan Child Advocacy Site.9 This effort raised over $40,000 to renovate the

1860’s vintage home chosen for the Site. Shortly thereafter, WSYR produced and sold tickets

for “Sound of the Season,” an evening of holiday entertainment at the Syracuse Landmark

8 The Center has a Greek amphitheater design complemented with a space shuttle computer lab and a prehistoric
jungle reading area.

9 The use of the site includes, but is not limited to: a meeting place for the Child Abuse Council; home for the Child
Abuse Response Team and the Sexual Abuse Nurse Examiner; training facility; interviews and supervised visitation;
educational resource; central tracking; community awareness and prevention efforts.
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Theater. This high-profile event raised $35,000 for the Child Abuse Referral and Evaluation

(CARE) program at University Hospital. Finally, the station compiled and distributed a four-

color tabloid-style publication entitled Protecting Our Children that offered tips and references

and referrals for those facing child abuse issues at many different levels. For its efforts, the

National Association of Broadcasters Education Foundation awarded the station a 2000 Service

to America Award. See Exhibit 10: Letter from John R. Porter, Director to Joel Delmonico

Regarding National Association of Broadcasters Education Foundation Service to America

Award, (dated May 12, 2000).

Another example of station service to the community is the production by WPHR of

Power Jam 2001, A Day of Unity. The event included entertainment, exhibitor space and food

vendors, with retail sales and community organizations participating. All of the events focused

on strengthening family and community bonds. An estimated 14,000 enjoyed the event. The

event began in 1998 with the support of WRDS-FM, but did not take place in 2000 due to the

change in ownership of that station. After Clear Channel began broadcasting an urban format on

WPHR, it decided to help this fledgling tradition continue. See Exhibit 11, Letters Regarding

Power Jam 2001.

Exhibit 12 contains a small sample of the letters Clear Channel has received in gratitude

for the assistance offered by specific stations with community service events. See Exhibit 12,

Sample of Letters of Gratitude. Among other organizations, such events benefited the North

Area Athletic & Education Center, Inc. (WHEN/WSYR); Abundant Life Christian Center

(WSYR); the American Heart Association (WBBS); the Stone/Perry Memorial (WBBS); Vera

House Incorporated (WYYY); United Way of Central New York, Inc. (WYYY); Person to

Person Citizen Advocacy, Inc. (WWHT); Muscular Dystrophy Association (WWHT); AIDS



16

Community Resources (WWHT); NAACP Syracuse/Onondaga County (WPHR); and Syracuse

Partnership to Reduce Juvenile Gun Violence (WPHR/WWHT). These letters demonstrate that

the Clear Channel service efforts touch on all segments of the Syracuse community and come in

the forms of organizing, sponsoring, promoting, donating to and providing talent for various

events.

Additionally, all of the Clear Channel stations run Public Service Announcements (PSAs) for

numerous community events. WPHR has put a unique twist on these announcements. Every

hour the station airs public service announcements made on behalf of local non-profit

organizations by a representative from the particular organization. Specifically, the station

makes available a special PSA mailbox on which representatives of these non-profit

organizations can call and record a 30 second message about a specific event. The station then

takes the message, adds its own tags at the beginning and end of the message, and airs the

completed PSA for the two weeks prior to the event. Typically the mailbox receives at least ten

messages each week.

Finally, the Clear Channel stations play an active role in encouraging young people in the

community to become involved with the radio industry. The stations often participate in job fairs

and job shadowing programs whereby children spend a day on location with a station employee

learning first-hand about that person’s job. See Exhibit 13, Correspondence Regarding Clear

Channel Internship and Job Fair Participation. Additionally, the group conducts a significant

internship program involving all of its radio stations. Approximately six students each semester

from the local colleges work at the stations for academic credit. These students work in all

aspects of station operations, from website design to concert production to day-to-day broadcast
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operations. Id. Several interns have later been hired for a permanent position at one of the

stations.

In sum, Clear Channel has reinvested money saved through efficiencies and economies of

scale into producing a better product for its advertisers and its audience. In particular,

advertisers receive a higher quality product more efficiently and for reasonable rates. The

audience receives improved signals carrying better quality, more diverse programming

specifically designed by local market personnel to meet their entertainment and informational

needs. More than this investment of money, Clear Channel has invested countless amounts of

time and other resources to supporting various events and organizations within the community.

For these efforts Clear Channel has received numerous awards. See Exhibit 14 regarding just a

few of these awards. Exhibit 14, Information About A Few of the Awards Won By Clear

Channel Syracuse Stations. Only through such investments, as well as its involvement in the

community, can Clear Channel compete effectively with other radio stations and other media.





Declaration of Joel Delmonico

I hereby declare under penalty of perjury that:

1) For almost twenty years I have been involved in radio in the Syracuse market. I currently
work for Clear Channel Communications, Inc. as Vice President – Market Manager for
Syracuse, New York. Before that I worked for Cox Radio, Inc. as General Manager for the
Syracuse stations it owned. Prior to that, I worked for NewCity Communications, Inc. first as
National Sales Manager for the Syracuse stations, next as Local Sales Manager for the
stations, then as General Sales Manager for WSYR, WBBS and WYYY, and finally in the
capacity of General Manager for the cluster of stations. Before that I worked for Katz
Broadcasting as a local salesperson for WSYR. I have lived in Syracuse all my life. My
parents still live here. My brother and my sister still live here. I attended Syracuse
University. This city is extremely important to me.

2) Competition in the Syracuse market between a growing number of media choices has gotten
more intense over the years. Our stations now compete for advertising dollars with the other
radio station owners, television stations, cable, newspaper, outdoor advertising, direct mail
and the Internet.

3) An example of this is the Syracuse Post Standard – the only Syracuse-based widely circulated
daily newspaper in the area – which has aggressively sought to attract advertisers away from
our stations. Several of Clear Channel’s clients have told it that the newspaper has
approached them, asked them to disclose the rate they pay to advertise on one or more of the
Clear Channel radio stations, and then offered them bargain rates for advertising space in the
newspaper. Unlike the newspaper, which can increase its inventory by expanding the size of
the newspaper, we have a finite amount of inventory –overloading our programming with too
many commercials will drive listeners away, ultimately decreasing the value of our air time.

4) We also compete with Time Warner for advertiser dollars. About 85-90% of our operating
budget comes from advertising revenue. Because Time Warner makes money from
subscription payments and the sale of high-speed cable services as well as advertising, it can
afford to offer advertising rates far below those any radio station could offer.

5) Additionally, we compete with the other radio stations in the market for advertising revenue,
including those owned by large groups such as Galaxy Communications and Citadel
Communications Corp. Arbitron, the ratings service used by local and national advertisers to
gauge the audience size and composition of radio stations measures almost 30 radio stations
in it’s latest research report for Syracuse. This rigorous competition keeps rates from rising.

6) Also as a result of this competition, we need to continually raise the quality of our product.
We have improved the talent on each station. We have taken advantage of the access Clear
Channel provides through its Critical Mass Media service to perform weekly local call-out
music research. In addition, we conduct major perceptual research to aid us in better
understanding our listener’s music, news, information and entertainment preferences.
Through this research we have learned how to better program each station to suit the needs of
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the target demographic. The result has been better targeted products that meet the
community’s needs, resulting in higher ratings to deliver to the advertiser.

7) Radio is extremely price sensitive. Were Clear Channel to unilaterally raise its rates,
advertisers would spend their money with other radio groups or other media. We would lose
more money due to the decrease in the number of advertisers buying time on our stations than
we would gain through charging an increased rate.

8) In order to keep our advertiser clients satisfied, we are constantly trying to improve the
quality of the commercials we produce by using better equipment and talent to create the
advertisement.

9) Our clients can buy time more efficiently because they deal with one Account Team to buy
time on different stations in order to reach the targeted demographics. We have worked hard
to increase the ratings of our stations. By delivering high rated stations to the advertiser it can
reach larger audiences within the intended demographic.

10) Finally, we provide our clients with many non-traditional advertising opportunities. For
example, we help put together various concert events, for which our advertiser clients can
purchase sponsorships. Also, we afford our clients with many cause-marketing opportunities.
Cause marketing allows advertisers to meet certain marketing needs by teaming with Clear
Channel to support a specific cause within the community. A good example of this is a
partnership we formed with Coca-Cola, which has a bottling facility in Syracuse. The
company told us that it wanted to raise its profile within the community. The Clear Channel
marketing department conducted a needs analysis for Coca-Cola. Ultimately, it was decided
that the company would work with Clear Channel in its efforts to raise money and donations
of other items and services for the McMahon/Ryan Child Advocacy Site for abused children.
Coca-Cola received fantastic publicity when it donated six laptops to the sheriff’s department
for the purpose of generating a database to track child abuse claims in order to make sure
children do not fall between the cracks in the system.

11) A large part of our success has resulted from the diversity of formats we offer and the large
quantity of local news and public affairs programming. We need to diversify in order to
appeal to a wide demographic. Adding Power 106.9 to our cluster is a business decision that
is consistent with Clear Channel’s mission to reflect the rich diversity of the communities in
which we do business.

12) This position is reflected in our decision to switch WPHR to an urban formatted station. We
were convinced that we could run a solid, money-making station that would provide an
expanded audience base to our advertisers. In order to improve the chances that the station
would succeed, I called upon the corporate resources of Clear Channel, including soliciting
advice from the National Urban Brand Manager Doc Wynter, the Regional Programming
Vice President Jack Taddeo as well as from Clear Channel personnel currently operating
WGCI, Chicago, and other very successful urban stations. I also conducted extensive
research with the assistance of the Critical Mass Media research wing of Clear Channel and
other resources provided by the company. Most importantly, I hired former radio station
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owner Merrill “Butch” Charles as the station’s Program Director, as well as several of the
senior staff of WRDS-FM, including Phil Turner, former WRDS Sales Manager and Atrillia
Williams former assistant PD and mid-day personality of WRDS.

13) We recognize that radio is a purely local medium. The only way to get listeners is to
program your stations to appeal to the local population. One way we do this is to provide
substantial amounts of local news and public affairs programming. Having news-gathering
capabilities is an expensive endeavor. We firmly believe, however, that the benefits that
result from these efforts – higher ratings for us and a better product for the listener – are well
worth the effort and expense.

14) Corporate management does not control what is said on each station, dictate a certain
viewpoint, or require the broadcast of specific types of programming. Clear Channel gives
me complete autonomy to determine the nature of the programming that is broadcast on the
Syracuse stations. Management recognizes that it would not be in the best interest of the
company to homogenize its programming because stations must be programmed to appeal to
their target audience or else listeners will tune out. In my entire career, I have never been
afforded so much autonomy. Clear Channel management is always there to give advice and
to provide additional needed resources. They limit their consideration of my activities to
routine budget reviews, however.

15) We have put an enormous amount of money into capital investments in upgraded technical
facilities and state-of-the-art studio equipment. We have also increased compensation in
some instances in order to hire better talent. Much of the funds for these improvements have
come from money saved through consolidation.

16) Through the resources of Clear Channel, we were able to successfully launch WPHR as an
urban station.

17) It is important to me personally that the stations give back to the community. Being active in
the community also benefits the business. We use the combined reach of our stations to
disseminate critical information to our listeners quickly.

18) Each station is encouraged to participate in numerous community events. Also, we use our
combined resources to support and publicize large-scale service efforts. These efforts touch
on all segments of the Syracuse community and come in the form of organizing, sponsoring,
promoting, donating to or providing talent for various events.

19) One event about which I am particularly proud is the major service initiative led by WSYR to
raise awareness about, and funds for, the prevention of child abuse. The station began its
efforts by conducting extensive research on the issue of child abuse. It’s employees then
wrote and produced a 10-part series called Protecting the Gift. The series featured a grown
victim of sexual abuse discussing her experiences and how it impacted her life. It also
included police, counselors, prosecutors and lawmakers talking about their roles in this
pervasive problem. In conjunction with this series, the station held a one-day Radio-thon to
solicit donations of cash, materials and services to support the creation of the





































































































































Cookeville/Fayetteville Market Information 

In addition to requesting information about Syracuse, New York, in its NPRM the 

Commission solicited studies of Rockford, Illinois, the 150th ranked market and Florence, South 

Carolina, the 204th ranked market.  Clear Channel does not own radio stations in these markets.  

In lieu of these markets, however, Clear Channel submits the following information on its station 

clusters in Fayetteville, Arkansas (the 155th ranked market) and Cookeville, Tennessee (the 273rd 

ranked market), which are roughly comparable to Rockford and Florence, respectively. 

 
Background 

 In Fayetteville, Arkansas, Clear Channel owns four FM stations, all of which it acquired 

in August 2000 in its merger with AMFM Inc.  Clear Channel operates KEZA(FM), 107.9, 

Fayetteville as an soft adult contemporary station, KKIX(FM), 103.9, Fayetteville as a country 

station, KMXF(FM), 101.9, Lowell, Arkansas as a contemporary hit rock station, and 

KIGL(FM), 93.3, Seligman, Missouri, as a classic rock station. 1  Before Clear Channel 

purchased the stations, AMFM, Inc. and its predecessors had been operating the stations as a 

group since 1997.      

 Since 1997 Clear Channel has owned two AM and two FM stations in Cookeville, 

Tennessee.  It operates WGIC(FM), 98.5, Cookeville as an Adult Contemporary station, 

WGSQ(FM), 94.7, Cookeville as a Country station, WHUB(AM), 1400, Cookeville as a Classic 

Country station and WPTN(AM) 780, Cookeville as an Oldies station.  Because this market is so 

small – it was not even ranked by Arbitron until Fall 1997 – it is run in close conjunction with 

stations owned by Clear Channel in the nearby markets of Crossville, McMinnville and Sparta, 

Tennessee.    

                                                 
1 Formerly KJEM. 
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Competition 
 

In both Cookeville and Fayetteville the advertising environment is extremely 

competitive.  The Fayetteville market consists of nineteen radio stations, including several that 

are commonly-owned, four daily newspapers currently engaged in an advertising war, four 

network-affiliated television stations and a cable television system.  As the newspapers battle 

each other for survival, they continue to sell space at very low rates.  See Exhibit 1, Declaration 

of Tony Beringer, Vice President/Market Manager, Clear Channel Fayetteville (“Beringer 

Declaration”).    

Likewise, the Cookeville stations compete against several other radio stations, including 

several owned as part of a larger group.  The stations also compete against a daily newspaper, 

cable television service and an outdoor advertising company.  Radio represents a small 

percentage of the local advertising dollar.  See Exhibit 2, Declaration of Dave Thomas, Vice 

President/Market Manager, Clear Channel Cookeville (“Thomas Declaration”).  Given all of the 

competition Clear Channel faces in these smaller markets, it must work extremely hard to earn 

revenue, and advertising rates in both markets have remained steady. 

Not only does rigorous competition in the Fayetteville and Cookeville markets keep rates 

from rising, but it also creates an incentive for Clear Channel to provide a better product to 

advertisers.   In both markets the actual advertising product produced by Clear Channel has 

improved because, as discussed further below, the stations have hired better on-air talent.  

Further, upgrades to the studio equipment of the stations in each cluster, as discussed in detail 

below, enable the production of better quality advertisements in less time.  See Exhibit 1, 

Beringer Declaration & Exhibit 2, Thomas Declaration.    
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Moreover, through investment in the station’s facilities, personnel and the community, as 

well as in extensive market research conducted to determine the needs of the local listeners, 

Clear Channel delivers to the advertiser highly rated stations and therefore larger audiences 

within the intended demographic.  See Exhibit 1, Beringer Declaration.  One stop shopping 

allows advertisers to reach their desired demographics by purchasing time on several different 

stations through one Account Executive.  For example, by providing better quality programming 

in Fayetteville, Clear Channel’s Monday to Sunday 6:00 am to 12 midnight, 12 year old plus 

listening share has increased from 33.4% to 37.5% between Spring 1997 and Fall 2001 despite 

the increasingly competitive radio environment. This more efficient buying experience lowers 

the advertiser’s transaction costs.  Id. 

 Diversity 

Consolidation has allowed the Clear Channel stations to diversify in terms of formats.  In 

fact, in both markets the number of different radio owners has decreased, but the number of 

formats offered in the market has increased.  For example, in Fayetteville KMXF has evolved 

from one of four adult oriented-type rock stations in 1997 to a contemporary hit radio station that 

now serves teens, young adults, and the African American and Hispanic populations of 

Northwest Arkansas.  That demographic had been previously underserved.  See Exhibit 1, 

Beringer Declaration.  Similarly, in Cookeville there is a large audience of listeners 50 years old 

and older, but few stations cater to their needs.  Recognizing that this demographic was 

underserved,2 Clear Channel switched station WPTN from a Talk format, a format already airing 

on two other stations in the market, to the market’s only Oldies station.  In order to provide high 

                                                 
2  Research revealed that 25% of the population in the Cookeville Total Service Area is between 35-64, the prime 
demographic for such a format.  
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quality programming in a cost effective manner given the small size of the market, Clear 

Channel pooled resources for the station with other Clear Channel Oldies formatted stations in 

the surrounding areas.  For example, the company sought deals on the purchase of certain 

programming elements by purchasing the elements for all of the Oldies stations.  Thus, Clear 

Channel was able to obtain programming for WPTN that could not have been acquired if the 

station was owned on a standalone basis.  See Exhibit 2, Thomas Declaration.   

Consolidation has also resulted in an increase in the news-gathering resources of Clear 

Channel’s small market stations.  In Fayetteville, Clear Channel only operates FM stations with 

music formats.  Such stations traditionally do not carry a large amount of news programming.  

Nevertheless, the stations have increased the amount of news they provide.  On the national 

level, the stations obtain news from Clear Channel’s national news desk.  On the local level, 

news director Jess Smith, who has spent much of his 40 years in the radio industry in the 

Fayetteville market, produces local news for each of the radio stations.  During morning drive 

time stations KEZA, KKIX and KIGL broadcast this locally produced news in combination with 

the Clear Channel national news every hour and half hour.  Stations KEZA and KKIX also 

broadcast a local and national news mix at the hour and half hour during afternoon drive time. 

Every hour during morning drive time KMXF airs a locally produced mix of entertainment-style 

news and “hard” news geared towards the station’s younger audience.  The Fayetteville stations 

also provide breaking news and weather.  Because the area is a high tornado zone, this is 

particularly important.  Indeed, by pooling resources with the neighboring Fort Smith, Arkansas 

station group, the Fayetteville stations were able to gain access to the meteorologist for the local 

television stations, who now provides weather updates to the Clear Channel radio stations.   
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Lastly, the Fayetteville stations rely on other commonly owned Clear Channel stations to provide 

information pertinent to the area.  At no time was this more evident than after September 11th, 

when the stations in Fayetteville tapped into news and information from other Clear Channel 

stations in order to provide local listeners with the widest coverage of the day’s happenings.  See 

Exhibit 1, Beringer Declaration. 

In Cookeville, the amount of resources Clear Channel has provided the stations for news-

gathering and news production has made the stations among the community’s best places to turn 

for breaking news and time-sensitive information.  Through Clear Channel’s Wide Area 

Network and a related wire capture system installed on upgraded computers provided to the 

stations, the stations have access to information provided by the Clear Channel Radio Network.  

Also, the Cookeville stations can directly contact other Clear Channel stations to get updates on 

news affecting the areas surrounding Cookeville.  In addition to information gathered by Clear 

Channel itself, the company provides the stations access to the AP Wire and makes this 

information easier to use through the wire capture system.  The stations in the cluster also 

maintain different network affiliations for news and information.  See Exhibit 2, Thomas 

Declaration. 

Using these services, all four stations carry local and national news programming.  Not only 

does WHUB carry hourly CBS network news, but it also has five daily local newscasts produced 

by Clear Channel Cookeville.  From dawn until 9:00am, WPTN, a daytime-only AM station, 

runs hourly locally produced local news.  Throughout the day the station also broadcasts hourly 

national news provided by the ABC network.  During morning drive time, from 6:00am until 

9:30am FM stations WGSQ and WGIC both provide local news as well as national news 

produced by Clear Channel Cookeville.  All of the stations provide breaking news and 
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information, including breaking local news gathered and produced by Clear Channel Cookeville 

personnel.  Thus, for example, during severe floods in January all of the stations received timely 

special reports about the situation.  The stations also broadcast information about school 

closings.  Each station also broadcasts “Cumberland Viewpoint,” a 30-minute weekly public 

interest program that highlights area happenings, organizations and politics.  Lastly, each of the 

stations provides public service announcements and community calendars throughout the day.  

Id.     

In all matters related to programming, as well as most other aspects of running the stations, 

Clear Channel allows its local market management complete autonomy.  Clear Channel 

corporate management does not influence programming decisions or determine what viewpoints 

should be broadcast on the stations.  The company recognizes the importance of localism to the 

success of its stations and therefore leaves decisions about how to run the stations to the local 

market managers and their staff.  Clear Channel limits its consideration of the local markets to 

routine budget reviews.  See id.; see also Exhibit 1, Beringer Declaration. 

  
Public Interest Benefits 

 Numerous public interest benefits have resulted from Clear Channel’s operation of its 

Fayetteville and Cookeville clusters.  These benefits include upgrades to the stations’ technical 

facilities and programming equipment, the hiring of better talent, and expanded community 

service.  These improvements were funded, in large part, by money saved through the economies 

of scale inherent in the operation of a group of stations.  For example, through consolidation both 

the Fayetteville and Cookeville stations save money each year by operating out of combined 

facilities, thus reducing the cost of rent, property taxes and utilities.  The stations also reduce 

costs by sharing certain equipment such as traffic systems.  Additional money is saved as a result 
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of the bulk purchase of certain office supplies.  Installation of a state-of-the-art digital 

automation system has enabled the stations to more efficiently produce programming. 

 These savings have been reinvested in the stations in order to produce a higher quality 

signal and improved programming for the audience, and to deliver a higher quality product for 

advertisers.  As noted by Cookeville Market Manager Dave Thomas, “Clear Channel invests 

large amounts to make our products first class.  By doing so, listeners in our very small market 

receive a product that rivals that heard in major markets.”  In Fayetteville, Clear Channel spent 

$536,412 for 1999-2002 in capital expenditures, while in Cookeville Clear Channel has approved 

$265,214 in capital expenditures for the 2002 fiscal year.  This amount includes $225,000 alone 

for the installation of the Prophet System digital automation system at WGSQ(FM).  The Prophet 

System makes production of programming more efficient and the end-product of higher quality.  

The amount also includes investments in upgraded remote equipment for the stations and 

improvements to the technical facilities of some of the stations.  See Exhibit 2, Thomas 

Declaration.     

Beyond these capital expenditures, Clear Channel has reinvested the savings into better 

talent and programming resources in order to improve its end product.  Consolidation has given 

these smaller market stations the opportunity to hire better talent because money saved through 

economies of scale allow the stations to pay a higher compensation level.  Thus, for example, 

before group ownership a market like Cookeville could not afford to employ top 50-market 

talent.  Since consolidation, however, Clear Channel has hired three employees with top 50-

market experience.  Significantly, two of these employees grew up in the community.  For the 

first time, homegrown talent can return to the market and maintain the lifestyle to which they 

have become accustomed. Id.    
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As previously noted, Fayetteville has also invested in the hiring of better talent.  In that 

market, Clear Channel has seen its ratings increase steadily over the past several years.  

Likewise, the hiring of better talent has coincided with a marked increase in ratings for the 

stations in the Cookeville cluster – a clear indication that more people are listening to these 

stations.  People in the market can now listen to local stations in order to receive quality 

programming rather than being forced to try to tune into stations from the closest big city in 

order to receive that caliber of programming.  “It's like years ago if you wanted to do some big 

time shopping you had to head to Nashville,” explains Cookeville Director of Programming, 

Marty McFly.  “Now you have the big stores like Wal-Mart here, down the street.  Although 

Wal-Mart is a big name national brand, though, the store in Cookeville is still run by people you 

know from the city and it caters to the needs of the people in the city, that's the key.”  Id. 

In addition to the reinvestment of money saved through economies of scale, group ownership 

has enabled the stations to more effectively serve the community through the dissemination of 

critical information and participation in community service events.  As noted by Tony Beringer, 

Fayetteville Vice President & Market Manager, “Consolidation has given Clear Channel Radio 

of Fayetteville the opportunity to be a stronger leader in terms of community service.” See 

Exhibit 1, Beringer Declaration.  In 2001 alone, the Fayetteville station group raised over 

$65,000 in a two day Radiothon for the St. Jude Children’s Cancer Research Hospital.  

Additionally, the group helped raise over $380,000 for the Susan G. Komen Breast Cancer 

Foundation; $250,000 for the March of Dimes; and $150,000 for Big Brothers/Big Sisters.  It 

also assisted with the opening of a local chapter of the Juvenile Diabetes Research Foundation, 

and raised over $150,000 for the chapter.  In addition, the cluster has sponsored events benefiting 

American Heart Association, the Community Blood Center of the Ozarks, Salvation Army, 
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Fayetteville Youth Center, United Way, NWA Council on Aging, Leukemia & Lymphoma 

Society, NWA Children’s Shelter, Habitat for Humanity, Arthritis Foundation, NWA Head Start 

Program, Lifestyles Assisted Living Program, American Cancer Society, Arkansas Athletes 

Outreach, Arkansas Children’s Hospital, and many more local, regional, and national worthy 

causes.  Lastly, the Fayetteville stations provide paid, for-credit internship for students from the 

University of Arkansas and John Brown University.  Typically, the station group has at least one, 

and sometimes two, interns per semester.  Id. 

Similarly, the Cookeville stations recognize that they have an obligation to assist with the 

well being of the communities in which they operate.  As Dave Thomas, Cookeville Vice 

President and Market Manager notes, “Success in our industry is dependent upon the 

responsibility we feel, the high standards we set and the positive impact our actions have.”  See 

Exhibit 2, Thomas Declaration.  Marty McFly echoes this sentiment, noting that 

“[c]onsolidation's biggest advantages are the way we can help people. With a charity fund drive 

you get the power and listeners of four or more stations when we're behind an event.”  Id. 

Consequently, in the year 2001, the Cookeville stations conducted a Radiothon that raised 

$37,715 for St. Jude’s Children’s Research Hospital.  The stations also helped families in need 

with food, utility bills, clothing, gifts, and other items at Christmas-time with the “Christmas 

Wish” program and the U.S. Marine Corps “Toys for Tots” program; highlighted animal welfare 

programs conducted by the Cookeville Animal Shelter/Putnam County Humane Society and 

promoted the yearlong fundraising efforts and thrift store run by those organizations; organized 

and sponsored an annual golf tournament to benefit charities (past recipients include United Way 

and St. Jude’s, among others); and put on the local July 4th celebration known as “Freedom Fest” 

so that area residents could enjoy a spectacular fireworks show, food and musical entertainment 
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in a safe environment at a low cost.  Freedom Fest costs $20,000 to produce and would not be 

possible for one small town radio station to conduct on its own.  Furthermore, the stations 

regularly serve as media sponsor for events such as the March of Dimes Walk-a-thon; the 

American Cancer Society’s Relay for Life; the Mardi Gras Masquerade Ball to benefit Genesis 

House (a local shelter for vic tims of domestic violence); the Multiple Sclerosis Walk-a-thon; the 

Make a Difference Day; the Fall Fun Fest (a community event that includes a barbeque cook-

off); and the Putnam County Fair.  Also, the stations have “adopted” three area schools 

(Cookeville High School; Park View Elementary; and Jere Whitson Elementary), for which they 

actively and routinely participate in pep rallies, school events and job fairs.  Lastly, the stations 

donate between $6,000 and $7,000 in advertising time each month to the Child Identification 

Program, a home fingerprinting kit for child identification.  Id. 

 On a national level, both station groups joined the rest of the Clear Channel family on 

September 12th to help launch the Clear Channel Worldwide Relief Fund.  Immediately the 

stations began promoting the fund on the air and in their respective communities.  To date, the 

Fund has exceeded $19 million and has contributed to the Salvation Army, the United Way 

September 11th Fund, the American Red Cross, the New York Police and Fire Widows’ and 

Children’s Benefit Fund, the Federal Employee Education and Assistance Fund, the Pentagon 

Relief Fund, the New York State World Trade Center Relief Fund and several other 

organizations.  See Exhibit 1, Beringer Declaration & Exhibit 2, Thomas Declaration.  The 

Cookeville stations have raised $27,748 for the Fund.  On a local level, the stations organized a 

candlelight vigil/prayer service at the local courthouse for those in need of comfort, 

companionship and fellowship after September 11th.  It also helped coordinate efforts to send 
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supplies to relief organizations in New York and sponsored a drive for gifts for U.S. servicemen 

and their families at Christmas time.  See Exhibit 2, Thomas Declaration. 

In conclusion, Clear Channel has reinvested money saved through efficiencies and 

economies of scale into producing a higher quality product for its advertisers and its audience.  

In particular, advertisers receive better quality advertisements more efficiently and for reasonable 

rates.  The audience receives improved signals over which they hear better quality, more diverse 

programming specifically designed by local market personnel to meet their entertainment and 

informational needs.  These investments in the programming product, as well as efforts to serve 

the community, enable Clear Channel to compete effectively with other radio stations and other 

media. 
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Statement of Professor Jerry A. Hausman

1. My name is Jerry A. Hausman. I am MacDonald Professor of Economics at the

Massachusetts Institute of Technology in Cambridge, Massachusetts, 02139.

2. I received an A.B. degree from Brown University and a B.Phil. and D. Phil.

(Ph.D.) in Economics from Oxford University where I was a Marshall Scholar.

My academic and research specialties are econometrics, the use of statistical

models and techniques on economic data, and microeconomics, the study of

consumer behavior and the behavior of firms. I teach a course in "Competition in

Telecommunications" to graduate students in economics and business at MIT

each year. Competition among broadcast TV, cable networks, direct to home

satellite (DTH) providers, newspapers, and radio is one of the primary topics

covered in the course. In December 1985, I received the John Bates Clark Award

of the American Economic Association for the most "significant contributions to

economics" by an economist under forty years of age. I have received numerous

other academic and economic society awards. My curriculum vitae is attached as

Exhibit 1.

3. I have done significant amounts of research in the telecommunications industry. I

have published numerous papers in academic journals and books about



2

telecommunications. I have also done research and published academic papers

regarding advertising on TV and radio.

4. I have previously submitted Declarations to the Commission regarding the

competitive impacts of policies affecting DTH, DBS, cable TV, and broadcast TV

service offerings. I have also submitted Declarations regarding competition

between cable TV and DTH and broadcast TV. I have previously made

presentations to the Department of Justice regarding competition in TV, cable TV,

and radio. I have served as a consultant to the Tribune Corporation over the past

decade. Tribune owns broadcast TV stations, radio stations, and newspapers. I

have also consulted over the past 10 years for a variety of companies which sell

consumer goods and do large amounts of advertising, e.g. Budweiser, Kodak, and

Revlon.

5. I am submitting a separate declaration in this proceeding consisting of two

empirical studies that analyze changes in advertising prices and format variety.

(Hausman Statement I) In this declaration I respond to certain economic issues

raised in the NPRM (MM Docket No. 01-317)

I. Summary and Conclusions

6. At least three services (products) compete within a relevant antitrust product

market to allow advertisers to reach their target audiences. TV advertising is by
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far the largest. Different programming attracts different concentrations of given

demographic groups. Next in importance are newspapers which allow targeted

advertising in different sections of the papers. Lastly, radio targets different

demographic groups by different stations broadcasting different formats. Many

advertisers use one or more of these media to reach their target audiences.

Advertisers often switch among the media in an attempt to reach their target

audiences in a cost efficient manner. My empirical results demonstrate this

conclusion since I found that the prices of TV advertising and newspaper

advertising vary with the price of radio advertising, and that TV and newspaper

advertising are substitutes for radio advertising.

7. Radio is a differentiated market in which different stations broadcast in different

formats that appeal to different audiences. This economic factor of differentiation

has an important effect on competitive and antitrust analysis. The HHI has

limited usefulness, because anti-competitive outcomes typically arise from

“unilateral effects” in differentiated product markets. My empirical results

demonstrate that high concentration or high shares for the largest or two largest

firms does not lead to higher advertising prices. Thus, the concern over market

share, defined in a standalone radio market, is misplaced. The empirical results

demonstrate that a wider market definition than only radio is required to do

correct economic analysis.
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8. Within a differentiated product market, barriers to entry are typically not as

important as barriers to mobility. My empirical results demonstrate that barriers to

mobility do not exist in radio. Given the ease with which radio stations are able

to switch formats, any attempt to exercise market power by unilateral action

would be defeated by other stations switching to that format.

9. My empirical results find benefits to consumers without offsetting costs from

industry consolidation. The creation and exercise of market power has not

occurred because my empirical results demonstrate that advertising rates did not

increase more in markets that experienced more consolidation. Also, consumers

were not harmed by industry consolidation because the number of formats

increased with consolidation, giving consumers a wider range of listening choices.

The benefits from industry consolidation are greater format diversity and

decreases in the change in advertising prices. The goals of the

Telecommunications Act of 1996 have been realized. Less regulation has allowed

market outcomes to determine the appropriate industry structure. Prices have not

increased from this consolidation and consumer welfare has increased.

II. Product and Geographic Market Definition: Radio is Not a Separate Market

10. The NPRM (¶ 41-42) raises the question of product market definition. It notes

that the DOJ considers radio to be a separate market. However, the DOJ market

definition is not determined by the actual competition in the marketplace and is
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refuted by the empirical evidence in my accompanying declaration. (Hausman

Statement I)

11. In my view at least three services (products) compete within a relevant antitrust

product market to allow advertisers to reach their target audiences. TV

advertising is by far the largest. Different programming attracts different

concentrations of given demographic groups, e.g. professional basketball

compared to "Friends". Cable TV has been important at the national level, (e.g.

MTV compared to Nickelodeon) and it is becoming increasingly important at the

local level. Next in importance are newspapers which allow targeted advertising

in different sections of the papers. Tires and cellular telephone are heavily

advertised in the Sports section, while department stores and furniture stores

advertise in the Living section or the Style section. Lastly, radio targets different

demographic groups by different stations broadcasting different formats, e.g.

classic rock compared to all sports radio. Many advertisers use one or more of

these media to reach their target audiences.1 Advertisers often switch among the

media in an attempt to reach their target audiences in a cost efficient manner. TV,

newspapers, and radio form the relevant market in which to do competitive

analysis of mergers in the radio industry.2 My empirical results demonstrate this

1 Advertisers also use billboards, direct marketing, and other media to reach their
targeted audiences. However, I disregard these alternative media to concentrate on TV,
newspapers, and radio advertising.

2 Note that if one were doing competitive analysis in the TV industry, radio might be
sufficiently small so as not to create an important competitive constraint for television.
However, television creates an important competitive constraint for radio.
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conclusion since I found that the prices of TV advertising and newspaper

advertising vary with the price of radio advertising, and that TV and newspaper

advertising are substitutes for radio advertising. (Hausman Statement I, ¶ 22,

Table 3)

12. I am aware that the Department of Justice (DOJ) in their Jacor Consent Decree

(August 5, 1996) and other filings claimed that radio is a separate market.

However, I disagree with the DOJ's claims. The DOJ states that radio gives

advertisers the ability to reach target audiences "far more efficiently than other

media". (p. 4) The DOJ claims that TV and newspapers are good vehicles for

reaching a "broad, undifferentiated audience", but they generally lack radio's

ability "to provide efficient targeting." (pp. 4-5) My experience with advertisers

and in TV directly contradicts DOJ's claims. As I explained above, advertisers

use broadcast and cable TV, radio, and newspapers to reach target audiences.

One hour spent watching MTV and noting the advertisers followed by one hour

watching ESPN and noting the advertisers will lead to the conclusion that

advertisers reach targeted audiences through TV. Similarly, on broadcast TV the

UPN network (“Buffy”) and CBS (“60 Minutes”) often offer programs that appeal

to quite different demographic groups. Also, a look through the different sections

of an urban newspaper will demonstrate the same outcome. Indeed, a given

advertiser, e.g. Budweiser, will use a mixture of TV, cable TV, radio, and

newspapers to reach its target demographic groups.
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13. The Commission has previously noted that cable TV offers specialized

programming in its 1990 Cable Report which discusses the "steadily-expanding

complement of specialized program services offered by the typical cable system."

(p. 4972). This judgment has been re-affirmed by numerous Commission Cable

Reports. Specialized program networks such as MTV, Nickelodeon, and ESPN

allow advertisers to reach targeted demographic groups in a cost efficient manner.

Broadcast TV also reaches targeted audiences via different programs as I

discussed above. Thus, the DOJ market definition does not comply with

commercial reality.

14. The DOJ claim of repetition or frequency is the opposite of what many

advertisers seek. In both radio and TV advertisers pay a higher rate per thousand

when the audience is larger. This non-linear relationship has existed for many

years. Advertisers desire a larger “reach” so that more people hear or see an

advertisement, rather than a smaller group seeing the same commercial numerous

times.3 The cost of producing radio commercials and the ability to get fast

turnaround is not unique to radio—it is also found in newspaper advertisements.

Lastly, radio reaches people in cars, but so do billboards. Also, the advent of

satellite radio provides another means for advertisers to reach people in cars.

Both XM and Sirius, the two new satellite radio services, provide multiple

3 A recent article explains this premium for larger audiences in the context of TV. See
e.g. J.M. Higgins and A. Romano, “Cheaper by the Thousand,” Broadcasting and Cable,
February 4, 2002, pp. 21ff. The article states, “The bottom line is that advertisers put a
premium price on reach; they want to cast as wide a net as possible.” (p. 22)
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channels, many of which have advertising.4 Thus, they will provide additional

competition to broadcast radio, newspapers, and TV, all of which allow

advertisers to target different demographic groups. Thus, broadcast radio does

not have unique features. The NPRM recognizes that “many advertisers consider

alternative media to be good substitutes for radio advertising, but the DOJ’s

analysis indicates that alternative media are not good substitutes for a significant

number of advertisers.” However, economic analysis demonstrates that prices are

set at the margin. Thus as long as a sufficient number of advertisers find

alternative media to be good substitutes for radio, radio advertising prices will not

increase. The demand for all goods has this feature—many customers (“infra-

marginal” customers) would not switch unless the price changed greatly, while

other price-sensitive customers (“marginal” customers) would switch in response

to a small price increase. These latter customers defeat an attempted price

increase and hold down prices for everyone. 5

4 XM has an exclusive distribution arrangement with General Motors, other automotive
manufacturers, car audio dealers and national electronics retailers. XM commenced
commercial service in September 2001 and launched nationwide in November 2001. XM
states: “We offer advertisers an effective way to aggregate geographically disparate
groups of listeners in their targeted demographic markets.” (Source: “XM Investor
Information”) Sirius has agreements with Ford Motor Company, DaimlerChrysler
Corporation and BMW of North America that contemplate the manufacture and sale of
vehicles that include radios capable of receiving Sirius’s broadcasts. (Source: Sirius
Prospectus, January 7, 2002) Sirius began operation in February 2002.
5 DOJ makes the classic mistake in their market definition analysis by stating that "many
[advertisers] are not likely to switch any or some of their advertising budget" if radio
prices rise 5-10%. (p. 5) It is well known that only a small group of marginal customers
needs to exist to create a broader market. For the relevant market to be broader than only
radio, economic analysis demonstrates that only 5-10% of advertisers would need to
switch; thus, it is not a requirement that "many" advertisers switch in the event of a 5-
10% price increase. DOJ offered this same argument, and it was rejected in Federal
District Court in a case in which I testified for Kodak, U.S. v. Eastman Kodak, 853
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15. The DOJ market definition is based on a qualitative description without any

quantitative analysis. My empirical analysis in my accompanying declaration

demonstrates that the market definition is broader than radio. As I discussed

above, TV advertising and newspaper advertising are found to be significant

substitutes to radio advertising. Furthermore, given the rapid consolidation in

radio since the passage of the Telecommunications Act of 1996, if radio were a

separate market, advertising prices should have risen significantly in markets

where concentration increased greatly. In many markets that I analyze the HHI

increased by more than 1000 between 1995 and 2001, a significant increase that

would make the market “highly concentrated” according to the DOJ and FTC

Horizontal Merger Guidelines (1992). If, as asserted by DOJ, radio were a

separate market, changes in concentration of the size that have occurred in radio

markets should have led to increased radio advertising prices. However, my

empirical study demonstrates that these increases in concentration did not lead to

increases in advertising prices. Thus, the empirical evidence demonstrates that

the DOJ market definition is incorrect.

16. I agree with the NPRM (¶ 43) that the relevant geographic market is local. While

both local and national advertising are important revenue sources for radio, the

F.Supp. 1454 (W.D.N.Y. 1994), aff'd 63 F.3d 95 (2d Cir. 1995). DOJ then attempts to
make a price discrimination argument but it fails to realize that the argument is also
wrong because they incorrectly assume that radio stations can perfectly target customers.
This argument has been rejected by the FTC in a case in which I testified, In the Matter
of RR Donnelley, Final Order, July 21, 1995. See also J. Hausman, et al., "Market
Definition Under Price Discrimination", Antitrust Law Journal, 1996.
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local stations set advertising rates that differ across geographic markets. National

advertising is generally a much less important factor for radio than it is for

television.6 Again my empirical results demonstrate that advertising rates differ

across local markets and that changes in variables such as population in local

markets affect changes in advertising rates. I do not believe that the empirical

analysis would be affected in any significant manner by the exact definition of the

geographic market as the NPRM asks (¶ 44). My empirical results are not

sensitive to the exact measure of concentration used as my accompanying

declaration discusses. (Hausman Statement I, ¶ 22-23, Tables 2 and 3)

III. Radio is a Differentiated Product

17. Radio is a differentiated market in which different stations broadcast in different

formats that appeal to different audiences. This economic factor of differentiation

has an important effect on competitive and antitrust analysis.7 Thus, the HHI has

limited usefulness, because anti-competitive outcomes typically arise from

“unilateral effects”, actions by a single firm, in differentiated product markets.8

My empirical results in my accompanying declaration (Hausman Statement I, ¶

22-23), however, demonstrate that high concentration or high shares for the

largest or two largest firms does not lead to higher advertising prices. Thus, the

concern over market share, defined in a radio market without taking account of

competition from TV and newspapers, is misplaced.

6 However, a relevant economic market for television is also local advertising.
7 See e.g. Section 2 of the DOJ and FTC Horizontal Merger Guidelines (1992).
8
 It is generally agreed that coordinated interaction does not typically occur in

differentiated product markets. See ibid.
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18. Within a differentiated product market, barriers to entry are typically not as

important as barriers to mobility. (NPRM ¶ 46-47) The relevant question is

whether other products can economically reposition themselves to increase supply

and hold down a possible price increase. The empirical results in my

accompanying declaration (Hausman Statement I) demonstrate that barriers to

mobility do not exist in radio. Given the ease with which radio stations are able

to switch formats, any attempt to exercise market power by unilateral action

would be defeated by other stations switching to another format. Thus, I agree

with the NPRM (¶ 47) that stations often change their programming format.

These changes provide a check on the exercise of unilateral market power, as my

empirical results demonstrate. As evidence of the ease of format switching, I find

that over 35 percent of the stations in the markets in my sample changed formats

between 1995 and 2001.9

19. In a recent working paper by DOJ economists C. Romeo and A. Dick, “The Effect

of Format Changes and Ownership Consolidation on Radio Station Outcomes”

(December 2001), the authors do an empirical analysis of format changes. They

conclude that the changes are not effective in changing audience share and they

also conclude that format mobility is unlikely to be effective in countering market

power. However, they do find that the most important factors affecting format

9 I use the major format categories defined by BIA to determine whether a station
changed formats.
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changes are the economic incentives of attempting to improve below average

listening shares.10

20. While the DOJ economists find evidence of a significant number of format

changes driven by economic considerations, as do I in my separate study

(Hausman Statement I), they conclude that they are not “effective”. They do not

explain why the companies undertake the cost of the format changes if they are

likely not to be “effective.” However, I believe that the DOJ economists have

missed a basic economic point by not considering advertising prices. A company

may shift format on economic grounds if it gains a higher advertising price, even

if its listening share does not go up.11 The economic profit to a radio station

comes from the advertising price per thousand listeners times the number of

listeners. The DOJ economists have only considered half of the revenue equation.

Thus, if a single company gained a large “share” of a particular format, other

companies would find it profitable to shift formats and constrain an attempted

price increase, even if their listening shares did not increase.

21. Also, the DOJ paper does not consider the results of the increased consolidation in

the radio industry that took place during their study period. As I have discussed,

advertising prices did not go up more in the markets that had significantly more

consolidation. I also did a more refined analysis in which I considered

10 I have significant questions about the econometric techniques used in the paper.
However, since I do not have access to the data I cannot investigate further.
11 Indeed, its listening share could decrease and the format change could still be
profitable.
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concentration within segments to see whether market power could be exercised

within a given format, if mobility and format changes were insufficient supply

responses (Hausman Statement I, ¶ 27). Since many of the sample markets

became “highly concentrated” under the DOJ and FTC Horizontal Merger

Guidelines (MG), often with a single company having a share significantly above

35 percent, one of three conclusions should hold: (1) the MG approach of using

shares to predict the effect of mergers does not apply to the radio industry, (2)

radio advertising is not a separate market,12 or (3) format changes are effective in

stopping advertising prices from increasing. My view is that all three reasons are

likely to hold. The empirical fact is that advertising prices did not increase more

in markets that experienced more consolidation. The DOJ economists never

consider price data, and hence miss the key economic fact of testing the outcomes

of consolidation in the radio industry.

IV. Potential Benefits and Costs to Radio Consolidation

22. Economists generally agree that the reason for industry consolidation is to

increase the combined value of the merging companies. Increased value typically

arises from two sources: (1) increased revenues, which follow from increased

price or increased output, and (2) decreased costs. Increases in price (holding

output constant) are anti-competitive and decrease consumer welfare. My

empirical results in the accompanying declaration (Hausman Statement I)

demonstrate that increased advertising prices did not occur with increased

12 The Romeo and Dick paper states that the DOJ maintains its position that radio
advertising is a separate market, p. 26, fn 31.
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consolidation. Thus, increased industry consolidation did not cause an increase in

advertising prices.

23. Increased output in radio arises from an increase in the number of listeners. If this

event occurs, consumer welfare has increased and the outcome is pro-competitive

because consumers find the new content better than the old content. Increased

output can arise because of greater diversity in formats. Greater diversity in

formats allows for “niches” in the market to be better served. My empirical

results in the accompanying declaration (Hausman Statement I) demonstrate that

the number of formats increased with industry consolidation. This outcome

creates a benefit to both consumers and to advertisers.

24. Lastly, reduced costs are pro-competitive because they lead to lower prices and

increased output.13 Lower costs appear to be the major reason for consolidation in

the radio industry. Radio stations have significant fixed costs. By combining

stations these fixed costs are spread over a wider base. Variable costs (which are

the determinant of prices) also decrease with consolidation because labor inputs

are used more efficiently. Economies of scope also occur across stations, which

lead to lower costs and prices. My empirical finding that increased consolidation

leads to lower changes in advertising prices (Hausman Statement I, ¶ 22-23, Table

3) is consistent with cost savings being the main reason for industry

13 Even a monopolist passes on part of the cost savings in terms of lower prices. See J.
Hausman and G. Leonard, “Efficiencies from the Consumer Viewpoint, ” with G.
Leonard, George Mason Law Review, 7, 1999.
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consolidation. Advertisers are the main beneficiaries of these lower costs and

lower prices. Lower prices to advertisers lead to lower prices for consumers.

25. Thus, according to my empirical results industry consolidation has created

benefits for consumers without any offsetting costs. The creation and exercise of

market power has not occurred (NPRM ¶ 49) because my empirical results

demonstrate that advertising rates did not increase more in markets that

experienced more consolidation. The NPRM stated (¶ 49): “Studies and other

evidence showing that advertising rates for radio station combinations are

significantly higher after a consolidation than before a consolidation would be

particularly useful.” However, my empirical study finds the opposite result:

prices did not increase more in markets that experienced more consolidation and,

if anything, increased by a lesser amount. Also, consumers were not harmed by

consolidation (NPRM ¶ 49) because the number of formats increased with

consolidation, giving consumers a wider range of listening choices. Lastly, the

NPRM mentioned the possibility of coordinated behavior with increased industry

consolidation. (NPRM ¶ 50) As I discussed before, it is well recognized among

economists and also in Section 2 of the DOJ and FTC Horizontal Merger

Guidelines (1992) that coordinated behavior is unlikely to occur in differentiated

product markets such as radio. Further, my empirical results demonstrate that

coordinated behavior did not occur since price increases were not greater in

markets that experienced more consolidation.
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26. Thus, the benefits from industry consolidation are increases in format diversity

and decreases in the change in advertising prices. The goals of the

Telecommunications Act of 1996 have been achieved. Less regulation has

allowed market outcomes to determine the appropriate industry structure. Prices

have not increased from this consolidation and consumer welfare has increased.
























