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2002 INFORMATION TECHNOLOGY AND COMMUNICATIONS

7.00 Communications and Information
Services

A. Principles

NLC believes that infrastructure for communications and
information technology is developing as an essential
service, as important as water, power, sanitation, and
transportation. Human and economic development
directly or mdirectly depend on information technology
and communications. Communications and information
technology have proved to be integral to providing,
efficient, equitable, and affordable health care, social
services, public safety, education and job training,
transportation and other life-line services. NLC believes
that essentia] utilities should be universally available to all
citizens, and that infrastructure should not be developed in
a manner that bypasses neighborhoods of cities or cities,
nor should service bundling and pricing preclude
affordable access. NLC considers communications
systems the major vehicle for rapid dissemination of
information. For local communtties, the existence of an
affordable and modern communications infrastructure
means efficient access to information, increased
preductivity, new economic development opportunities,
and an improved quality of life.

NLC believes that our nation’s communications and
information services policy should (1) ensure the
provision of high quality basic services that meet local
needs and are available at affordable rates to all
consumers; (2) preserve state and local authority to
regulate and manage public rights-of-way, zoning, collect
just and fair compensation, and protect public safety and
welfare; (3) confine deregulation to fully competitive
communications markets; (4) eliminate monopolistic and
anti-competitive pricing and related practices; (5)
encourage technological™ innovation and implementation
of new services; {6) protect citizens from intrusive and
unnecessary violations of their privacy while allowing
local government to determine that cerfain public
information should not be included in online information
for the safety of those concemned; and (7) enable the
American telecommunications industry to compete in the
global market.

In this chapter, unless specifically noted otherwise, the
word telecommunications shall include voice, video, data,
and all other services delivered over cable, telephone,
fiber-optic, wireless and all other platforms,

Il Universal Availability of Telecommunications

Implementing the principles of universal availability
requires participation from the private, non-profit and

governmental sectors. The private sector's role is to meet
consumer demands by innovation and engaging actively in
the market through product and service development and
support. The non-profit sector may provide support for
individuals that are not adequately served by the market or
government programs.

Governmental programs are required in this area because
the market cannot fully meet local, state and national
objectives. Barriers of geography, technology, settlement
patterns, poverty and other factors stand in the way. All
levels of government have a role in ensuring universal
availability. Despite the move to de-regulate services,
states through their public utility regulatory structures
have significant and changing roles in this area. Municipal
and other local governments can make significant
contributions to universal availability through community
needs analysis, regulation, financing, franchising, direct
provision of services, progressive management of city
properties including right-of-ways and a variety of other
means. The federal government must not preempt
municipal authority to act in the interest of their citizens,
especially where fully competitive and affordable services
do not exist.

The federal government, because of its scale and
geographic scope, has a unique role in providing
redistribution of service costs so that a national system of
universal affordable access exists. These roles are critical
in order to bridge gaps between universal service and
what the private sector provides in response to the market.

In order to carry out this central role in ensuring
affordable access, the federal government shouid
encourage the provision of universal availability through
regulation, tax policies, incentives or other means. Such
programs could include financial and technical assistance
to local governments.

Among the specific actions and programs that the federal
government should implement to promote universal access
are the following:

a. The e-rate program providing communications
assistance to schools (k-12, adult services) and libraries
operated by the federal Communications Commission and
funded by universal service fund contributions.




b. Matching grants to provide additional sites for
telecommunications access by the public in municipal
facilities, including, but not limited to city buildings,
community centers, housing authorities, parks and
recreation sites and other community facilities.

c. Technology grants for municipal governments without
financial resources for technology acquisition. Thee
modernization grants should be targeted to bring cities to
a basic level of municipal service with eligibility based on
a number of factors including size and per capita income.
It should particularly address needs of small cities with
low income populations.

d. Tax credis to providers that deploy high-speed (broad-
band) telecommunications services in areas that are
documented as underserved.

e. Tax credits for donations of technology by individuals
and other entities.

f. Aid to entities that refurbish, distribute and provide
technical support for donated technology equipment to
underserved populations.

g. Classification of a greater range of advanced
telecommunications services as essential (basic), eligible
for subsidization.

h. Classification of cable modem service as a “cable”
service, thereby subjecting the service to municipal
oversight in regard to many aspects of universal service.

i. Technology-neutral eligibility for subsidies to advance
universal service. Services provided with wires, cables,
wireless or any other means which can meet defined
performance criteria should be eligible for support
programs.

While federal policies should be designed to maximize the
availability of all services throughout the country, NLC
believes that federal programs to support affordable
access to the following services should be a priority:

a, Capacity for all residences to be connected to the
Internet
b. All schools, should have the capacity of high

speed connection to the Internet

c. Every public library should have a connection to
the Internet

d. All households should have a connection to 911
SErvices.

e. A lifeline package of affordable
telecommunications services should be available
to all households.

Financing of Universal Availability

All  providers of telecommunications (information
technology service providers) should coantnibute to
programs of universal telecommunications service on an
equitable and non-discriminatory basis. Programs to
support universal service should be predictable and
sufficient to meet documented and projected needs. Such
programs should be accorded resources and a priority in
federal policy consistent with their status as a basic,
essential service.

2. Protecting Public Health and Safety

Municipalities have a fundamental responsibility to
protect the public health, welfare and safety through the
exercise of police powers vested in them by action of their
residents or the operation of state law. Through such
mechanisms as: direct provision of services, regulation of
basic  telecommunications, cable and advanced
telecommunications services, franchising and lcensing,
city governiments maintain and have oversight of multiple
systems including telecommunications, essential to the
public health and welfare of their residents and to further
the economic health of their communities.

Public rights-of-way are properties controlled by
municipalities for the benefit of the public, essential for
transportation of people, goods and services and for
utilities including power, clean water, stormwater, sanitary
sewer and telecommunications.. Municipal governments
engage in a variety of activities related to rights-of-way to
protect the public safety and welfare, to minimize service
disruptions to the public, to protect public investments in
rights-of way, to assure the proper placement of service
lines, to regulate the placement of service facilities and to
realize the value of this public asset. Underlying these
municipal roles and control is the fact that the use of
publicly-owned rights-of-way is a privilege, not a right.
Use of municipal rights-of-way are not entitlements
flowing from the Federal Telecommunications Act. Local
governments are legally and ethically obligated to control
and charge for the use of rights-of-way. Moreover, the
federal government must not mandate to local
governments that the various users of rights-of-way
(sewer, electricity, cable etc.) be treated in precisely the
same fashion, given that these industries place dissimilar
demands and risks on the rights-of-way.

Municipalities authorized to manage and receive
compensation for commercial use of the public rights of
way may conduct a number of activities to achieve their
management goals including, but not limited to the
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granting of franchises and licenses, the promulgation of
construction, restoration and maintenance standards, the
levying of taxes, the charging of fees, the levying of rental
charges and the issuance of permits. The federal
government should take no actions which restrict the
authority of municipalities in this area.

As telecommunications and other services (that utilize
public rights-of-way) are offered by different providers
and as services are bundled together or separated
(segmented) in different ways, cities need the ability to
adjust their regulations to the new provider environment.
The federal government should remove federal barriers to
this adjustment process by citics. Federal law should not
preempt municipal regulations which require advance
notification to the municipality of the offering of new
services (using the right-of-way) or when the use of
existing facilities within the right-of-way are converted to
new uses, In addition service providers should be
encouraged to deploy new technologies and not withhold
implementation to the detriment of a community.

3. Intergovernmental Issues

The continuing changes in telecommunications require a
permanent mechanism to facilitate dialog between the
federal government, state governments and municipalities.
High level forums need to be created to formulate public
policy that responds to this change in ways that are
sensitive fo intergovernmental issues. Mechanisms such as
the Local and State Government Advisory Committee to
the Federal Communications Commission provide such
forums and foster this type of dialog.

NLC wishes to see the rapid universal deployment of
advanced telecommunications and other information
technologies, buf it remains an underlying core principle
of NLC that the federal government should preserve
existing local govermnment authority to regulate cable
television and telecommunications entities and to secure
the historic police powers of local government as reflected
in NLC policies.

4. Convergence

Telecommunications services are no longer bound to a
single, exclusive engineering or physical delivery
mechanism. Convergence refers to delivering services
over non-traditional  platforms, utilizing multiple
technologies to deliver a particular service, and delivering
muitiple services over a single platform. A common
example is telephone (voice) and data delivered by cable.

Past regulatory regimes tied to specific communications
services delivered via specific technologies will be
itrelevant and unworkable in a market where “cable
companies,” “phone companies,” and their competitors

deliver packages of comparable services via different
technologies. Likewise, traditional “special privileges”,
such as perpetual free occupancy of rights-of-way granted
to the “baby bells” corporate ancestors in the 1890’°s are
neither appropriate nor fair in a deregulated competitive
market.

The impact of commercial communications infrastructure
upon public property, public health and safety, reasonable
compensation for commercial use of public property and
wireless frequency spectrum, are among legitimate
components of a new regulatory recipe for
communications systems experiencing technological
COnvergence.

The federal government should ensure that laws governing
telecormmunications recognize converging technologies in
a way that preserves and strengthens the ability of local
govermnments to advance community interests.

B. Local Authority

I Electronic Access to Local Government Data

NLC believes local governments have an important role as
collectors and caretakers of vital information about the
people and communities they govern. This information is
a unique resource used by governments to plan and
deliver services and, under state and local guidelines, by
citizens and the private sector to enhance educational,
social and economic objectives.

Federal law or regulation should not require the electronic
availability of public information gathered by municipal
governments.

NLC opposes any federal law or regulation, which would
limit a municipality’s discretion in determining what
information, held by a municipality, should be made
available on-line.

A municipal government should have no legal exposure
under federal law or regulation if a municipality makes
information, which is public under its state law, available
to any member of the public,

To safeguard municipal interests and promote expanded
use of innovative information technologies:

. Municipalities should never be required to
provide data electronically, or in an electronic
format that involves a significant development
cost without reasonable compensation for, at
minimum, the marginal cost of providing the
service. Cities should be allowed to provide
information in the format that is generally
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employed to meet the needs of the municipality,
which may not necessarily be in the form that a
requester desires.

. Municipalities should develop policies and
procedures for the release of public information
that comports with applicable federal and state
freedom of information requests and ensures the
ability of local governments to protect their
communities’ interests and investments, with
regard to information assets.

. Municipalities should work with other local
government organizations and state level
institutions to defeat legislative initiatives to
curtail these essential rights.

2. First Amendment

The National League of Cities should participate as a
“friend of the court”, or as a party, in lawsuits where cable
operators, or other communications and information
services providers, challenge government regulation on
First Amendment or other constitutional grounds. NLC
should encourage the courts to recognize and adopt the
following propositions:

. current cable television distribution facilities are
predominantly a natural monopoly;

. most cable service providers make permanent
and extensive use of the public’s rights-of-way,

. public, educational, and govemmental (“PEG")
access promotes the First Amendment interests
of the public;

. universal service promotes the First Amendment

interests of the public;

. the First Amendment interests of the public and
franchising authorities in assuring programming
diversity and a vigorous marketplace of ideas
outweigh the cable operators’ First Amendment
interest in providing cable service; and

. cable television and other communications
information services are a unique media of
expression that requires a different First
Amendment standard from that applied to the
print medium, but similar to that applied to the
broadcast medium, Further these unique media of
expression are evolving and should be routinely
monitored.

3. Damages Immunity

Some local governments have been threatened with
extraordinary monetary judgments in lawsuits by
communications services operators and providers that
challenge the fundamental right to exercise regulatory
jurisdiction authorized by federal, state or local laws or
regulations.  NLC supports the damages immunity
provisions in the federal cable act. To the extent that local
government damages Immunity provisions are not clearly
set forth in other sections of the Federal
Telecommunications Act of 1996, they should be clarified.

4. Federal/Local Jurisdiction Over Cable and
Telecommunications Services

NLC believes federal jurisdiction should be limited to
matters expressly and unambiguously designated by
statute as federal matters. All other matters should be lefi
to state and local control, and cities should have primary
authority over local and other related intrastate matters.
Federal and state laws and regulations should recognize,
respect and not restrict local government authority.
Municipalities must not be prevented from installing
municipally owned cable or telecommunications systems.
Further, states should not establish limitations on local
regulation which are more restrictive than the limitations
of federal law.

Municipal regulation of cable television is essential for
several reasons: {1) to prevent cable’s misuse of its
predominantly-natural monopoly position; (2} to manage
cable’s use of the valuable and limited public rights-of-
way; (3) to protect consumer interests; (4) to foster public,
educational, and government (“PEG”) use of the system;
and (5) to protect the community’s cable-related needs
and interests for which their rights-of-way are being
occupied.

As authorities exercising police power to promote public
health, safety and welfare, municipalities, should be
responsible for local matters such as:

. management and control of the public rights-of-
way,

. franchise awards, modifications, transfers,
renewals, revocations, enforcement and

administration;

. ownership structure (e.g., municipal or private)
including the extent of public participation and
minority ownership and contracting
opportunities;

. design of telecommunications system facilities,
equipment, and other communications services;
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. promotion of minority and female business
enterprises, equal employment opportunity, and
affirmative action;

. programming diversity in response to community
needs and interests which is consistent with
appropriate constitstional principles;

J ensuring the provision of facilities, equipment
and financial support for PEG  access
organizations;

. consumer protection and enforcement of

meaningful  customer  service  standards,
consumer choice, competitive consumer pricing;

. continuity of service in cases of abandonment or
termunation of franchises;

. prior approval or disapproval of transfers;
. the construction and operation of cable systems;
. the use of municipally-owned/controlled

facilities, including, but not limited to poles &
conduits (and the fees for such use);

. universal, nondiscriminatory service availability
to subscribers;

. the inspection of books and accounts, the
conduct of audits;

. determining the use of franchise fees;

. enforcement of signal quality standards; and

. development of long-range plans, strategies,
policies and procedures for telecommunications
implementation.

5 FCC Authority

The Federal Communications Commission (“FCC”™)
should be barred from regulating or preempting traditional
state and local authority in any area where not expressly
directed to act by federal statute.

6. Franchise Renewals for Cable and
Telecommunications Services

Current federal law contains complex and ambiguous
renewal provisions which favor  incumbent
communications services providers and cable operators,
and it is inconsistent with nommal city franchising
practices. These provisions are difficult for cities to

implement in a manner which protects community needs
and interests and should be deleted entirely or revised.

NLC believes, cable and other related franchise renewals
shouild be handled in accordance with applicable local
law. At a minimum, federal law should be revised to:

. allow franchising authorities to consider
competitive renewal proposals at the time of
renewal and to grant the franchise to a competitor
that will better serve the community, provided
that a franchising authority is not required to
grant an incumbent’s bid;

* provide franchising authorities with broadened
authority to review all elements of the operators
past performance without regard to transfers of
ownership during the franchise term;

. limit administrative and procedural complexities
and establish an “arbitrary and capricious”
standard for judicial review of a franchising
authority’s renewal decision;

. expand the time periods for making a renewal
decision; and

. permit franchising authorities to deny renewal
requests if a cable operator is not in substantial
compliance with material franchise requirements
or has provided inadequate service, regardless of
whether a franchising authority had notice of, or
provided a cable operator notice of, franchise
violations and inadequate service.

7. Franchise Transfers for Cable and
Telecommunications Services

Federal law allows a franchising authority 120 days from
the date of notice to review a transfer request that is
accompanied by information required by the FCC and by
the franchise or state ot local law.

NLC believes neither federal nor state law should limit
franchising authorities’ existing right to disapprove a
proposed transfer upon any reasonable grounds, including,
but not limited to, (a) a finding of past failure to comply
with the franchise; (b) a refusal by the transferee to agree
to reasonable business terms or comply with the terms of
the franchise in the future; or {¢) a finding of economic
non-viability (as reflected in the purchase price and the
economic impact of these acquisition costs on the
community). Federal and state law should not limit a
franchising authority’s ability to collect all information
necessary to fully review a buyer’s qualifications, and
should not place a time limit on such review.
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8 Municipal Planning and Oversight

NLC believes cities must maintain a critical role in
planning and policy-setting for all telecommunications
markets serving customers in local jurisdictions, given the
importance of telecommunications to local infrastructures
and municipal responsibilities as trustees of public
property. In addition, because of the critical importance
of public rights-of-way, municipalities must have
flexibility to manage access to it, and to direct private
providers on related matters including, but not limited to,
maintenance, safeguards, and standards of construction
and occupancy.

Such markets include any technologies related to the
telecommunications services including, but not limited to,
cable television, interexchange carriers (IXCs),
microwave and satellite programming distributors,
wireless communications, teleport facilities, video
dialtone services, alternative or competitive access
providers (sometimes called Metropolitan Area Networks,
Alternative Access Vendors or Alternative Local
Transport Providers), wireless and hybrid communications
services (i.e., MMDS or multichannel multipoint
distribution services, ITFS {instructional televised fixed
services}, DBS {direct broadcast satellites}, PCNs
{personal communications network}, etc.} infrastructure
companies, and local exchange carriers.

In its planning and oversight role, local government
should consider fee and compensation requirements,
facilities, standards, siting and design, service availability,
public rights-of-way availability, and other applicable
local requirements, including franchising requirements,
where appropriate. Such a role should be developed in
conjunction with local government telecommunications
planning and needs analysis.

9. Local Authority Over Programming

NLC believes cities should be permiited to enforce
programming and programming-related requirements
contained 1n franchise agreements including, for example,
the number of channels that must be carried on any tier,
requirements for PEG channel capacity, and a lifeline
service tier requirement, (o the extent consistent with the
U.S. Constitution. (See also Section 7.0 (B} (4
Federal/Local Jurisdiction Over Cable and
Telecommunications Services, 7.0 (B) (11) Equal and Fair
Access.)

10 Local  Authority Over Radio  Frequency
Radiation Emissions

The Federal Govemment should recognize the necessity
of state and local governments to regulate radio frequency
radiation emissions.  Recognizing that the federal

government has established standards for radio frequency
emissions, local governments must be permitted to
evaluate, enforce, and monitor these minimum standards
based upon local needs and interests.

C. Services

I Rate Regulation

a. Defining “Effective Competition” for Cable
Systems:

A cable system should be considered subject to “effective
competition” under federal law and thereby free from rate
regulation if and only if it faces direct and meaningfut
competition. NLC believes such competitors should be
considered to offer “effective competition” only if it is
available to at least 80 percent of the households, and
actually subscribed to by 30 percent of the households in
those portions of the cable community to which the cable
system’s service is also available. Competitors may
include, for instance, telephone companies or their
affiliates, and independent multi-channel video
programming distributors (other than a satellite dish
programming distributor, a satellite master antenna
television (“SMATV”) system, or multi-channel video
programming  distributor using similar technelogy)
offering approximately the same number and type of
programming services.

b. Local Authority:

NLC believes franchising authorities should regulate the
rate and charges for basic and any other communications
or programming services (including charges for cable
installation, equipment, and other related services), except
for programming offered on a per-channel or per-program
basis that is not supported by revenues from
advertisements.

NLC further believes that the manner in which rates and
charges are regulated should be left to local determination.
A state should not preempt the rights of cities to regulate
rates. Federal rate regulations should permit franchising
authorities sufficient latitude to enable all local
circumstances to be taken into account in regulating rates
and should permit a city to apply the rate methodology
(benchmark or cost-of-service) that the city determines
produces the most reasonable rate.

c. FCC’s Role in Cities With Limited Resources:
A city without the resources to regulate rates should have

the right to request the FCC to do so, and the FCC should
not establish as a condition that a franchising authority
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demonstrate that its franchise fees are insufficient to cover
the cost of rate regulation.

d. Rate Structure and Service Options:

NLC believes that all communications systems should
offer a uniform rate structure throughout a franchise area
on a nondiscriminatory basis regardless of whether they
are subject to rate regulation. Uniform rates help ensure
the availability of a minimum level of service to low-
income, handicapped and elderly persons. At the option
of the franchiser, cable operators should be required to
provide lifeline service at regulated rates or to offer
discounts on its services to such persons.

Related, NLC believes that franchise authorities should
work with communications services providers to develop
a tiered-service option plan for consumers. Those options
must be realistic in terms of cost and coverage for both
consumers and providers, with the basic tier option
inclhuding PEG service. When negotiating franchise
agreements, NLC also recommends that franchise
authorities consider the successful 1995 efforts of a
Minnesota franchise authority that secured free cable
installation and universal PEG service to all residents
regardless of subscription to the provider’s service.

€. Rate Complaints:

NLC opposes current federal requirements that restrict the
ability of any individual subscriber from filing complaints
directly with the FCC about expanded basic tier rates.

f. Late Fees for Consumers:

NLC opposes excessive lale payment charges to
consumers by comymunications services providers and
urges the federal government to establish guidelines that
establish fair and reasonable rates. Providers retain
remedies and recowrse to terminate service on repeatedly
delinquent accounts; however, excessive late charges
place a disproportionate financial burden on low- and
moderate-income consumers. In general, NLC feels late
charges per residential customer should not exceed a flat
rate of $1.50 per payment cycle even if the law allows for
a higher fee, and that such fees not be imposed until after
an account is more than 30 days delinquent.

2. Public Access Regquirements

a. Public, Educational, and Government (PEG):

NLC believes federal law should require cable systems
and other multi-channe! video programming providers,
regardless of the means of distribution, to meet PEG
access obligations as determined by franchising
authorities. (See related policy at Section 7.0 (B)4)

Federal/Local Jurisdiction Over Cable, and 7.0 (C)(1)}{d)
Rate Structure and Service Options.)

Federal law should (i) authorize franchising authorities to
require cable system providers and multi-channel video
programming providers to provide both operating and
capital suppert for access facilities, equipment, staffing,
and maintenance at levels sufficient to ensure the viability
of access without any limitations or credits against
franchise fees; (ii) not limit franchising authonties ability
to designate entities to provide access services; and (iii)
continue to provide liability protection wherever a
franchising authority, access entity, or cable operator does
not exercise editorial control over content.

b. Institutional Networks:

NLC also believes telecommmumications policies on the
national, state and municipal levels should encourage and
support cities in the development and operation of
Institutional Networks (“I-Nets”). I-Nets are an integral
part of the local telecommunications infrastructure,
providing valuable alternative video, voice, and data
services to local governments, schools, hospitals, other
public institutions, and the public. Furthermore, they can
serve as a critical gateway to other telecommunications
networks. The creation of innovative services on I-Nets
can be a catalyst for the broader deployment of advanced
telecommunications services within the cormmunity.

1-Nets promote the full and effective use of local networks
while at the same time permitting service providers to
offer important benefits to the community in return for the
use of public rights-of-way.

3 Leased Access to Cable Systems

The FCC is required to establish reasonable rates, terms,
and conditions for cable operators to set aside channel
capacity for programmers seeking to lease such channel
capacity.  These provisions promote the goals of
competition and diversity in programming. The FCC
should require cable operators to make available publicly
a tariff specifying reasonable rates, terms and conditions
for leased access, and permit franchising authorities to
review and approve such rates, terms and conditions. In
the exercise of its authority over leased access, the FCC
should consider the views of the local franchising
authority with regard to community needs and interests.

NLC urges the FCC to (a) require all multi-channel video
programming  distributors  that lease ftransmission
infrastructure from a common carrier, but who themselves
do not own or operate such infrastructure, to pay franchise
fees to the appropriate franchise authority; and (b) classify
such distributors as “cable providers” as defined under
federal law.
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4. Customer Service and Consumer Protection

NLC believes cities should exercise their power to enact
and enforce more rigorous cable customer service
standards than the minimum federal standards in
communities where conditions warrant, and should
recommend additional national standards to the FCC,
where appropriate,

3. Technical, Equipment and Signal Standards

NLC supports federal law that allows municipalities, as
franchise authorities, to include facilities and equipment
requirements in negotiated franchise agreements. NLC
believes federal law that prevents municipalities from
prohibiting, conditioning, or restricting the use of any type
of equipment used by a cable provider or other video
providers should be repealed.

a. Minimum Standards:

NLC supports minimum national signal quality technical
standards established by the FCC and updated periodically
to reflect improvements in cable technology. A
franchising authority may enforce the FCC's standards or
may apply to the FCC for a waiver to impose more
stringent standards. NLC also believes that the FCC must
establish standards to ensure compatibility between cable
system services and consumer clectronics equipment, and
to ensure that cable viewers have access to the same
emergency mformation as is offered by the emergency
broadcast system.

b. Joint Agreement:

The NLC is committed to the positive and cooperative
joint enforcement of the joint agreement on technical
standards concluded in 1992 between the FCC and
representatives of the NLC, NATOA, the U.S. Conference
of Mayors, the National Association of Counties, the
National Cable Television Association and the
Community Antenna Television Association (“Joint
Agreement”), The FCC should consult with all parties to
the Joint Agreement to seek their recommendations for
future revisions, when warranted by changes in
circumstances and in technology.

C. Signal Compatibility:

NLC believes cable television operators, telephone
companies or their affiliates, and operators of other multi-
chanmnel video programming systems should be required to
ensure that their signals are compatible with consumer
electronic equipment, such as television tuners, receivers,
and video recorders, and remote control devices.
Equipment manufacturers should employ cable-ready
technology compatible with cable systems and other

multi-channel video programming systems in television
tuners, receivers and video recorders. Moreover, cable
television subscribers and subscribers to other multi-
channel video programming systems should not be
required to use converter or subscriber terminals which in
any way defeat or otherwise inhibit unreasonably any
normal function of the television tuner, receiver, or video
recorder, other than to interdict those programming
services not desired by subscribers. Such equipment
requirements should be established through an FCC
advisory committee which includes local franchising
authorities, and should take into account technical and
economic feasibility and the cost and benefit to consumers
of compatibility requirements.

6. Must-Carry Requirements

NLC feels that federal “must-carry™ requirements serve
important goals, such as promoting the viewership of
public broadcasting systems and preserving the nation’s
system of free over-the-air broadcast service.

NLC supports federal law that prohibits broadcasters from
using available PEG channels to transmit must-carry
signals without a city’s approval. Such approval should
be obtained in advance of the use of unused PEG channels
and such use of PEG channels should be temporary.
Federal must-carry rules for television broadcast stations
include a retransmission consent provision which permits
television broadcasters to negotiate compensation for
carriage of their signals by cable systems as an alternative
to “must-carry”.

7. Channel Placement and Numbering for Cable

NLC believes cable franchising authorities should
regulate, or reach an agreement with a cable operator, on
the placement and numbering of access channels to better
protect consumers. Franchising authorities should also be
authorized to prohibit any changes in channel assignments
on tiers subject to rate regulation unless approved by the
franchising authority.

Changes in alignment for services not subject to rate
regulation (e.g., pay-per-view and premium programming)
should be preceded by reasonable notice to the franchising
authority and subscribers.

8 Vertical Integration and Concentration of
Ownership
a. Minority Opportunities in Communications:

NLC generally opposes non-competitive broadcast
ownership caps that may facilitate concentrated ownership
by a limited number of individuals. NLC will work to
protect diversity in broadcast ownership which, in tum,
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will premote and protect universal access. More broadly,
NLC urges the communications industry to develop
tangible franchise or related ownership relationships, or
otherwise establish genuine business relationships with
minority and female-owned businesses. (See related
policies at Section 7.0 (B)(4), items (b) and (d),
Federal/Local Jurisdiction Over Cable.)

b. Market Share:

NLC also believes the FCC should limit the percent-age of
households nationwide served by a multi-channet video
programming distributor and its affiliates to not more than
25 percent of the nation’s subscribers. NLC holds that the
FCC should (i) consider whether to impose limits on the
number of subscnbers served by a multi-channel video
programming provider and its affiliates, (ii) restrict the
number of channels on a cable system that can be
occupied by programmers affiliated with the cable
operator, and (iif) restrict cable operators from entering
into exclusive programming contracts and discriminating
among pProprammers.

c. Subsidiary or “Common Carrier’:

NLC supports federal law that allows telephone
companies, (“telcos”) to own and operate cable systems,
“open video systems” services, and similar services. This
promotes increased cornpetition and facilitates innovation,
subject to local cable franchising requirement and
appropriate  regulatory conditions and safeguards.
Through the franchising process, cities must be able to
ensure, among other things, that a local exchange carrier
providing cable service, or a local exchange carrier that
permits others to transmit cable service via its
telecommunijcations facilities or network which crosses
the public rights-of-way, is subject to those franchise-
related requirements that the franchising authority deems
appropriate including, but not limited to: franchise fees;
customer service standards; technical standards for signal
quality; procedures for reviewing requests for transfers of
ownership or control; regulation of rates in areas not
subject to “effective competition”; requirements for
facilities, equipment and services; requirements for PEG
access channel capacity, facilities and support; and
universal service.

d. Non-Integrated Ownership:

If the telephone company’s cable system is not integrated
with its telephone facilities, the system must be franchised
and regulated n the traditional manner as a conventional
cable system. NLC believes the telephone company
should be prohibited from cross-subsidizing its cable
services with revenues received from telephone rate-
payers and should be requited to set up a separate
subsidiary for its cable operations and visa versa. There

should be a strict limit on the number of programming
services carried on the system in which the telco has a
direct or indirect interest. In order to ensure the
development of competitive alternatives to the existing
cable industry, telephone companies should be prohibited
from acquiring existing cable systems, except in
exceptional local circumstances subject to franchising
authority approval (e.g., where a telco may be the only
entity capable of assuming the operation of a poorly
performing or abandoned cable system).

e Integrated Ownership:

With respect to an integrated corporation that provides
both cable and telephone services, a cable franchising
authority — the city, in most cases — should be authorized
through the franchise process to regulate all matters
affecting local community needs and interest including,
for example, consumer protection; customer service; PEG
access; minimum requirements for cable system facilities
and equipment; rate regulation in areas not subject to
effective  competition;  nondiscriminatory  service
throughout a franchise area; and compensation to the
franchising authority through payment of a franchise fee.

f. Technology and Service Linkages:

NLC also believes that telephone companies must provide
access to unaffiliated information service providers at
nondiscriminatory tariff rates, offer switching and related
services on a tariff and unbundled basis, be prohibited by
regulation from discriminating in favor of its own service
offerings, and expand and upgrade its facilities as demand
increases.  This position preserves, and in no way
undermines, the flexibility cities have under federal law to
grant reasonable franchise requests and to consider the
impact of overbuilds on competition in the delivery of
cable television services.

2 Low Power Television and Low Power FM
Radio
a. Support for Low Power Television (LPTV):

NLC believes that federal LPTV policy must promote and
give priority to local govemment and public service
programming, encourage diversity in programming, and
maximize opportunity for local competition among LPTV
stations.

b. Ownership Opportunities:

NLC also encourages LPTV ownership by women and
minorities. Restrictions on trafficking should be
established to preserve minority, female, small business,
and local ownership. (See related policy at Section 7.00
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(C)(8) Vertical Integration and Concentration of
Owmership.)

c. Low Power FM Radio:

NLC encourages the development of low power FM radio
broadcasting service to provide opportunities for new
entrants, including women and minorities into broadcast
ownership. NLC believes that low power FM radie
broadcast programming can address local problems, needs
and interests.

d. Benefits to Consumers:

Further, NLC believes low-power television can increase
audience access to programmming in under-served areas,
enhance competition, and expand media ownership
opportunities for women, minorities, and small businesses.

10. Faimess Doctrine

NLC believes that the federal “fairmess doctrine” and
related doctrines such as the “equal time™” media access
requirement for candidates should be enacted into law and
strengthened by requiring full and effective FCC
enforcement. The “fairness doctrine” was established in
1949 through federal regulation to foster debate on public
issues and ensure the public airing of different points of
view on controversial issues, but it was revoked in 1987
by the FCC.

1. Equal and Fair Access

a. Consumer Access:

Access to affordable universal basic telecommunications
services should be available to all urban, suburban, and
rural areas of the United States. Federal, state, and
municipal govemments, business, and the public should
work together to ensure adequate access.

NLC believes federal, state, and municipal
telecommunications policies should promote reasonable
and affordable access to all public telecommunications
networks offered by any provider {e.g., local telephone
companies, alternate access carriers, cable
communications firms) to assure nondiscriminatory,
untversal service throughout their authorized service
areas.  Lifeline service programs should also be
established and administered at the state and/or local
levels to ensure affordable basic telecommunications
services to qualifying low-income consumers. (See
related Section 7.0 (C)(1)(d) Rate Structure and Service
Options.)

Related, NLC wurges the TFederal Communications
Commissien (FCC) to uphold the concept of universal

access by rescinding rules on FM translator services that
limit (i) revenue-generation options available to translator
stations, and {i1) allowable power output for translators,
thereby limiting program choices available to small and
rural communities.

b. National Comumunications Network:

To foster network use and expansion, there should be a
national telecommunications network consisting of many
service providers competing to provide the best
nondiscriminatory service at the lowest reasonable rates to
persons or entitics seeking services. Moreover, national
and international standards and policies for reliability,
interconnection and interoperability of such networks are
necessary and desirable. Coupled with those reliability,
interconnection, and interoperability standards, locally-
developed regulations should promote and protect the
public health, safety, and interest, especially in connection
with the installation and operation of the physical plant of
those networks, as well as the installation and operation of
subscriber and network terminal equipment physically
installed within the local community.

12, Commingling Service

NLC believes that federal, state and local policies should
support the stimulation of technological innovation and
the development of new services by Bell Operating
Companies (BOCs). However, information services
should be provided only by a telephone company which
provides an integrated communications system, open
access to its facilities at nondiscriminatory and tariffed
rates, and is barred by regulation from discriminating in
favor of its own services.

NLC supports the elimination of telephone equipment
manufacturing restrictions on BOCs, and maintains that
the federal govemment should require that a telephone
company not engage in anti-competitive discrimination
{between itself and another enterprise, or among others)
with respect to any product or service related to the
provision or use of telecommunications service.

13. Spectrum Frequency Allocation

a. General:

The electronic spectrum is the collective term for the
categories off radiation ranging from very low frequency
infra-sonics to very high frequency cosmic rays. While the
electromagnetic spectrum also encompasses infrared,
visible light, ultraviolet, w-rays, and gamma rays the
portions of the spectrum primarily regulated by the federal
government and the chief focus of this policy are those
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covering radio and microwave spectrum which are used
for communications purposes.

The federal government must allocate sufficient
telecommunications spectrum to cities for public safety
use in order to enhance inter-operable communications
among public safety and service agencies, and to ensure
the ability of local governmemts to meet their
responsibilities for public safety and emergency services.
The federal government must also involve cities as it
develops standards for the delivery of emergency
information on cable systems, (See Related Policy at
PSCP 6.06 Public Safety Technologies.)

If federal reallocation of radie spectrum forces a
municipality to change frequencies, channels, or both to
preserve  their  public  safety and  emergency
communications  services, there should be fair
compensation made for transfer costs. Such compensation
should include all costs reasonably incurred by the
municipality, including, but not necessarily limited to new
equipment and infrastructure for broadcasting under a
different frequency, and additional personnel and training.

b. Spectrum Fees:

NLC believes that the federal government should
discontinue its practice of selling the spectrum. The
federal government should instcad lease or rent the
spectrum. This change will allow the federal government
to assure users sufficient time to recover investments and
at the same time provide the federal government the
authority to reallocate this public resource, spectrum, as
technologies and public needs evolve.

Localities must not be preempted from collecting revenue
from consumers of services provided through use of the
spectrum.

Cities do not have the financial resources to compete
equally with the private sector for spectrum space, and
since local government public safety communications are
not revenue producing services, municipalities should be
exempt from any fees imposed by the federal government
for spectrum, or from any system of auctioning for
spectrum space.

NLC opposes the sale of spectrum. Any federal receipts
generated by access to spectrum should be set aside in a
federal trust fund, with protections equivalent to the
highway trust fund. Such funds should be used to finance
communications technology with priority given to:

(1.) payment to state and local government agencies to
address and correct issues of interference between private
spectrum users and public safety communication;

(2.} public safety and domestic security communications;

(3.) creation of a Digital Opportunity Investment trust
charged with promoting and investing in educational and
civic uses of digital technology.

c. Spectrum Management Issues

The federal government should establish a comprehensive
spectrum management master plan that includes input
from all stakeholders, including local govemment, which
provides that:

(1.) any non-governmental user of spectrum should have a
“use of Lose” condition attached to its allocation which
requires the user to return the allocation to the federal
government if not put into use within five years.

(2.) the federal government must establish as the highest
priority for federal spectrum administration guaranteed
“interference-free” interoperable domestic public safety
and defense communications.

(3) enforcement to eliminate “interference” is the province
of the federal government. The federal government must
staff, fund and operate its enforcement and complaint
response functions to ensure prompt resolution of reported
problems.

(40 in order to promote the preceding two objectives, the
federal government should create a system of joint
(collaborative} jurisdiction with state and local
governments to enforce non-interference conditions within
local jurisdictions.

d. Spectrum Allocation for Low Power Television:

NLC urges the Federal Communications Commission
(FCC) to promote universal access by giving priority to
municipalities for government access programming on
low-power channels and radio bands when opportunities
arise to re-allocate and license spectrum space. In
addition, the federal government must provide adequate
spectrum for translator facilities to promote the
availability of “free broadcast” reception wherever
feasible.

e. Instructional Televised Fixed Services:
NLC believes the federal government should require the

licensee/applicant to provide a commitment of community
public service as a prerequisite to any instructional
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televised fixed services licenses, leasing, resale or
granting of broadcast spectrum space.

D. Revenues
I Franchise Fees and Agreements
a. General:

NLC opposes federal limits on the maximum charges a
franchise authority may impose on a service provider
through franchise fees. The current ceiling is 5 percent of
the gross revenues derived from the operation of the cable
system. Given this extraordinary restriction other related
financial and in-kind payments, fees and taxes, should be
exempt from the 5 percent cap unless they are clearly and
unambiguously defined as a franchise fee. Moreover,
federal law should be amended to clarify that costs of
franchising, transfers, renewals, and related out-of-pocket
costs, including consultant and legal costs, are excluded
from franchise fee limitations. In addition, payments
made for, or in support of the use of PEG facilities,
equipment and services, or for institutional networks (I-
Nets) should not be considered franchise fees. NLC also
believes states should not impose restrictions on franchise
fees or their uses.

In addition to owning multi-channel video programming
distribution systems, franchising authorities should
continue to have the right to own, operate, manage or
lease any other voice and data services without a franchise
and in competition with franchised providers of such
services.

b, Fees for Non-Cable Services:

NILC believes there should be no federal or state limitation
on the ability of a franchising authority to impose
appropriate franchise fees for the provision of non-cable
services or the provision of service by any provider of
telecomnmnications services and its affiliates, or multi-
channel video programming distributors using public
property or public rights-of-ways. Moreover, franchising
authorities should be able to assess a franchise fee on all
operations of the franchisee, or any other provider of
cable or any other telecommunications system capacity, as
any such use constitutes a valuable right for which a city
should receive fair compensation.

. Subscriber Bill Itemization:

NLC opposes federal laws permitting cable operators to
itemize franchise fees, PEG access and other franchise
costs. Existing laws should be repealed or, at a minimum,
amended to permit franchising authorities to require the

complete itemization of all costs, including costs
attributable to programming operations and debt service.

NLC believes:

. Franchise fees, PEG access, and other franchise
costs that are iternized should be clarified as a
charge upon the parent operator’s total gross
revenues, and not as an additional charge upon
subscribers.

. Cable operators should be prohibited from
treating such fees or costs as a “pass-through” to
subscribers and thus evade payment on 100
percent of their gross revenues.

. Cable operators should be required to quote rates
inclusive of such fees and costs in all
communications, including advertisements and
other promotional materials.

. The franchising authority should be able to
require that the itemization of such costs be
accurate and appropriate,

d. Multiple Franchises:

NLC believes municipal officials who determine that
competition, better service, and lower rates are possible
and desirable, should permit multiple franchises and
encourage the development of additional viable multi-
channel video programming distribution operations in
their area.

A franchising authority should also be permitted to
consider any issues affecting the local public interest in
cable service including but not limited to, the ability and
willingness to provide service, PEG access requirements
and universal service — in determining whether it is
“reasonable” to deny a franchise request. Moreover, a
franchising authority should have the right to consider the
impact of a franchise decision on competition in the local
marketplace, and deny a franchise request if it would
inhibit competition.

2. Revenues

a. General:

Municipalities must have the authority to design
fees and receive just and reasonable compensation for the
use of public rights-of-ways. In addition, municipalities
must have the flexibility to pursue all revenue options,

b. Revenues from Wireless Services:

2002 Information Technology and Communications

Page 12



