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Dear Counsel:

This is in response to your request for waiver and refund of application
fees in the amount of$225,485.00 paid by General Electric Capital Corporation in
connection with its applications for pro fonna transfer of control ofcertain satellite
space stations and earth stations (File Nos. SAT-T/C-20010522-0041 and SAT-T/C­
200 I 0522-0042).

You assert that the instant applications involve a pro fonna change in
organizational structure to be undertaken in connection with another transaction, already
pending before the Commission, for which fees in the amount of $226,705.00 have
already been paid. You also contend that the pro fonna applications do not raise any
independent legal issues; that, but for timing issues, there would be no need for two
separate applications; that the fee imposed clearly exceeds the expense incurred by the
Commission in processing the application; that the Commission has forborne from
requiring the filing ofpro fonna applications for a number ofother services where, as
here, there is no change in the underlying ownership or control of the licenses that the
Commission has already approved; and that the Commission should, therefore, grant a
waiver of the application filing fees for these pro fonna applications. Alternatively, you
urge that, at a minimum a partial waiver of at least 85%, which is comparable to the
statutory reduction for pro fonna applications in some other services, should be granted
by the Commission.

You further argue that a recent ruling, Lockheed Manin Corporation, 16
FCC Rcd 12805 (2001), was decided incorrectly, but that there are in any event
significant distinctions in the two cases which warrant a different outcome here. In this
regard, you assert that Lockheed involved two separate transfer ofcontrol transactions
covered by unrelated applications filed months apart, with no overlap in time between
the two proceedings; that, in contrast, General Electric filed both a substantive and a pro
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fonna transfer application in connection with a single overall transaction; and that, based
on these circumstances, the Commission should find that a waiver of the fee is
warranted in connection with the filing of a pro fonna ownership change that is directly
related to a substantive transfer ofcontrol of a satellite license that is already before the
Commission. Finally, you note that you are unaware of any situation similar to this one.
Nonetheless, you claim, without supporting citation, that single merger transactions
often involve pro fonna restructuring steps prior to closing, but that applicants are not
required to pay separate fees for each step in the transaction when they are all included
in the initial substantive transfer of control application. According to you, the only
difference here is that General Electric described the pro fonna steps that were
conditions precedent to its substantive transfer in a separate set of applications filed
after, but during the pendency of, the overarching merger applications.

We have fully considered your arguments. In Lockheed the Commission,
however, directly addressed and rejected similar contentions regarding pro fonna
transfers, stating:

there is "no justification in the statute or legislative history for
apportioning fees according to the actual work done on any particular
application."l We also have noted that "processing costs were but one
factor in the rough calculus that resulted in the legislated fees.,,2 Further,
in implementing section 8, we stated that "[i]t is not our intention to make
individualized detenninations of the 'appropriate fee.' Rather, except in
unusual cases in which the public interest requires otherwise, we will
levy the fee as detennined by Congress."3 In addition, unlike in some of
the services in the statutory fee schedule, Congress did not elect to assess
lower fees for pro fonna transfers of geostationary satellites.4 Rather, it
assessed the same fee for all assignments and transfers of these satellite
licenses. Therefore, we shall not use our waiver authority either to make
individualized detenninations ofcosts or to generally lower fees in
circumstances where Congress has chosen not to do so.

16 FCC Rcd at 12807.

Thus, the fact, that General Electric filed a second, pro fonna transfer
application while an earlier substantive transfer application was still pending before the
Commission, provides no basis for relief. Congress has mandated a fee for each
assignment application and the Commission has stated that it will not grant a waiver
under these circumstances. Your further assertion that one fee has been imposed, when
a pro fonna transfer is combined with a substantive transfer in a single filing, is not

1 Establishment ofa Fee Collection Program to Implement the Provisions ofthe Consolidated Omnibus
Budget Reconciliation Act of1985,2 FCC Rcd 947, 949 (1987).
2 Id.

3 Establishment ofa Fee Collection Program to Implement the Provisions ofthe Consolidated Omnibus
Budget Reconciliation Act of1985.3 FCC Red 5987 (1988).
4 See. e.g., 47 U.S.C. § 158(g)(Mass Media ServicesX1.e).
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supported by citation of precedent, but, in any event, is not relevant to the present
situation, where General Electric in fact made two separate filings, each of which
incurred an individual fee. Finally, your contentions about a 85% reduction of the fee
are unavailing as they merely reflect your general disagreement with the statutory fee
schedule. As the Commission stated in Lockheed, its waiver authority "is not intended
to correct for perceived inequalities in the statute itself, but for good cause shown in
individual situations." 16 FCC Rcd 12808. Accordingly, for the reasons set forth
above, your request for waiver of the above-described application fees is denied.

If you have any questions concerning this matter, please contact the
Revenue & Receivables Operations Group at (202) 418-1995.

Sincerely,

r

Mark A. Reger
Chief Financial Officer
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MEMORANDUM OPINION AND ORDER

Adopted: June 13, 2001; Released: June 21,2001

By the Commission:

I. INTRODUCTION

I. The Commission bas before it two Applications for Review, one filed by Lockheed
Martin Corporation (Lockheed Martin) and the other filed by Lockheed Martin Global
Telecommunications, Inc. (LMGT) on behalfofLMGT Astro License, LLC (LMGT Astro)
(collectively, Lockheed), on December 27,2000. Lockheed seeks review ofdecisions ofthe
Office of Managing Director denying Requests for Partial Waiver and Refund ofFees filed by
Lockheed.1 The Applications for Review involve similar situations and issues; therefore we will
address them together: For the reasons discussed below we deny the Applications for Review.

n. BACKGROUND

2. Lockheed Martin applied for and received authority to assign its authorizations to launch
and operate nine Ka-Band Astrolink System geostationary satellites (Astrolink System) to LMGT
Astro, an indirect wholly owned subsidiary ofLockheed Martin.3 LMGT Astro then applied for

~ See letters dated OCtober IS, 2000, from MaIk A. Reger, CbicfFinancial Officer, to Raymcmd G. Bender, Esq.
The ApplicatiOllS for Review present virtually identical arguments; the one difference is that the Loclcheed Martin

Application for Review presents an additiooal argmnent regarding the pro forma IIlItUre of its assignment to LMGT
Astro.
, See File No. SAT-ASG-I990I07.QOOOS (granted Feb. 25,1999).

1
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could incur in processing its applications; Lockheed Martin argues that this is particularly true
since it application involved a pro fonna transfer. We have stated, however, that there is "no
justification in the statute or legislative history for apportioning fees according to the actual work
done on any particular application."" We also have noted that "processing costs were but one
factor in the rough calculus that resulted in the legislated fees.,,13 Furthei, in implementing
section 8, we stated that "[i]t is not our intention to make individualized determinations ofthe
'appropriate fee.' Rather, except in unusual cases in which the public interest requires otherwise,
we will levy the fee as determined by Congress."" In addition, unlike in some ofthe services in
the statutory fee schedule, Congress did not elect to assess lower fees for pro forma transfers of
geostationary satellites.'s Rather, it assessed the same fee for all assignments and transfers of
these satellite licenses.' • Therefore, we shall not use our waiver authority either to make
individualized determinations ofcosts or generally to lower fees in circumstances where
Congress has chosen not to do so.

6. Lockheed also argues that the Office ofManaging Director should have addressed in the
waiver process the disparity between the higher fees Congress set for assignment ofgeostationary
satellite systems and the lower fees for assignments of non-geostationary satellite systems." For
example, Lockheed Martin argues that it should not have to pay fees of$57,51 0.00 to accomplish
an internal restructuring, when an applicant in the non-geostationary satellite system service
would pay only $8,810.00 for an assignment involving a third party.18 Lockheed further argues
that reducing the instant geostationary satellite application fees would p,reserve and promote
competition among all providers ofsatellite communications services. •

7. Lockheed's arguments do not justify a waiver. Congress set the application fee for
assignment of non-geostationary satellite systems per request, rather than per satellite.2

• Thus,

however, specifically deah with a fee assessed by the agency IDlder the Independent Office Assessment Act (lOAA)
(now c:odified at 31 U.S.C. § 9701). SS4 F.2d at 1096. The Supn:me Court had held that the statutoty language and
intent ofCongress in the IOAA was to require agencies assessing fees IDlder the IOAA to base such fees on the value
to recipients, and the Court ofAppeals for the District ofColumbia Circuit thus analyzed the IOAA fees at issue
WIder that standard. SS4 F.2d at 1097. The fees at issue in the instant matters, however, were not established IDlder
the IOAA, but rather are fees specifically set by Congress.
12 Establishment ofa Fee Collection Program to Implement the Provisions ofthe Consolidated Omnibus Budget
Reconciliation Act of1985,2 FCC Red 947, 949 (1987).
13 Id.
14 Establishment ofa Fee Collection Program to Implement the Provisions ofthe Consolidated Omnibus Budget
Reconciliation Act ofI985, 3 FCC Red 5987 (1988).
1S S4e, e.g., 47 U.S.C. § IS8(g)(Mass Media ServlcesXl.e).
16 Id., § IS8(g)(Common camer ServicesXI6.c).
17 Loclcbeed Matlin Application for Review at 6-8; LMGT Application for Review at 6-8.
18 Loc:kheed Martin Application for review at S; LMGT Application for Review at S.
~: Loc:kheed Martin Application for review at 10; LMGT Application for Revi~ at 9.

47 u.S.C. § IS8<BX22Xc).

3



Federal Communications Commission FCC 01-189

Lockheed essentially is reiterating the argument, which we have rejected, that the Commission
should not collect the statutory application fees in this matter because the applicant does not
believe they represent the costs the Commission will incur in processing the individual
application. After careful review ofthe issues raised in the Application f.9r Review, we therefore
do not find any basis for modifying the decision ofthe Office of Managing Director denying
Lockheed's Request for Partial Waiver and Refund ofFees.

IV. ORDERING CLAUSES

ACCORDINGLY, IT IS ORDERED that the Applications for Review, filed on December 27,
2000, by Lockheed Martin Corporation and Lockheed Martin Global Telecommunications, Inc.
ARE DENIED.

FEDERAL COMMUNlCAnONS COMMISSION

Magalie Roman Salas
Secretary

5
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In the Matter of

GENERAL ELECTRIC
CAPITAL CORPORATION

Applications for Consent to
Pro Forma Transfer of Control

To: The Mana~ngDirector

Before the
FEDERAL COMMUNICATIONS COMMISSION

VVashington,D.C.20554

REQUEST FOR WAIVER AND REFUND OF FEES

Pursuant to Section 8(d)(2) ofthe Communications Act of 1934, as

amended (the "Act"), 47 U.S.C. § 158(d)(2), General Electric Capital Corporation

("GE Capital" or the "Applicant"), by its attorneys, hereby requests a waiver and

refund of the $225,485 processing fee for its above-captioned applications for

consent to the pro forma transfer of control of certain satellite space stations and

earth stations (the "Pro Forma Applications" or "Applications").

The Pro Forma Applications relate to a transaction which is already

pending before the Commission and for which fees in the amount of $226,705 have

already been paid. The Applications involve a pro forma change in organizational

structure to be undertaken in connection with the primary transaction, and do not

raise any independent legal issues for the Commission's consideration. As a result,

--_.._--
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Under these circumstances, retention by the Commission of the fee

amount paid by GE Capital would effectively constitute a double payment of fees for

the overall transaction (making a total charge of nearly half a million dollars) and

would be inconsistent with the statutory plUpose of the application processing fee

requirements.

BACKGROUND

The Pro Forma Applications propose a simple change in the ownership

of GE Subsidiary, Inc. 22 ("GE Sub·22j, which is the indirect parent of GE

American Communications, Inc. r'GE Americom'') and Columbia Communications

Corporation ("Columbia").l A new intermediate entity is being inserted into the

ownership chain between GE Sub·22 and GE Capital. This change is directly

related to the proposed merger transaction pursuant to which GE Sub-22 will

become a wholly-owned subsidiary ofSES Global S.A. ("SES Global"). See File Nos.

SAT-T/C-20010402·00030 et aZ.

Specifically, in preparation for the merger transaction with SES

Global, a new entity has been incorporated pursuant to the laws of Gibraltar, GE

Capital Luxembourg Holdings Limited r'Newco"). Newco is a wholly·owned

subsidiary of CFE, Inc. ("CFE"), which currently holds 100% of the common stock of

GE Sub-22. CFE plans to transfer approximately 74.6% of the common stock of GE

1 GE Americom holds space station, earth station, and microwave licenses and
Section 214 authorizations, and Columbia is a space station licensee. GE Americom
and Columbia will continue to hold their licenses and authorizations subsequent to
the proposed pro forma transaction.

2

-- ------------------
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Sub-22 to Newco. CFE and Newco are both indirect wholly-owned subsidiaries of

General Electric Company ("GE~). Upon closing of the transaction with SES Global,

CFE and Newco will each receive a portion of the compensation paid to GE in

exchange for their shares of GE Sub-22.

These changes in the ownership structure of GE Sub-22 are clearly pro

forma. GE Sub-22 is today and will remain an indirect wholly-owned subsidiary of

GE. There will be no change in the ultimate ownership and control of GE Sub-22,

GE Americom, or Columbia. As noted above, GE Americom and Columbia will each

continue to hold their current licenses and authorizations.!

Pursuant to the fees specified in the International Bureau's Fee Filing

Guide, GE Capital has submitted processing fees for the Pro Forma Applications in

the amount of $225,485. The International Bureau's Fee Filing Guide does not

differentiate between applications for substantial changes in control and pro forma

applications. As a result, payment of this amount is required even though the

Applications will require very little processing by the Commission, and even though

GE Americom and SES Global have already paid another $226,705 in processing

2 Furthermore, this pro forma transfer of control of GE Americom and
Columbia raises no issues under Section 310(b)(4) of the Communications Act.
Newco is controlled by U.S. citiz;ens and wholly-owned by a U.S. corporation. Under
these circumstances, if the Commission were to conduct a home market analysis, it
must conclude that the home market of Newco is the U.S. See, e.g., Market Entry
and Regulation ofForeign-Affiliated Entities, 11 FCC Red 3873, 3951-3952 (1995);
AT&T Corp. and £Oral SpaceCom Corp., 12 FCC Red 925,927-928 (Int'! Bur. 1997).

3
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fees for the applications for consent to the transfer of control of GE Americom and

Columbia to SES Global.3

I. WAIVER OF THE FEE REQUIREMENT IN THIS CASE
AVOIDS AN INEQUITABLE DOUBLE PAYMENT

The circumstances here provide a strong public interest justification

for waiver of the processing fees GE Capital has paid. As discussed above, the Pro

Forma Applications are directly related to the larger merger transaction involving

SES Global that is already being considered by the Commission. The text of the

application for the transfer ofcontrol of GE Americom and Columbia to SES Global

discusses the insertion of Newco into GE Sub-22's ownership chain.' Thus, this

minor ownership change is already being considered by the Commission in the

context of its evaluation of that larger transaction.

But for a timing issue, there would be no need for separate

applications addressing this pro forma change in the ownership structure - it could

simply be addressed as part ofthe Commission's action on the SES Global merger.

However, in order to facilitate the larger merier transaction as structured by the

parties, it is necessary that the transfer of a portion of GE Sub-22's common stock to

Newco take place in advance of the closing of the SES Global transaction. Given the

potential application processing time for the merger application, GE Capital decided

3 See Attachment A.

4 Application for Consent to Transfer of Control, File Nos. SAT-T/C-20010402.
00030 et aZ., at 7 & n.lO (filed Apr. 2, 2001).

4
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it was more prudent to file these separate Pro Forma Applications rather than

incorporate the request f~r authority for the pro forma changes into the merger

applications directly (as it could have). Again, however, the Pro Forma APplicati~

are integrally related to the pending SES Global merger and raise no material

issues requiring separate consideration by the Commission.

As noted above, GE Capital and SES Global have already paid

substantial application processing fees in the amount of $226,705 in connection

with the applications for consent to transfer of control of the GE Americom and

Columbia licenses and authorizations to SES Global.6 The parties did not request a

waiver of any part of that application fee amount. The Pro Forma Applications

represent a minor change in the ownership structure of GE Americom and

Columbia that is a small but necessary step in the completion of the larger proposed

merger. Effectively, then, the Commission has been paid twice for changes directly

related to the same ultimate transfer ofcontrol and involving the same set of

licenses.

The Commission has the statutory authority to waive application

processing fees "in any specific instance for good cause shown, where such action

{; The amount paid for the applications relating to the SES Global transaction
is somewhat higher than the amount paid by GE Capital for the pro forma
Applications because no filing was necessary for the pro forma transfer of control of
GE Americom's Section 214 authorizations or microwave licenses pursuant to the
forbearance policies discussed below.

5
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would promote the public interest."1 The purpose of application processing fees is to

cover the costs associated with processing applications. According to Section 8(e) of

the Act, application fees are intended to "reimburse the United States for amounts

appropriated for use by the Commission in carrying out its functions under this

Act." Fees that the Commission imposes on applicants should bear a reasonable

relation to the expense incurred by the. Commission in processing the application.

In National Cable Television AS8ociation v. FCC, the D.C. Circuit held that "a 'fee' is

a payment for a special privilege or service rendered, not a revenue measure. If the

'fee' unreasonably exceeds the value of the specific services for which it is charged it

will be held unlawful."?

Here, the amount of the payment required in connection with the

Applications clearly exceeds the applicable costs or the value ofthe services

rendered. As noted above, the facts of this transaction are already before the

Commission as part of the SES Global merger. Furthermore, like other pro forma

transfers of control, this transaction does not raise substantive issues for the

Commission's consideration. In the case of a pro forma transfer of control, no actual

transfer of ultimate control occurs. The Commission has forborne from requiring

the submission ofpro forma applications for a number of services, finding that

"approval ofpro forma assignments and transfers is not needed because such

I 47 U.S.C. §158(d)(2); see also 47 C.F.R. §1.l117(a) ("fees ... may be waived or
deferred in specific instances where good cause is shown and where waiver or
deferral of the fee would promote the public interest").

? 554 F.2d 1094, 1108·09 (D.C. Cir. 1976).
6
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transactions, by their nature, do not change the underlying ownership or control of

licenses that the Commission has already reviewed and approved:'s Such

transactions are "considered presumptively in the public interest because no

substantial change of control is involved." Id.

Because pro forma applications raise no substantive issues for the

Commission's consideration and generally require only brief examination by the

Commission, the Commission does not incur the same costs in processing pro forma

applications as it does for substantive transfer of control applications. Pro forma

applications do not go on public notice and consume little processing time by the

Commission's staff. The amount of Commission resources required to consider such

applications is negligible as compared to substantive applications.

As noted above, the Commission has decided to forebear from requiring

the filing of applications or payment of any processing fee for some services. For

example, under § 63.24 of the Commission's Rules, the pro forma transfer of

Section 214 authorizations does not require prior Commission approval, and thus no

fee is required. Likewise, under § 1.948(c), the pro forma transfer or assignment of

a wireless license involving a telecommunications carrier does not require prior

Commission approval, and thus requires no fee. However, filing ofpro forma

applications continues to be required for space station and earth station licensees,

8 In re Federal Commun.ications Bar Association.~ Petition for Forbearan.ce,
Memorandum Opinion and Order, 13 FCC Red. 6293, at 1118 (1998).

7
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and these applications are subject to the same filing fee requirements as are non-

pro forma assignments and transfers.

Some parties have suggested that the Commission similarly should

streamline the pro forma application process for satellites.' But in any event, a full

refund of the $225,485 in fees paid by GE Capital clearly is warranted here. This

transaction is already being considered by the Commission pursuant to applications

for which fees of $226,705 have already been paid and requires no separate analysis

whatsoever. In these circumstances, retention by the Commission of the fee

payment for the Pro Forma Applications would result in GE Capital being charged

twice for changes occurring as part of the same transaction. The Commission

should therefore grant a waiver of the processing fee requirements for the Pro

Forma Applications.

II. AT A MINIMUM, THE COMMISSION
SHOULD GRANT A PARTIAL WAIVER

At a minimum, if the Commission does not order a full refund it should

grant a substantial partial waiver of the processing fees for these Applications to

brini the fees more in line with the Commission's costs. The Commission has clear

authority to grant a fee reduction. For example, the·Office ofthe Managing Director

reduced the fees for an application for authority to modify the Astrolink satellite

11 See, e.g., Comments of the Satellite Industry Association to the Secondary
Markets Notice ofProposed Rulemaking in WT Dkt. No. 00·230, at 6·8 (Feb. 9,
2001); Comments ofLoral Space & Communications Ltd. to the 2000 Biennial
Regulatory Review, IB Docket No. 00-248 (March 26, 2001).

8
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system from $72,030 to $5,000 (a payment ofless than seven percent of the

originally assessed amount), because it determined that "the fees contained in the

Fee Schedule bear scant relationship to the resources required to process [the

application)."lo

In other services in which the Commission continues to require the

submission of applications for pro forma transfers of control and assignments, the

Commission at least provides for a fee structure that recognizes that pro forma

applications do not impose the same processing costs on the Commission staff as

applications for substantial transfers of control. For example, licensees of

commercial broadcast stations (television stations and AM and FM radio stations)

are required to pay $755 for applications for consent to a nOll-pro forma transfer of

control or assignment, while the fee for pro forma transactions is only $110. The

discounted fee for pro forma applications, which represents slightly less than 15% of

the fee for "long form" transactions, is appropriate because of the lower average

processing time for pro forma applications.

If the Commission does not order a full refund here, it should at least

refund a substantial portion of the fees paid by GE Capital for these pro forma

Applications. The fee structure applicable to mass media services clearly supports

reducing the $225,485 payment GE Capital submitted by at least 85%. There is

simply DO justification for the Commission to retain GE Capital's full payment

under the circumstances here.

10 See Letter from Marilyn J. McDermett to James F. Rogers, April 11, 1994.
9
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-

CONCLUSION

The Applications do not raise any material issues for the Commission's

consideration and relate to a larger transfer of control that is already pendiDg

before the Commission. As a result, the processing ofthese Applications will not

impose significant costs on the Commission, and a strict application of the fee

structure would result in GE Capital being charged twice for changes related to a

single transaction. GE Capital therefore respectfully requests that the Commission

exercise its statutory authority to waive all or a substantial part ofthe amount GE

Capital has paid to cover the required processing fees for the Applications.

Respectfully submitted,

General Electric Capital Corporation

~/ c....:... /7 1'6/
By: .-..C_(,.-__-:--:...;"f'.Y-'-::- _

Peter A. Rohrbach
Karis A. Hastings
David~ McGraw
Hogan & Hartson L.L.P.
555 Thirteenth Street, N.W.
Washington, D.C. 20004
(202) 637-5600

May 29,2001

10
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PUTNU

(202) 637·6631
?AROHUACH~HHLAW.COM

BY HAND DELIVERY

HOGAN &HARTsON
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WASHINGTON. DC 20004-1109

TEL (202) .,7·5600
FAX (202) 657-5910

Mr. Andrew S. Fishel
Managing Director
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554

Re: Request for Waiver and Refund of Fees Paid for
Applications for Consent to Pro Forma Transfer of
Control of GE American Communications, Inc. and
Columbia Communications Corporation,
File Nos. SAT-T/C-20010522-00041100042;
SES-T/C-20010522-00959;
SES-T/C-20010522-00961100966 &
ISP-PDR·20010522-00029

Dear Mr. Fishel:

General Electric Capital Corporation ("GE Capital") hereby
supplements its above·referenced Request for Waiver and Refund of Fees, filed
May 29, 2001 ("Waiver Request"). In particular, GE Capital wishes to point out
significant differences between the facts presented in the instant case and the
circumstances that were before the Commission recently in Applications of
Lockheed Martin Corporation and Lockheed Martin Global Telecommunications,
Inc., FCC 01·189 (reI. June 21, 2001) ("Lockheed Martin").

BACKGROUND

In the Waiver Request, GE Capital seeks a refund of the $225,485
processing fee it paid for applications seeking consent to the pro forma transfer of
control of space station and earth station licenses. As GE Capital explained, the pro
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forma transfer involved a minor change in organizational structure directly related
to its larger merger transaction with SES Global S.A. (USES Global"), a substantive
transfer of control currently pending before the Commission for which fees in the
amount of $226,705 already have been paid. The pro forma transaction presented
no independent legal issues requiring Commission consideration. GE Capital
argued that retention of the pro forma fees in this case would effectively constitute
an unfair double payment. Waiver Request at 1-2.

The Lockheed Martin decision also involved a request for waiver of fees
relating to transfers of satellite authorizations. Lockheed Martin had argued that
the fees associated with the transfers did not reflect the Commission's processing
costs. Lockheed Martin requested that the Commission consider two options for
reducing the fees to be more consistent with the applicable costs. First, the fees
could be reduced to $8,810 for each transaction, an amount that corresponds with
the fee for transfers of nongeostationary satellite systems. Second, the fees could be
calculated on a per orbital location, rather than a per satellite basis. See Lockheed
Martin at , 2.

The Commission rejected Lockheed Martin's request for fee reductions,
refusing to recalculate the fees either on a per system or per orbital location basis.
The Commission noted that application fees were set by Congress. [d. at , 5. The
Commission cited its previous determination that it would not "make individualized
determinations ofthe 'appropriate fee.' Rather, except in unusual cases in which
the public interest requires otherwise, we will levy the fee as determined by
Congress." Id., quoting Establishment of a Fee Collection Program to Implement the
Provisions of the Consolidated Omnibus Budget Reconciliation Act of 1985,3 FCC
Red 5987 (1988).

GE Capital believes that the different facts of GE Capital's Waiver
Request clearly make this just such an "unusual case," requiring a different
outcome here. Waiver of the fees paid by GE Capital for the pro forma applications
is necessary to avoid an inequitable double payment of fees for a single overall
transaction.

_. __._-
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DISCUSSION

GE Capital wishes to be clear as to the nature of its fee waiver request,
and how it differs from the situation presented in the Lockheed Martin matter.\

GE Capital is not seeking a refund of any of the $226,705 in fees
already paid in connection with its pending merger transaction with SES Global.
Under the merger transaction, GE Capital was required to pay twenty·nine times
the $6,670 space station transfer of control fee simply because its two subsidiaries
hold twenty-nine space station authorizations (in addition to substantial additional
fees based on other licenses they held). We recognize that the amount oftime and
effort that must be expended by Commission staff in considering a transfer
application may vary somewhat based on the complexity of the underlying
transaction. However, the number of satellite authorizations held by a company
has no significant impact on the costs incurred to process an application for consent
to transfer control ofthat company. That said, GE Capital has not challenged the
per satellite fee in the context of its pending substantive merger application. It has .
paid twenty·nine times the per satellite transfer fee, and considers that matter
final.

However, GE Capital does view as unjust the assessment ofyet
another $225,4852 in fees for a pro forma application that is directly related to the
substantive transfer of control application that already is pending. The Lockheed
Martin case involved two separate transfer of control transactions covered by
unrelated applications filed months apart, and addressed in two different fee refund
requests - although the Commission chose to consider applications for review

For the record, GE Capital contends that the Lockheed Martin decision is
decided incorrectly, including but not limited to the Commission's refusal to adjust
fees for stand·alone pro forma transfer of control applications of satellite companies.
GE Capital's Waiver Request already sets forth our position on this matter. The
purpose of this Supplement is to address fundamental distinctions between this
case and the circumstances at issue in the Lockheed Martin decision.

~ The minor difference from the prior fee reflects an intervening change in the
number of earth station licenses held by the company.

- - -------------------------------
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concerning the two requests together for purposes of the order. In contrast, GE
Capital filed both a substantive and a pro forma transfer application in connection
with a single overall transaction. The pro forma restructuring was occasioned by
and directly linked to the substantive transfer of control that will occur as a result
of the SES Global merger. The narrative section of the transfer application filed for
that merger explicitly discussed the pro forma change. The pro forma transaction
presented no new issues for the Commission's consideration. In fact, but for timing
considerations, GE Capital could have sought approval of both the pro forma and
the substantive transfer of control in a single set of applications.

It would be particularly unfair under these special circumstances to
force GE Capital to incur a double fee payment, pushing total fees for this
transaction to half a million dollars. To avoid such an inequitable outcome, the.
Commission should find that where a pro forma change is directly related to a
substantive transfer of control of a satellite licensee that already is before the
Commission, waiver of the fee covering the pro forma transaction is justified. This
result is consistent with the public interest and the Commission's statutory
mandates in administering the processing fee system.3

GE Capital recognizes that the application processing fees were
adopted by Congress. However, Congress also expressly authorized the Commission
to "waive or defer payment of an application fee in any specific instance for good
cause shown, where such action would promote the public interest." 47 U.S.C.
§ 158(d)(2). The Managing Director has previously used this discretion to reduce
the fee amount collected upon a finding that "the fees contained in the Fee Schedule

3 Alternatively, for the reasons set forth in the Waiver Petition, the
Commission should grant a waiver of the pro forma fees to reflect the minimal
burdens that such applications actually place on the Commission. Indeed, any
other result would create a competitive inequity given that competing NGSO
satellite companies and terrestrial telecom companies may engage in pro forma
changes either on a notice basis without fees, or under much lower pro forma fee
structures. Again, however, this Supplement focuses on a more narrow basis for
waiver that is fully consistent with the Lockheed Martin decision.

- _._-----------------------
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bear scant relationship to the resources required to process" the application. 4 If the
Commission's statutory waiver authority means anything, GE Capital submits that
it must be applied in this instance to avoid double payment of fees in the context of
a single transaction, especially where the total amount of the fees is so great.

Grant of a fee waiver under these very limited circumstances would
permit the Commission to address what would otherwise be a significant inequity.
The instant case presents the Commission with special facts that warrant special
relief. Few if any similar satellite application cases will arise with both substantive
and pro forma applications for a single transaction. Moreover, grant of a waiver
here on these terms would be consistent with the Lockheed Martin decision, which
dealt with two separate transfer proceedings, as discussed above.

For the foregoing reasons, and those presented in the Waiver Request,
GE Capital respectfully requests a waiver and full or partial refund of the
processing fees for the pro forma applications. Please address any questions
regarding this matter to the undersigned.

Respectfully submitted,

Peter A. Rohrbach
Karis A. Hastings &. 31 - )~Go -:
Counsel for General Electric Capital
Corporation

cc:

4

Jennifer Gilsenan
JoAnn Lucanik
Claudette Pride

See Letter from Marilyn J. McDermett to James F. Rogers, April 11, 1994.

---------------------------
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BY HAND DELNERY

Mr. John Riffer, Esq.
Office of the General Counsel
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554

Re: Request for Waiver and Refund of Fees Paid for
Applications for Consent to Pro Forma Transfer of
Control of GE American Communications, Inc. and
Columbia Communications Corporation,
File Nos. SAT-T/C-20010522-00041/00042;
SES-T/C-20010522-00959;
SES-T/C-20010522-00961100966 &
ISP-PDR-20010522-00029

Dear Mr. Riffer:

COLUMBIA SQUARE

555 THIIlTEENTH STIlEET. NW

WASHINCTQN, DC _1109

TEL (202) 657-&600

FAX (202) 657-5910

WWW.HHlAW.CON

Enclosed on behalf of General Electric Capital Corporation ("GE
Capital'') are additional materials relating to GE Capital's above-referenced
Request for Waiver and Refund of Fees, filed May 29, 2001 ("Waiver Request") and
supplemented on August 10, 2001 ("August Supplement"). Specifically, we have
enclosed for your files copies of the underlying applications for authority for the pro
forma transfer of control of space station and earth station licenses that are the
subject of the Waiver Request. We have also enclosed a copy of the related
applications for authority for the substantive merger transaction with SES Global
SA ("SES Global").

As we have explained, the pro forma transfer of control refl
minor change in ownership structure that was directly related to the m
transaction with SES Global. At the time the pro forma transfer appli
filed, the applications relating to the merger were already pending befo
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Commission, and fees in the amount of $226,705 had already been paid with respect
to those applications. GE Capital has not sought any reduction or waiver of the fees
paid for the SES Global merger applications.

However, GE Capital requested a full or partial waiver of the
additional $225,485 processing fee it paid for the pro forma applications due to the
unique circumstances presented by this proceeding. These circumstances make GE
Capital's request factually distinguishable from the situation before the
Commission recently in Applications of Lockheed Martin Corporation and Lockheed
Martin Global Telecommunications, Inc., FCC 01-189 (rei. June 21,2001)
("Lockheed Martin").

The crucial difference is that the Lockheed Martin case involved refund
requests for fees paid in two separate and unrelated proceedings; in contrast, GE
Capital is seeking a refund only in conjunction with fees paid for a set ofpro forma
applications that were directly related to and occasioned by the single SES Global
merger transaction. Thus, two fee payments were appropriate in the Lockheed
Martin case, but only one should be charged to GE Capital here.

Specifically, in Lockheed Martin, a pro forma assignment of space
station licenses was filed and granted. l Then, several months later, the licensee
sought authority for a substantive assignment of the licenses.2 There was no
overlap in time between the two proceedings. The proceedings and transactions
were not interrelated. They simply involved the same set of licenses.

In contrast, as noted above, GE Capital filed the pro forma
applications here for reaSOns directly related to implementation of the SES Global
merger. The pro forma change was a key step in preparation for closing the merger.
The pro forma applications were filed and decided while the substantive transfer of
control applications were pending before the Commission and specifically cross-

See File No. SAT-ASG-19990107-00008 (granted Feb. 25,1999).

2 See Application of LMGTAstro Licensee, Assignor and Astrolink
International, LLC, Assignee, 15 FCC Rcd 21777 (Sat. & Radiocomm. Div. 1999).
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referenced the merger applications to which they were linked.3 Furthermore, the
pro forma applications raised no independent legal issues for the Commission to
consider.

Thus, the Lockheed Martin decision is distinguishable for the core
reasons noted above. It involved two proceedings; here there is only one.
GE Capital believes that it is therefore entitled to a full or partial fee waiver as a
matter of equity, and that grant of relief here is consistent with the Commission's
statutory mandate to waive fees upon a demonstration of good cause and in order to
promote the public interest. See 47 U.S.C. § 158(d)(2).

Equity is all the more important given the size of the fees here. Fee
relief will permit the Commission to avoid what in effect is a double charge for
fees - raising the total amount of fees paid to nearly half a million dollars - for'
applications related to a single transaction.4 GE Capital only is requesting a
narrow ruling on these unique facts. The Commission should determine that a
refund is appropriate where, as here, a pro forma ownership change is directly
related to a substantive transfer of control of a satellite licensee that already is
before the Commission. We are not aware of any similar case to this one.6

3 See Exhibit A of Pro Forma Applications, File Nos. SAT·T/C·20010522·
004110042 et aZ.

4 GE Capital continues to believe that Lockheed Martin was wrongly decided to
the extent that it declined to grant fee relief for pro forma transfers and
assignments of satellite authorizations despite the fact that such proceedings
require a small fraction of the Commission resources necessary to process
applications involving substantive transfers of control or assignments. See August
Supplement at 3 n.l. However, the Commission need not revisit that issue here.

6 Single merger transactions often involve pro forma restructuring steps prior
to closing. Yet applicants are not required to pay separate fees for approval of each
step in the transaction when they are all included in the initial substantive transfer
of control application. The only difference here is that GE Capital described the pro
forma steps that were conditions precedent to its transfer of GE Americom and

---- --------------
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For the foregoing reasons, and those presented in the Waiver Request
and August Supplement, GE Capital respectfully requests a waiver and full or
partial refund of the processing fees for the pro forma applications. Please address
any questions regarding this matter to the undersigned.

Respectfully submitted,

Peter A. Rohrbach
Karis A. Hastings
Counsel for General Electric Capital
Corporation

Enclosures

ccs (w/o encl.):
Andrew Fishel
Mark Reger
Jennifer Gilsenan
JoAnn Lucanik
Claudette Pride

Columbia in a separate set of applications filed after, but during the pendency of,
the overarching merger applications.

------------------




