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SUMMARY

The Commission should 110t expand the list of the "largest 100 MSAs" to include

the combined MSAs (CMSAs). By modifying the list of largest 100 MSAs in which

carriers mllst olIer local number portability (LNP), the Commission imposed an LNP

obligatioll on prevlOus]y unaffected carrier.:;. It did so WIthout prior notice or opportunity

for comment, and less than eleven months before the LNP implementation date for

CMRS carriers.

The Commisslon also should 110t require carriers to implement LNP capability

inside the Lop 100 MSAs absent a carrier request for portability. Maintaimng the

requirement or a request will ensure that the substantial burdens of compliance ;;tre nul

imposed where there will not be a corresponding competitive benefit.

Roth of these proposed rule changes \vould expand the scope of the LNP

obligation beyond what is necessary to ensure the competitive henefits of LNP. In

addition, these changes would have a dispropOJ1lOnate impact on smaller carriers such as

Westem Wireless that lack a large subscriber base over which to spread the costs ofLNP

Imp lemcnta1ion.
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BEFORE TilE
FEDERAL COMMUNICATIONS COMMISSION

WASIIINGTON, D.C. 20554

In the Matler of )
)

Numbering Resource Optimization )
)

Implementation of the I.oeal Competition )
Provisions ufthe TeJecommul1Ications Act of !lJ()6 )

)
Telephone Number Portabilily )

CC Docket No. 99-200

CC DockGt No. 96-98

CC Docket No. 95-11 (j

COMMENTS OF WESTERN WIRELESS CORPORATION ON THE
THIRD ORDER ON RECONSl1JHRATIONFIJRTHER NOTICE OF PROPOSED

RULEMAKING

Western Wireless Corporation ("Western Wireless") herehy suhmits these

Comments on the Commission's further notice of proposed rulemaking in the above-

captioned proceeding. l Western WIreless opposes the redefinition of the areas in which

carriers must Implement the local number portability ("LNP") and pooling requirements.

I. INTRODUCTION AND BACKGROUNI)

Western WIreless is a leading provider of cellular lelecommunications services in

the western United States. The Company holds cellular licenses m 88 RSAs and 18

MSAs, wIth over one million conventional cellular customers and several thousand

wireles::i local loop customers. The rural nature of Westem Wireless' service area is

Numbering Hesource Optimization. Implementation ofthe Local Competition
Provisions oj'the Telecommunications Aet rI/996, Telephone Numlwr PortahUity,
Third Order on Reconsideration in CC Doeket No. 99-200, Third Further Notice or
Proposed Rulemaking in CC Docket No. 99-200, and Second Further Notice of
Proposed Rulcmaking in CC Docket No. 95-] 16, FCC 02-71 (reI. March 14,2(02)
("Third Reconsideration Order and FNPRM").



reflected by the tact that the Compnny's service area has an average population density of

less than eleven people per square mile.

In its comments III the CMRS L\lP rorhearance proceeding, Westem Wireless

explained that the cost o1'implementing LNP has a disproportionate impact on rural

CMRS carriers with little, l1'any, countervailing puhlic interest benefits? In these

comments, Western Wireless realTirrns its position that tbe costs of implementing LNP

outweigh any benefits and responds to the discrete issues raised in the Third

Reconsideration Order and F1':PRM. SpecJt"lcally, Weste111 Wireless argues that the

Commission: (1) should not change Its definition of the "largest 100 Metropolitan

Statistical Areas (MSAs), and thus should not 111clude the Combined Metropolitan

Statistical Areas (CMSAs) In the C0I1l11l1ssion 's list of top 100 MSAs, nor allow the

states to do so; amI (2) should mal11tain its earlier holding that LNP should not be

reqUlred of all carriers within Lhc largest 100 MSAs unless they have received a specific

request from another carrier to provide LNP.

The 1996 Act requires LECs to o11cr. "to the extent technIcally feaslble, number

portability' 111 accordance with requirements prcscribed by the FCC:,J ['he Com1l11ssioll

required wircline carriers in the largest 100 MSAs that have received requests from

another camer to provide LNP pursuant tu a phased implcmentation schedule spread over

five quarters, which ended on DGccmber 31, I()()g."" l:3eginning January 1, 1999,

2

J

Rcply Comments ofWestel11 Wireless Corporation, WT DOl:kct No. 01-184 (filed
Oct. 22, 2(01) al6-7.

47 USc. § 252(e).

47 CPR § 52.23(b).
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telecommunications calTiers outside of the top largest 100 MSAs are pennitted to file

requests for number portability with LNP-capablc carricrs, which are required to provide

LNP no latcr than six monLhs aller a request is received. 5 The Commission established a

separate LNP implemenLation schedule Jor CMRS providers, providing an

implementation date of November 24,2002.(' In addiLion. the Commission mandated that

CMRS carriers Lo be capable or participaLing in pooling in the top 100 MSAs by that

daLe.!

Prior to the adoption of the Third Report and Order, CMRS carriers such as

Westem Wireless who did not operate in the top 100 MSAs, not including the CMSAs,

were not subject to the porting and poolmg lllandates.~ The Third Report and Order

changed that m two important ways: (1) it reqmred camers in the top 100 MSAs to porL

and pool regardless of whether they received a request from a competing camer; and (2)

it expanded the number of markets in which carriers \vere required to comply with LNP

and pooling by combining MSAs thal by Lhemselves were not in the top 100 MSAs mto

combined MSAs or C\!ISAs. As a result, catTiers like Westem Wireless. which did not

preVIOusly race LNP or pooling obligations because they did nol serve markets in the top

5

(,

47 erR *52.23(b)(2)(iv).

47 CFR *52.31.

Numbcrinx Resource Optimization. Third Reporl and Order, 17 fCC Rcd 252, 2G3
paras. 22-23 (2001) ("lv'umhering Third Report and Order ").

47 eFR ~ 52.31(3) (requlflng CMRS carriers La deploy LNP only in the largest 100
MSAs); Numhering Resource Optimization, Report & Order & Further Notice of
Proposed Rulc111aking, 15 FCC I{cd 7574, 7627 para. 125 (2000) ("Numbering First
Report & Ordel<i (rnaklllg pooling parLicipation mandatory for all caniers required
to provide LNP).
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100 MSAs, will now face such obhgations as a result of the expanded MSA list. Both of

these changes were illegal and had policy, and should be reversed.

IT. THE COMMISSION SHOULD NOT MODIFY THE LIST OF MSAS IN
WHICH LNP IS REQUIRED.

In the Third Report and Order. released less than cleven months before CMRS

c81Tiers' deadline to implement number portability and number poohng, the Commission

redeflned the area in which CMRS calTiers are required to olTer LNP. ,) Whereas carriers

had previously been required to offer LNP in the largest 100 MSAs (as dclltled in the

!.ocu! Numher Portahilitv Firs! Report & Order amI listed Jf1 the appendlx to Part 52 of

the Commission's Rules), the Third Report & Order expamk;d the mandate to include the

top 126 MSAs by eombirnng contiguous MSAs into larger "combined MSAs" (CMSAs).

As a result of this change to the scope oCthe mandate, carriers including Western

Wireless that previously had not been subject to the LNP and pooling requirements

suddenly \\'ere subjecl to thGIn - with only a short time remaining to comply. Indeed, this

rule change caused a markellll which \Vcstern Wireless provides service (MeAllcn-

I3rownsvillc, Texas), that previollsly was not among the largest IOn MSAs, to appear on

the "largest 100 MSAs" list.

Befort·. maklllg thiS changc to thc rules, v.'hich fundamentally aHccted the

compliance oblJgatlons of \Vestem \\/lreless and certainly other calTiers as well, the

CMRS carriers are reqUlred to deploy LNP only inside the top Ino MSAs. 47 C!-,'R. §
52.3 I. AlLhough the CommissIOn's rules requJn) LEes to deploy LNP oLLtside the top
Ion MSAs within 6 months of a carrier request, 47 CrR *52.23(c), the CMRS LNP
rule contams no such proviSion. See 47 CFR. *52.31. SectLon 52.31(a)( 1)(v) only
requires the deployment of LNP in switches located outside the top 100 MSAs that
serve territory lllside a top IUO MSA.
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Commission provided no prior notice of \VhlCh Western Wireless is aware. The issue

wa~ not raised in the further notice of proposed ruJcmaking attached to the prior order in

thIs docket. 10 It is, of course, a fundamental pnnciple of administrative 1:1\V that agencies

may not change substantive rules without providing advance public notice and an

opportunity lor commenL]I Thus, the alteration or the geographic scope of the LNP and

pooling requirements ",'as Illegal.

[n addition, changing the rules so drastically at this late stage of the compliance

timeline operates in a manner that is discriminatory and unfair to carriers such as Western

Wireless that were suddenly and unexpectedly subject to the LNP and pooling

requirements. Other calTiers have had several years to prepare for LNP implementation,

while Western Wireless will have a mere 11 months, if the requirement is allowed to

stand. This ,viII require Western Vv'irelcss to divert significant resources, vv'ithout the

henefit of economies of scale available to larger caITiers, in order to lmplement LNP in

one market out of a total of 106 in which the company provides service.

Implementing LNP in one market will disproportionately affect Western Wireless

and similar carriers that serve primarily sparsely populated rural areas. Carriers such as

Western Wireless do not have a large subscriber base to absorb the significant costs

associated with LNP. 12 Thus, Western Wireless' per-customer costs will incrcase more

than those of its competitors. Such cost increases will directly affect Western Wireless'

10 - jNumherin}; Resource Optimiza/ioll, Secolll Report &. Order and Further Notice of
Proposed Rulemaking, 16 fCC Red 306 (2000),

5 U.S.C. q .')51.

12 Wcstcrn estimates that these costs \vill exceed 56 million.

5



ability to compete with larger (MRS carriers and LECs, as well as the affordability of its

service to subscribers. Such a significant increase in the cost ofproviding service,

therefore, is ofslgndicant concern to Westcrn Wireless. In addition, because Western

Wireless is the pnmary service provider to thousands of subscribers, large impacts on the

affordability of its scn'lCC could be all thc more significant to its subscribers.

Implementation or LNP also \vi11 require that resources be diverted from other

priorities that arc Hnportant to small, fUfal CMRS providers, their customers, and the

CormmsslUll. For example, Western IS Lll thc proccss of expending significant amounts

of money to expand its service areas and convert to feature-rich digital service. At the

same time, Westem is spending significant time and resources to comply with

Commission mandates to implemcnt complex anti/or untested technologies such as F911,

CALEA, and number pool mg. U Diverting resources from these important priorities and

Commission mandates to LNP, which olTen; few countervailing benefits to consumers,

would be contrary to the public interest.

[n addition, this expansion of the top 100 MSA requirement runs counter to the

policy reasons underlying the rule. The Commission stated in the Third Report and

Order that:

"llnlany urthe earners outside of the largest 100 MSAs
operate in rate centers where there arc few, if any,

13 .Slllec the CommISSIon enacted thc LNP requirement in 1996, it has become clear that
CMRS carriers need not deploy LNP in order to partiCIpate fully in number pooling.
See Petition of Veri7011 Wireless Pursuant to 47 USC ~ 160 for Partial Forbearance
from the Comercial Mobile Radio Services Number Portability Obligation, WT
Docket No. 01-184 (filed July 26,2(01); Reply Comments of Westem Wireless
Corporation, WT Docket No. 01-184 (filed Oct. 22, 2001) at 6-7.



competing carriers. Specifically, data from the LERG
shows that in Lhc approxllTlaLdy 2.102 ratc ccnters in the
I~o MSAs beyond the largest 100, approximately 300 are
rate cenLers whcre there IS only one competing servIce
provlr!er. \Vc agree with commenters who argue that it
\vauld be unrcasunable to reqUIre non-LNP capable carriers
in these areas to establish pooling capability because they
would have few, ILmy, carriers with which to pool.,,14

The Commlsslon does not state whether the rate centers in its survey of areas in

the 180 MSAs below the top 100 include the redeflned CMSAs or no1. In any event,

however, It remains true that the Commission has recognized that the utility ofLNP and

pooling decrease along v.lith the size of the MSA. By arbitrarily lengthening the lIst of

MSAs Ul WhICh carners must provide LNP and pooling, the Comm1551011 has increased

the likelihood that these heavy burdens \vill fall where they provide little if any benefit.

For all these reasons, the Commission also should not penmt state commissions to

require CMRS carners to deploy I~NP heyond the largest 1no MSAs absent a federal

reqUirement. rhe Commission has recognized that "the industry and consumers are best

server! by national numbering resource optimization standards implemented consistently

and in a competitively neutral manner across the nation,,,l';

" Numhering 171ird Report & Order. 17 FCC Red at 261, para. 19.)

15 Third Reconsideration Order and FNPRM at para. 9.
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III. TilE COMMISSION SHOULD NOT REVERSE ITS EARLIER DECISION
TO IU:QUIRE LNP CAPABILITY WITHIN THE LARI;KST 100 MSAS
ONLY IN SWITCHES THAT RECEIVE A SPECIFIC REQUEST FROM
ANOTHER CARRIER TO PROVIDE LNP.

In establishing its LNP deployment schedule, the Commission Oliginally required

carriers to deploy LNP HI all s\vltchc::; v"ithin the largest 100 MSAs. 16 Subsequently, in

response to carrier urging, the Commission changed the rule to require deployment

wIthin the largest 100 MSAs only III switches vvhcrc a carrier has received a specific

request Jar number p0l1ability. I til making this decision, the Commission found that

limitmg the obligation to switches that had been subJect to a carrier request would

address the concerns of small carriers that "may have to upgrade their networks at

signdicant expense even 1f no competitors desJre portabIlity" amI would allow carriers to

I' 1 ' 'I 'I "IHOCLlS Irnp erncntatlon on 'areas w lcrc compctlllg carners p an to enter.

The Commission now seeks comment on whether it should impose a reqUIrement

that carriers within the Lop 100 MSAs implement LNP even without a carrier request. I!)

Western Wlrekss strongly urges thc CornnusslOn to continue to limit the LNP

requirement -- irit imposes it on CMRS carriers at all}O -- to s\vitches within the top 100

10 •
Telephone i\'umbcr Portahility. fIrst Report & Order and Further Notice of Proposed
RuJcrnalong, 11 FCC Red 8352, 8393 para. 77 (1996).

l"elephone Numher Portahility, First Memorandum Opllllon & Order on
Rc{;unsideratiofl, 12 FCC Red 7236, 7276 para. 60 (wireline carriers), 7313-14 para.
137 (wireless can'iers) (1997).

IH /d. at 7272 para. 59.

PI Third Reconsideration Order and FNPR.M at para. 8.

20 Western Wireless continues to believe that the Commission should forbear from
requiring CMRS carriers to provide LNP. See Rcply CommenLs of Westem Wireless
Corporation, WT Docket No. 01- 184 (filed Oct. 22, 2001) at ()-7.



MSAs for which there has been a carrier request for portability. At the very least, the

Commission should so limit lhc requirement for CMRS providers.

The Commission's reasons for restIicting the LNP obligation 10 switches where

there has been a calTier request for portability remam fundamentally valid. 21 Carriers

should be able to develop rational deployment plans focused on areas where the

deployment of LNP actually will benefit consumers i.e., where competing carriers have

requested the ability to port numbers. The Commission also correctly recognized the

need to protect small carriers from the substantial expense of deploYltlg LNP in areas

where there is not a real competitive justification to do so. This same rationale applies to

CMRS carricrs slich as Westem Wireless that scrve primarily rural areas.

In addition, the proposal in the FNPRM to provide relief to small carriers is

inadequate to address Western Wireless's concerns. The FNPRM proposes to exempt

small carriers from the LNP requirement if they have "switches either withIn the largest

100 MSAs or in areas adjoining the largest 100 MSAs, but provide service La no or few

customers \vithin the MSA ... because they are not likely to receive a request for LNP."n

As this proposal acknowledges, the key fact is not whether customers reside within

Census Bureau's MSA boundaries, but whether another carrier actually wishes to port a

number. This concern is best addressed, however, by reqUlring earners to implement

LNP once they have had a request from (but on(l/ when they have had a n.:quesL from)

another carner. rhe proposal also would require carriers to ascertain the number of

21 Telephone Numher Portahili(v. First Memorandum Opinion and Order on
Reconsideration. 12 FCC Red at 727(J, para. 60.

n Third ReconSideration Order and FNPRM at para. S.



customcrs they serve within and outside the MSA boundmy, whIch would place an

additional burden on reporting caniers as well as the Commission, which burden would

be a]] the more cilffieult for CMRS carriers because of the mobile nature of the service.

Similarly uncumpclJing an: lhe uther reasons suggested in the FNPRM for

extendmg the LNP mandate to s"vitches J!l the top 100 MSAs that have nul been subject

to (J request. The Commission flrst suggests that I,NfJ should be deployed throughout the

top 100 MSAs because of the competitive benefits of LNP:23 The full competitive

benefit or LNP will be realized, however, as long as carncrs are required to implement

LNP, after a request, 1Jl switches 1Jl the top IOU MSAs. Ifno carner requests have been

tendered, it is difficult to see how a customer could benefit from a carrier's

implementation of LNP.

The FNPRM also suggests that LNP capability could "alleviate number shortages

by lI11plementlllg code shanng and other mechanisms 10 transfer unused numbers among

carriers that need numbenng resources.,,24 \Vcstern WIreless suppurts the

implementation of reasonable numbenng optimization measures. It is unrealistic to

expect, however, that substantial numbering shortages wdl arise where competition is not

robust enough to have triggered an LNP request - partIcularly now lhat the rate of

number assIgnment has substantially slowed. Certamly, the Cummission cannot justify

imposlllg the very real, enormous cost 01" LNP Implementation on carriers particularly

small carriers in the name of a slight possibility of a number conservatiun benefit.

2.1 Third Order on Reconsideration and rNPRM at para. 7.

2<1 It!.
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Even if the COmJlUSSlOil concludes that LECs should be reqUIred to implement

LNP in the top 100 MSAs e,,'en "vlthout a request, the Commission should impose no

such obhgatlOll on CMKS provIders. In contrast to LECs, CMRS carriers are not

reqL1lred by statute to offer LNP. Fmther, the policy arguments in favor of an LNP

reqUlrernent for wireless carriers arc substantially weaker than those for LECs." 5 The

CMRS marketplace has never been a monopoly environment, and competition is robust

today, leaving no justification for a "market-opening" requirement I ike LNP. Pmiher, the

weak experience with LNP in the wireline market militate against extending it to

CMRS. 26 As a result, the Commission should be all the more cautiolls-- if it retains the

mandate at all - not to extend it to areas and carriers where it is not needed.

In sum. the Commission cannot now reverse its earlier decision to lunit the LNP

requIrement to switches that have been subject to a request without a reasoned

explanatIon for doing SO.27 As described above, no reasoned explanation for doing so

exists. The Commission therefore should continue to limit the LNP ohligation to

switches within the top 100 MSAs that have been subject to a bona fide request, at least

for CMRS carriers.

2.'; 5/ce general(v Petition ofVerizon Wireless Pursuant to 47 USC ~ 160 for Partial
Forben1"nnce from the Comercial Mobllc Radio Services Number Portahility
Obligation, WT Docket No. 01-184 (filed ./uly 26,20(1); Reply Comments of
Western 'vV lrcless Corporatioll, \\"T Docket No. 01-184 (filed Oct. 22, 2001 ).

/(, ' I ISee r.ctter tram Thomas f:. 'vV lee er, PreSIdent/CEO, CTIA, to Michael K. PO\vell,
Chari man, FCC dated Feb, 13.2002 (WT Docket No. 01-184).

Wisconsin Valln' Improvement Co. 1'. FFNC, 2J() F.3d 738, 748 (D.C. Cir. 2001).
See also J/'v'S I'. Cardozo-Funseca, 480 U.S. 421, 446 (1987); Watt v. Alaska, 451 U.S.
259,273 (1981).

11



IV. CONCLUSION

In expand1l1g the list of MSAs in which carriers must implement LNP and

poolmg, and requIring earners Jtl the largcsl 100 MSAs to implement r,NP and pooling

whether or not they JH1ve had a catTIer request, lhc Numhermg Third Report & Order

suhstantially expander! the scope of the LNP ami pooling mandates. Wcstcm Wireless is

certain ly bllt one of many caniers that suddenly has found itself subject, less than a year

from the deadline, to an enormous regulatory ubligalion for which other camers have had

years to prepare. Coming without prior notice, these new requirements were both illegal

and had policy. Fortunately, 111 the Third RL:consideration Order and FNPRM, the

Commission has given itself a valuable opportunity to correct these errors. The

C01111111SS1on should not expand the "top 100 MSAs" list to include the CMSAs, amI

should not reqll1re earners, pal1icularly CMRS carriers, that have not recelved a carrier

request to provide I.NP.

Respectfully submitted,

'VESTERN 'VIRI';I,I<:SS CORPORATION

By: /s/
Gene DeJordy
Vice President, Regulatory Affairs

3650 13I S
! Avenue, SE

Suite 400
I3ellevue, WA 98006
(425) 5Wi-X055
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