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REPLY COMMENTS
BellSouth Corporation, on behalf of itself and its wholly owned subsidiaries
(“BellSouth”), hereby submits its Reply Comments on the Further Notice of Proposed

Rulemaking (“Notice”) in the above referenced proceeding.'

! In the Matter of Federal-State Joint Board on Universal Service et. al., CC Docket No.

96-45, Further Notice of Proposed Rulemaking and Report and Order, FCC 02-43 (rel. Feb. 26,
2002) (“Further Notice™).
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I INTRODUCTION

1. Inits comments, BellSouth proposed a connections-based approach to universal
service contributions that would meet the statutory requirements that the Commission is
mandated to fulfill.> Ultimately, the comments in this proceeding distill to the single issue—
what is and is not permissible under the statute.

2. Without question, the Commission has the authority to establish rules that will require
providers of telecommunications to contribute to the federal fund established for the purpose of
preserving universal service. While the Commission has discretion, it, nevertheless, is not
unlimited. Its determination must be rational and well reasoned and shown to fit within the
framework of the statute.

3. Thus, the criteria upon which any contribution mechanism must be evaluated are the
requirements of the Communications Act. The Act provides that “[e]very telecommunications

”3

carrier that provides interstate telecommunications services shall contribute™ to the universal

service fund. The operative term is “shall.” It is mandatory, not permissive. The sole exception
to the statute’s command is that the Commission may (not must) exempt a carrier or class of
carriers from contributing to the fund if “the carrier’s telecommunications activities are limited
to such an extent that the level of such carrier’s contribution to the preservation and advancement

”4

of universal service would be de minimis.”" In addition to this limited and narrowly

circumscribed exemption authority, the Commission may require “[a]ny other provider of

2 BellSouth and SBC developed the connections-based approach jointly.

3 47 U.S.C. § 254(d).
4 1d.
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interstate telecommunications” to contribute to the universal service fund if the public interest
requires.5

4. The statute requires that the contribution mechanism result in contributions that are
equitable and nondiscriminatory. The Commission has also sought to insure that the contribution
mechanism is competitively neutral. Thus, the statute does not predetermine the contribution
mechanism but rather establishes the measure of an appropriate mechanism.

S. It is within the context of this statutory framework that the comments in this
proceeding must be considered. As discussed further below, many suggestions such as requests
for exemption or attempts to freeze relative contribution levels fall outside the statute’s
framework and thus, simply will not work.

II. DISCUSSION

6. Several groups urge that the Commission establish a priori exemptions for a variety
of carriers to contributing to universal service fund. Thus, for example, the Allied Personal
Communications Industry Association of California (“Allied”) claims that no increase in
contributions made by paging carriers is justified. Arguing that the existing “safe harbor”
percentages should represent a cap to paging carriers contributions, Allied also argues that the
Commission maintain existing de minimis exemptions.® In a similar vein, American Public
Communications Council wants payphone service providers to be exempted from contributing to
the fund.”

7. To fulfill it obligations under the statute, the Commission cannot exempt carriers

from contributing to the fund before it has specified the contribution mechanism. The statute

3 Id
See, e.g., Allied at 3-6. See also Comments of American Association of Paging Carriers.
See Comments of American Public Communications Council at 16-18.
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permits the Commission to exempt carriers from contributing to the fund but only upon a
determination that the “level of the carrier’s contribution to the preservation and advancement of
universal service would be de minimus.”® The Commission cannot possibly make the requisite
determination prior to settling on the specifics of the contribution mechanism.

8. Implicit in some of the comments is that the Commission should continue to rely on a
revenue measure for the purpose of determining de minimis exemptions. There are two
fundamental flaws to such arguments. In the first instance, the Commission has identified
several imperfections not the least of which is the imprecision in which interstate usage and
revenues are identified by non-wireline carriers. The safe-harbor percentages were not strictly
scrutinized when adopted and have not been reevaluated. Given the market changes that the
Commission identified in its Notice, these percentages can hardly form the basis of future
exemptions to contributing to the universal service fund.

9. The second flaw of the argument lies in its conflict with the statutory basis for
exemptions. The de minimis exemption is tied to the level of contribution. In this proceeding,
the Commission is considering revamping the contribution mechanism and moving from a
revenue-based mechanism to a connections-based mechanism. It is only after such a mechanism
1s adopted, can the Commission determine whether a carrier’s level of contribution is de minimis
and that an exemption would not undermine the stability and predictability of the universal
service fund.’

10. Some commenters oppose a connections-based contribution mechanism. For

example, Arch Wireless argues that such a system would be arbitrary and capricious, in part,

8 47 U.S.C. § 254(d).

9 . .. . .
Even if the Commission were to retain a revenue based fund, the Commission cannot

address de minimis exemptions until it determines how to address the under reporting of
interstate revenues by some carrier groups.
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because the Commission has previously declined to adopt a non-revenue-based contribution
mechanism. To do so now, Arch complains, would be inconsistent with past determinations and
result in a contribution mechanism that is not equitable, nondiscriminatory or competitively
neutral.'’ These arguments are wrong.

11. The Notice identified numerous marketplace changes that have made reliance on
interstate revenues as a contribution mechanism problematic. The ever-increasing inability to
identify and attribute revenues to interstate services is a source of instability to the universal
service fund which calls into question whether a revenue-based mechanism can form the
foundation of a predictable fund as required by the statute.

12. None of the commenters, such as GSA or Consumers Union, that advocates that the
Commission retain a revenue-based mechanism addresses the Commission’s concerns. No
commenter has offered a comprehensive revenue-based proposal that addresses each of the
issues in the Notice. Instead, all that supporters of a revenue approach suggest are cosmetic
changes. For example, the United States Cellular Corporation suggests that the safe-harbor
percentages be eliminated.'! Eliminating safe harbor percentages does nothing to address the
problems of bundling and the difficulty of accurately attributing revenues to interstate services.

13. The objections to a connections-based approach fall into two different groupings.
The first group is comprised mostly of wireless carriers who perceive any modification of the
existing revenue-based approach results in wireless carriers bearing an increased responsibility
for contributing to the universal service fund. There is nothing inherently wrong with such a

result. The market evidence is that wireless carriers’ interstate activities are on the rise. In view

10 Arch Wireless at 2-9. See also Comments of California Public Utilities Commission and

the People of the State of California; Comments of OnStar Corporation; Comments of TracFone
Wireless, Inc.
t United States Cellular Corporation at 9-11.
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of the indisputable marketplace changes, preserving the existing contribution responsibility of
wireless carriers would be inequitable, discriminatory and would conflict with the principals of
competitive neutrality.

14. The other group of objections to a connections-based approach is specific to the
proposals made by the Coalition for Sustainable Universal Service and Sprint. As BellSouth
pointed out in its comments, both of these proposals fail to meet statutory muster. The Coalition
proposal was specifically designed to relieve interexchange carriers from any responsibility for
contributing to the universal service fund. It is this feature that many commenters find
objectionable. Indeed, a contribution mechanism that exempts a class of carriers who have
substantial interstate activities is absurd on its face and inconsistent with the statute.

15. The Coalition attempts to defend its proposal by claiming that interexchange carriers
fall within the de minimus exemption of Section 254(d). The Coalition portrays interexchange
carriers as not providing end user connections.'> Such a position is a contrivance of
convenience. As BellSouth pointed out in its comments, every telecommunications provider
that sells service to an end user provides that end user with a connection to its service."” The
Coalition proposal defines away an interexchange carrier’s contribution responsibility — but only
the interexchange carrier’s responsibility. The Coalition’s definition of connections as occurring
at the end user premises instead of viewing the definition of a connection as the connection
provided to the end user to the providers’ networks cleverly allows the Coalition to claim that

interexchange carriers do not have to contribute to the universal service fund.

12 Coalition at 88-89.

For example, even if an end user provided its own facility all the way to an interexchange
carrier’s point of presence, at that point, for the end user to access the interexchange carrier’s
network, the carrier would have to provide the end user with a connection.

13
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16. Contrary to the Coalition’s belief, it cannot define away a carrier’s obligation to
contribute to the universal service fund. Despite the Coalition’s twisted reading of the statute,
the Coalition’s biased definition of connection would not pass the statutory requirement that the
contribution mechanism be equitable and nondiscriminatory. Nor can the Coalition justify
excluding interexchange carriers from contributing to the universal service fund. The only
authority that the Commission has to exempt a carrier from contributing to the universal service
fund is if the carrier’s activities are limited to such an extent that its contributions to the universal
service fund would be de minimus. Claiming that interexchange carriers activities are limited,
as the Coalition expects the Commission to do, turns the de minimus exception on its head.

17. The Coalition’s less than subtle exclusion of interexchange carrier’s from
contributing to the universal service fund calls the Coalition proposal into question. But, the
infirmities of the Coalition proposal are specific to it, not to the concept of a connections-based
proposal. Indeed, the connections-based approach recommended by BellSouth and SBC does
not have the bias reflected in the Coalition proposal.

18. The other connection-based proposal discussed in the Notice, the Sprint proposal, was
also criticized by the commenters. Like the Coalition proposal, it is designed to protect the
interests of one class of carriers, wireless, over all other providers of interstate
telecommunications. And, like the Coalition proposal, the Sprint proposal cannot meet statutory
requirements. Indeed, maintaining wireless’s current contribution levels has no factual
justification. As a result, Sprint’s proposal is tainted.

19. Of course, as BellSouth’s and SBC’s joint proposal shows, a fair, equitable and
nondiscriminatory connections-based contribution mechanism can be defined. Not only does the
proposal address the concerns identified in the Notice, it creates stability because it expands the
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contribution base beyond just telecommunications carriers to interstate telecommunications
providers, specifically Internet service providers (“ISPs”). While some commenters argue that
ISPs should continue to be excluded from contributing to the universal service fund,14
continuation of this exclusion would be contrary to the Commission’s goals. Including ISPs
within the group of interstate telecommunications providers that are designated contributors to
the fund ensures that the contribution mechanism is free from manipulation and avoidance.
Providers will not be able to gain a market advantage by avoiding the cost of contributing to the
universal service fund simply by changing their designations from carrier to ISP. Having all
providers of interstate telecommunications contribute to the universal service fund will bring the
stability to the universal service fund that the Commission seeks.
HI. CONCLUSION

20. None of the comments offer a revenue-based mechanism that addresses the concerns
expressed by the Commission in the Notice. Other than cosmetic changes, supporters of the
revenue-based approach would leave the existing mechanism in tact. Based on the record
developed thus far, such an outcome cannot be justified.

21. Much of the opposition to a connections-based contribution mechanism is related to
the proposals made by the Coalition and Sprint. BellSouth concurs that neither the Sprint nor

Coalition proposal provides a valid connections-based approach. Nevertheless, a fair and

4 See AOL Time Warner at 7-8; Sprint at 10; Information Technology Association of

America at 12-14.
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equitable connections-based approach can be defined. BellSouth and SBC, jointly, have

submitted such an approach for the Commission’s consideration.
Respectfully submitted,

BELLSOUTH CORPORATION

By:  /s/Richard M. Sbaratta

Richard M. Sbaratta
Its Attorney

Suite 4300

675 West Peachtree Street, N. E.
Atlanta, Georgia 30375-0001
(404) 335-0738

Date: May 13, 2002

9 BellSouth Reply Comments
CC Docket No. 96-45 et al.
May 13, 2002



CERTIFICATE OF SERVICE

1 do hereby certify that I have this 13™ day of May 2002 served the following parties to
this action with a copy of the foregoing REPLY COMMENTS by electronic filing and/or by
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attached service list.
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